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Government 
and Politics — 


Deliberation, Democracy, and Citizenship 


Joseph M. Bessette 
John! Piney ae 


MB ( DELIBERATION — 


“Deliberation consists of reasoning on the merits of public policy, 


searching for the public interest or common good. Citizenship and 


deliberation have an intimate connection.” 


“Although genuine reasoning on the merits of public policy sometimes seems 


lacking, deliberation is common enough and consequential enough that we 
can describe American government as a deliberative democracy, however 
imperfect... When American democracy does not work as well as it should, 


the ideal of deliberative democracy provides a standard for judging the 


political system.” 


“By analyzing American government as a deliberative democracy, we are able to 
recognize the role that reasoning about the public interest plays in national policy 
making, to spot deficiencies in the deliberative process, and to evaluate how well 


our governing institutions meet their high responsibilities.” 


Quotations from American Government and Politics: Deliberation, Democracy, and Citizenship 


This exciting new American 
government text asks 
students to think about 
what U.S. citizenship really 
means. Unique chapters 
on citizenship and civic 
culture focus on the 
thoughtful, public-spirited 
consideration of issues and 
on civic participation as 
essential components of 
good citizenship. 


and Politics 


Deliberation, Democracy, and Citizenship 


Joseph M. Bessette 
John J° Pitney, Jr. 


Like most other texts, this book includes a discussion _ 
of the Declaration of Independence, the Constitution, 
and federalism. However, it goes beyond other texts 

in its extensive coverage of the principles of the 
founding and its emphasis on The Federalist Papers 
and other writings of the founding era. 


American 
Government 
uf POHYES. 


- American 
Government 


Bessette and Pitney’s 
American Government and 


Politics is based on the idea 


__ of deliberative democracy: | 
the belief that political 


systems work best when 


informed citizens and _ 
public officials deliberate 
to identify and promote 
_ the common good. — 


The right coverage 
for your course... 
Available with or without 
the three policy chapters. 


2% CENGAGE 


Ma2lAdid 


«* Learning” 


Two unique chapters on American 
citizenship and civic culture 


OUTLINE 


Introduction 


Chapter 4, “E Pluribus Unum: American 
Citizenship” focuses on both the legal status 
of American citizenship and the deeper sense 
of national unity that ties together a large and 
diverse population. This thought-provoking 
chapter provides an ideal platform for 
America’s current immigration debate. 


Culture 


E Pluribus Unum 
Characteristics of Early Americans | 
The Diversity of Modern Americans 


Immigration . 
Immigration and the Founding E Pluribus Unum 
Unrestricted Immigration | 
Restricting Immigration | 2 a. P 
Modern Immigration Law | American Citizenship 
The Controversy over Illegal Immigration 

Early Citizenship Controversies 

= Blacks before the Civil War 
Americans 


At the beginning of the Iraq war in 2003, about 
37,000 noncitizen legal residents were serving in 
the U.S. military. One of the first marines killed 
in combat in Iraq, Lance Corporal Jose Gutierrez, 
was a legal U.S. resident from Guatemala.” 


New USS. citizens take the oath of 

citizenship at Monticello, the historic home 
ship of Thomas Jefferson, in Charlottesville, VA., 
on July 4, 2008. 


The Rights and Privileges of Citizenship 


Citizens of the United States are full members of 
the political community. Noncitizen residents, such 
as “permanent residents” who hold “green cards” 
(which, by the way, are no longer green), are not. 
Permanent residents are those who are allowed to 
stay in the United States indefinitely. Many are family 
members of a U.S. citizen. A key difference between 
citizens and permanent residents is that citizens are 
entitled to vote in all local, state, and federal elections for which they meet the basic 
requirements (age, residency, etc.). Permanent residents, though, neither choose those | 
who make public policy nor decide on the initiatives and referenda that come before | 
the people in many American states. Similarly, only citizens can hold public offices ' } So | 
that directly affect public policy. The Constitution itself, as noted earlier, requires citi- 3 
zenship for election to the House of Representatives, Senate, and presidency. 
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Members of the U.S. military we : Pi mcs 

take the oath of citizenship during a naturalization ceremony at al-Faw Palace at 
Camp Victory in Baghdad, Iraq, in March, 2009. Two hundred and fifty-one troops 
from 65 countries became U.S. citizens at the ceremony. 


: Dual Citizenship 


© Describe the role of ideals and beliefs in what it means to be an American 
citizen. 

¢ Explain how immigration policy has changed over time and the 

geeias over assimilation that large-scale immigration has spawned. 
controversies over citizenship affected free blacks before the 
id Native Americans. 
equirements that Congress has imposed for the 
n of foreigners. 


rights, privileges, and responsibilities of U.S. citizenship. 
OUTLINE 
Introduction 
Power and the Individual 
Individualism 
Reformism 
Religion and American Politics 


: Myths and Misinformation: Tocqueville | Civic Cu Itu re 
:: Born in Mission | 

; Revolution and Founding = 
Photo Essay; John Witherspoon : 
Slavery and Civil Rights 


Individual Conduct = 
Edveation Chapter 5, “Civic Culture” explores Americans’ 
Faith and Votes samc otamerena me | _ unique set of beliefs about their relationships 
international Perspectives; Views of American Religiosity | iB 4 
Patriotism to government, their country’s place in the 
Patriotism and Civil Religion is : s 
SinGole ant REE _ world, and their duties to one another. Students 
Pledges and Promises: The Pledge of Allegiance | Michelle Ob; helps volunteers with & . 2 Fi 
Patriotism and Military Service | Oneration Gana aetecienra ¥e learn how these beliefs have a special force in 
Problems of Patriotism | Day January 19, 2009, at RFK Stadium -j ‘ fi = 3 = 5 
Rice) nee in Washington, DC. Operation Gratitude __ American life that is manifested in America’s 
5 N assembles and sends packages to US troops ee ; owe . afas! . : 
OT ie Heo | overseas traditions of individualism, religion, patriotism, 


Private Effort and Public Policy i i 
and community service. 
Civic Culture and Deliberative Democracy ie 
Deliberation, Citizenship, and You: Education as Responsibility 


Summary 


ee 
About the authors 


Joseph M. Bessette (Ph. D., Political Science, 
University of Chicago) is the Alice Tweed 

Tuohy Professor of Government and Ethics at 
Claremont McKenna College. John J. Pitney, Jr. 
(Ph.D., Political Science, Yale University) is the 
Roy P. Crocker Professor of American Politics at 
Claremont McKenna College. Both authors are 
experienced American government instructors 
who have also served in government and politics 
during their distinguished careers. 


OBJECTIVES 
After reading this chapter, you should be able to: 


¢ Explain the meaning of civic culture, and tell how it helps distinguish the 
United States from other industrial democracies. 


¢ Define the concept of individualism in American life, 

¢ Explain how religion has so much influence despite the separation of 
church and state. 

¢ Analyze how patriotism has both united Americans yet given rise to 
disputes over free expression. 


Briefly sketch the role of giving and volunteering in American society 


“Deliberation, Citizenship, and 
You” boxes at the end of every chapter 
challenge students to reason through 
an important issue or find ways to 
take part in civic life. With these boxes 
and throughout the text, the authors 


Considers the important issues that 
characterize American democracy 


200 CHAPTER 6 Civil Liberties 


Civil Liberties 
during Extreme 
Emergencies 
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_ reinforce their central themes—the 
_ importance of deliberating about 
- ideals greater than self interest, as 
well as the ways students, as informed 
citizens, can take part in promoting 
the common good. 


is 


s 
a 
a 
® 
o 
a. 
5 
Mo) 
et 
= 
® 
n 
Ww 
: 
6 
7] 


‘SUMMARY 


lough it is common to use the terms rights, liberties, and freedoms interchange- 
| modern scholars differentiate between civil liberties and civil rights. Civil lib- 
s refer to personal freedoms that government may threaten, such as freedom 
Higious belief, of speech, and of the press. Civil liberties debates focus on when 
rnment may curb the freedom of individuals to do as they wish. 

The constitutional rights of Americans are detailed in the Constitution of 1787, 
e Bill of Rights added in 1791, and in subsequent amendments. Until the early 
htieth century, the Bill of Rights had little direct impact in American goyern- 
nd politics. Rarely in the nineteenth century did the Supreme Court overturn 
rmment action based on the rights detailed in the Bill of Rights. One reason is lee 
as the Court held in Barron v. Baltimore in 1833, the protections in the Bill — 


the first immigration laws stipulated the basic elements of the citizenship oath, 
id not spell out a specific oath. For over a century, the exact wording was left up to the 
or other public officials who carried out the naturalization process. In 1906, the federal 
ent began to standardize naturalization procedures; and in 1929, it adopted an of- 
ath ees administrative regulations. 
U der urrent regulations, an applicant for citizenship must take and sign a copy of the 
v ing eat “ina public ceremony held within the United States": 


ae on oath, that | absolutely and entirely renounce and abjure all alle- 
and fidelity to any foreign prince, potentate, state, or sovereignty, of whom or 
V Gin have heretofore been a subject or citizen; that | will support and defend the 
i tution and laws of the United States of America against all enemies, foreign —— : 
eer that | will bear true faith and allegiance to the same; that | will bear lens er 
afer behalf of the United States when required by the law; that | will perform | 
“noncombatant service in the Armed Forces of the United States when required by 
w; that | will perform work of national importance under civilian direction 
equired by the law; and that | take this obligation freely, without any mental 
rvation or purpose of evasion; so help me God. (Code of Federal Regulations, Title 
(CFR337.1) 


eral law and regulations refer to this as either the “oath of allegiance" (not to be confused 
he "pledge of allegiance to the flag of the United States") or the "oath of renunciation 
egiance." ay 
cake oath stipulates that new citizens fight for the country when the law re- 
res, federal law exempts naturalized citizens who “by reason of religious training and be- 
‘are opposed to bearing arms. If such persons are also opposed to "noncombatant service 
e Armed Forces," they are exempted also from this, but remain obligated to “perform work 
tional importance under civilian direction when required by law." 
recent years, some have suggested amending the oath of allegiance to remove un- 
rand archaic words like abjure and potentate. Others, who favor the growth of dual 
ip, would go further and drop the renunciation of allegiance to foreign powers. And 
ser would add to the oath a fuller statement of the duties that new citizens owe the 
tates, 
2003, the Department of Homeland Security planned to replace the traditional oath 
impler, more modern version: 


“Pledges and Promises” boxes 
explore the moral obligations of 
citizenship and public service— 
reinforcing the point that the 
US. political system depends on 
individual fidelity. 


SO emnly, freely, and without any mental reservation, | hereby renounce under oath 
llegiance t to any foreign state. My fidelity and allegiance from this day forward is 
A States of America. | pledge to support, honor, and be loyal to the United 
see its Constitution and laws. Where and if lawfully required, | further commit 
myself to defend the Constitution and laws of the United States against all enemies, 
fo! ah and domestic, either by military, noncombatant, or civilian service. This | do 
nny swear, so help me God. 


“This text is unique as compared to other 
American government texts as it takes an all- 
encompassing view of how American politics 
really works, including the important role that 
citizens play in the political process." 


| officials killed the plan when members of Congress, veterans, and others complained 

it dropping the phrases "| will bear true faith and allegiance to the same” and "I will bear 

on behalf of the United States" from the traditional oath. Former attorney general Edwin 

und fault in the new version for "weaken|ing] the powerful language" of the citizen- 
an 


ew 


Julie Lester, Macon State College 
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“Myths and Misinformation” boxes examine often widely 
shared beliefs that are untrue, helping students understand 
how deliberative democracy hinges on good information 


and accurate history. 


“International Perspectives” boxes compare the United 
States with other nations and consider the viewpoints of 


people from across the globe. 


| International Perspectives 


Unitary, Confederal, and Federal Systems 


In a unitary system, all authority resides in the central government; subdivisions can wield 
only those powers that it delegates to them. Examples include France and Japan. 


People 
Central Government 
States or Provinces 


In a confederal system, sovereign states delegate authority to a central government for 
specific purposes such as defense. Examples include the United States under the Articles of 
Confederation, the Confederate States of America during the Civil War, and the ancient con- 
federations of Greek city-states. 


People 
States or Nations 
Central Government 


The European Union has features of a confederal system. As it explains in a guide for 
Americans 


The Member States of the EU have agreed to poo! some of their sovereign powers 
for the sake of unity and promotion of shared values, just as American states did to 
create a federal republic. In the fields where national sovereignty has been pooled, 
such as trade, the EU negotiates directly with the United States and other countries. 
on behalf of all the Member States. Sixteen Member States thus far have also joined! 
together their monetary policy and adopted the euro as their currency, But there are 
also many differences. Unlike the American states, EU Member States retain their 
individual authority in many fields, such as security and defense, although they now 
can take joint action in certain foreign and security policy areas.” 


In a federal system, the national government shares authority with provinces or states 
but it may act directly on individuals by making them pay taxes or giving them benefits such 
as social security. Besides the United States, examples include Germany, Australia, and Canada. 


People 
eM 


States or Provinces Central Government 


“Photo Essays” highlight a range of 
people—some well known and some not— 
who exemplify the key focus of each chapter. 


“Bessette and Pitney ground an excellent 
factual presentation with a thoughtful 
examination of the ideas that are 
important to American political life. There 
is no text on the market that offers this 
kind of balance.” 


Brian P. Janiskee, California State University, 
San Bernardino 


Kt 


refugee camp, where he spent 10 years with other “Lost Boys of Sudan.” Relief workers there 
called him Lopez Lomong. In the summer of 2000, Lomong ran five miles with friends to | 


Offering students rich perspectives on : 
many facets of government and politics 


The alternative minimum tax (AMT) is another source of complexity. During 
the 1960s, the press ran stories of rich people who used lawful tax maneuvers to avoid 
paying any income tax. In 1969, Congress reacted by passing AMT to keep individuals 


Myths and Misinformation : 


Income Tax Tales es 


Surf the Web for information about income taxes, and you will find sites making outlandish 

arguments that you may owe little or no tax. The IRS warns that people can get into deep 

trouble if they use such arguments to justify nonpayment. 2 
Some common arguments include the following: ; we a 

The Sixteenth Amendment, which empowers Congress to tax incomes, is invalid because the i 
states did not properly ratify it. Tax protesters argue that there were technical flaws 
and clerical errors in the state ratifying resolutions. Legal scholars, however, hold that 
these flaws did not affect the validity of the ratifications. They also point toa Supreme 
Court case (Coleman v. Miller, 307 U.S. 433, in 1939), indicating that only eS P 
decide whether enough states have ratified an amendment. In this case, Paerescle, 4 
so in 1913. 7 J 

Federal law does not actually require anyone to file o return. This argument hinges on anonsensi- 
cally literal reading of the law. The federal tax code does not include the exact phrase "You 
must file a return.” Nevertheless, Section 1 of the federal tax code reads as follows: “There 
is hereby imposed on the taxable income of . .." and then presents tables showing the tax 
rates on various categories. Section 6011 authorizes the IRS to issue rules requiring the 
filing of returns, Section 6012 identifies those who must file. oat 

Filing a tox return is “voluntary.” Individuals and businesses fill out their own tax forms, — 
and the IRS checks up on only a small percentage. Serious tax evasion seems to be ¥ 
rare, so the IRS has praised Americans for their “voluntary compliance.” Some tax 
protesters take the word voluntary out of context to mean “optional.” But tax law is & 
"voluntary" only in the sense that traffic law is “voluntary.” Most people stop for red 
lights even when the police are not around—but running a red light is still illegal, ee 
you will get a ticket if an officer catches you. 

African American taxpayers can claim a “reparations tox credit” to compensate for the 
effects of slavery. Some scholars and activists have argued that Congress ought to 
enact reparations for the descendants of American slaves. According to one urban leg- 
end, the reparations have already arrived in the form of a tax credit. Some con artis! 
even charge large fees to help people receive it. But Congress has not passed sucha 
measure. Unless it does, no one may lawfully take a reparations tax credit. Rey | 

There are legal ways to reduce tax liability. But as the IRS warns: "If an idea to save on taxes 

seems too good to be true, it probably is."? me 
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Citizenship through Naturalization 


As noted earlier, under the Articles of Confederation the states had retained con- 
trol over naturalizations. Some encouraged immigration by making it easy for for- 
eigners to become citizens; others erected high barriers. The Constitution, however, 
empowered Congress to “establish an 
uniform Rule of Naturalization.” 

In its first naturalization law, the 
Naturalization Act of 1790, Congress 
provided a fairly easy route to citi- 
six-year-old Lopepe Lomong and other zenship, An alien—that is, a foreigner 
young boys while Lopepe and his family were | living in the United States—who was 


attending Catholic mass. Lopepe eventually | a “free white Person and of good 
escaped and made his way to a Kenyan character” and who had lived in the 


United States for two years could 
| become a citizen by filing a petition 


PHOTO ESSAY 


Lopez Lomong In 1991, government 
soldiers in Sudan in East Africa abducted 


watch the Sydney Olympics on a black and white television, After he saw Michael Johnson 
of the United States win two gold medals, Lomong said to his friends, “| want to run like that 
man." A year later, he and 3,500 residents of the camp were relocated to the United States. 
Through the efforts of Catholic Charities, Lomong was settled with a family in Tully, 
New York, and went to the local public high school where he excelled as a runner. In 2007, 
while attending Northern Arizona University, he won the NCAA championship in the 1,500 
meters, On July 6, 2007, he became a U.S, citizen. A year later, he made the U.S. Olympic team 
and was chosen by his teammates to carry the American flag in the opening ceremonies in 
Beijing, China. “Now I'm not just one of the ‘Lost Boys," he told reporters. “I'm an American." 


for naturalization in a court of law 
and taking an oath “to support the con- 
stitution of the United States.” Despite 
the racial restriction, which was appar- 
ently intended to exclude free blacks 
born overseas from becoming citizens 
(immigration from Asia was not then 
an issue), a major work on American 
citizenship describes this law as “the 


Citizenship oath—the oath of allegiance 
to the United States that candidates 

for naturalization must take in a public 
ceremony. 


most liberal naturalization law then in 
existence.”* 

Congress made changes in 1795. It increased the residency requirement to 
five years and stipulated that, in addition to “good moral character,” the applicant 
must be “attached to the principles of the Constitution of the United States, and 
well-disposed to the good order and happiness of the same.” It also expanded the 
oath to require that the applicant “absolutely and entirely renounce and abjure 
all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty.” 
Finally, the would-be citizen must renounce any hereditary titles. Although the 
Federalist Congress, fearful of foreign influence, increased the residency require- 
ment for citizenship to 14 years in 1798, the new Republican Congress of Presi- 
dent Jefferson’s first term restored the five-year residency rule in 1802. (It has 
remained five years ever since.) 

With a few exceptions, the basic requirements for naturalization are 
the same now as established in 1795. Among the importart changes are the 
following: 


* In 1870, Congress expanded eligibility to “persons of African nativity and Afri- 
can descent’; and in 1952, it eliminated race altogether as a bar to immigration 
or naturalization: “the right of a person to become a naturalized citizen of the 
United States shall not be denied or abridged because of race.” 

+ In 1906, Congress for the first time required proficiency in English for natural- 
ization; but in 1990, it added new grounds for waiving the English requirement 
(particularly for older applicants who have lived in the United States as legal 
residents for many years). 

* Finally, the citizenship oath now requires a commitment “to support and de- 


fend the Constitution and the laws of the United States against all enemies, 
foreign and domestic;...to bear true faith and allegiance to the same; and... to 


bear arms on behalf of the United States when required by law, or...to perform 
noncombatant service in the Armed Forces of the United States when required 
by law” (with exceptions for conscientious objectors). (See the Pledges and 
Promises box.) 
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Online and course management resources 
that give your course the technology edge 


>» CENGAGE > 
** Learning 


Home | About Us { Contact Us | Prass Roi y = 
os == CourseMate 


me ; 
@ CourseMate Available to your students via Access Code 


COURSEMATE HOME Complement your text and 


course content with study and f : site . 
practice materials, CourseMate for the Election Update Edition of American 
couse cneapl Wewinierecher F Government and Politics: Deliberation, Democracy, and 
learning, study, and exam preparation tools nt i ‘ : i f 
Citizenship offers a variety of rich online learning resources 
designed to enhance the student experience. These resources 
include video activities, audio summaries, critical thinking 
activities, simulations, animated learning modules, inter- 
Courselifate goes beyond the book to i . . . . . 
salvor what you nse active timelines, primary source quizzes, flashcards, 
learning objectives, glossaries, and crossword puzzles. 
eK oe Chapter resources are correlated with key chapter learning 
——EE— F concepts, and users can browse or search for content in a 
: variety of ways. 
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Courselate includes an integrated eBook 
interactive teaching and eaming tools 
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a® fe ; ; 
@ CourseMate a Affordable. ! 5 : c 
= Included with CourseMate, NewsNow is a combination 
COURSEMATE HOME|): ‘ q Engagement Tracker 


| Bieiacrermacen | Fir aR, Ment ce of weekly news stories from the Associated Press, videos 


| INTERACTIVE TEACHING @ i . Engagement Tracker lo assess student preparation 


| ee ee hes) f asters and images that bring current events to life for the student. 


Engagement Tracker's tracking too's allow you to: 


[oan se See progres or sbaicasgenaNActerion 12} For instructors, NewsNow includes an additional set of 


CONTACT US. @ Identify students at risk earty In the course, 


ee ee multimedia-rich PowerPoint slides posted each week to the 
teed Sak he agee ____password-protected area of the text’s Instructor Companion 
Website. Instructors may use these slides to take a class poll 
on current events, and because it includes the text of the 
=). CENGAGE original newsfeed, along with videos, photos and discussion 
*= Learning” 3 questions, no Internet connection is required! 


Home | About Us | Contact Us | Press Room | Carsora 


x Ss With CourseMate, you can also use the included Engagement 
7 CourseMate Affordable. . Tracker to assess student preparation and engagement. Use 
couRBEMATE Howe - Interactive Teaching and Learning the tracking tools to see progress for the class as a whole or 


} ENGAGEMENT TRACKER = Tools A Ae 

le eerie ce G were Pea ence pele apt for individual students. 

| CANO LEARNING Toots q fearing tools: 

| — INTEGRATED EBook i © Quizzes " 

Eonar ‘ F q Z . Fiashoards 

[comers = A 4 ! i CourseMate also features an interactive eBook that has 
These asseis enable students to review lor tests, 4 . é aes . a 
voted waning silos Each ile nodes Gecpine= highlighting and search capabilities along with links to 
specific resources; please contact your Cengage 


Efecto simulations, animated PowerPoint? slides, interactive 
timelines, video activities, primary source quizzes, tutorial 
quizzes and flashcards. 


> Access code for website for comprehensive version of the 
text: 0-495-81454-7 

P Access code for website for “No Policy Chapters" version of 
the text: 0-495-89853-8 


Instant Access to WebTutor™ 

Available on WebCT, and Blackboard 

Rich with content for your American government course, this Web-based teaching and learning 
tool includes course management, study/mastery, and communication tools. Use WebTutor™ 

to provide virtual office hours, post your syllabus, and track student progress with WebTutor’s 
quizzing material. For students, WebTutor™ offers real-time access to interactive online tutorials 
and simulations, practice quizzes, and Web links—all correlated to the Election Update Edition 
of American Government and Politics: Deliberation, Democracy, and Citizenship. 


PowerLecture .. . the ultimate lecture 
and class preparation tool 


PowerLlecure 


ISBN-13: 978-0-534-53701-2 


This one-stop resource makes it easy for you to assemble, 
edit, and present custom lectures for your course: 
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> Interactive PowerPoint’ Lectures contain outlines 
specific to each chapter of Bessette and Pitney’s American 
Government and Politics, as well as photos, figures and and Seate 26 tes 
tables from the book. Also included are media-enhanced 
PowerPoints for each chapter that can be used on their esl oreo 
own or easily integrated with the book-specific outlines, 
in addition to audio and video clips of historic and 
current events. 


How often used? 


> Animated Learning Modules illustrate key concepts and 
include tables, statistical charts and graphs, and photos 


ei 
from the book, as well as outside sources. = The Constitutional Convention 


> The Test Bank in Microsoft® Word® . pe, ; 
and ExamView’ computerized testing ExamView a = Hamilton's Speech 
formats offer a large array of well-crafted Ce al 
multiple-choice and essay questions, along legislative power. 
with their answers and page references. Chief executive 


Supreme Court 


> The Instructor’s Manual includes learning objectives, 
§ Ob) 
State governors 


chapter outlines, discussion questions, suggestions for imneach ment 
a} Stimulating class activities and Supremacy of 
‘onl | projects, tips on integrating media national law 
into your class (including step-by- 
step instructions on how to create 
your own podcasts), suggested 
readings and Web resources, and a 
section specially designed to help 
wim teaching assistants and adjunct 
= instructors. 


> The JoinIn™ Student Response System offers 


e 
book-specific “clicker” questions that test and J al Nn ‘ Nn 


STUDENT RESPONSE SYSTEM 


track student comprehension of key concepts. 

JoinIn enables you to save the data from 
students’ responses all semester, track their 
progress, and show them how political science 
works. 


ResponseCerd Wt 


> The Resource Integration Guide outlines the rich 
collection of resources available to instructors and 
students within the chapter-by-chapter framework of the 
book, suggesting how and when each supplement can be 
used to optimize learning. 


More instructor tools for great lectures! 
All free to instructors upon adoption 


Political Theatre 2.0 
Watershed moments in American politics 
ISBN-13: 978-0-495-79360-1 


5 Updated through the 2008 election season, the Second 
) Browse videos by: : Edition of this three-DVD set includes video clips of 
Topic watershed events in American political history. 


Genre > Includes campaign ads, debates, and speeches 
Chronology P Custom menu allows easy navigation 


P Organized chronologically and by theme 
‘@) Browse Critical Thinking Questions 
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P Voiceovers now replace heavy text 


ag 
POLITICAL, "VHEATRE 
Ky I I 30 


ed CRITICAL THINKING QUESTIONS: 


On June 26th, 1963, President John Kennedy addressed a large crowd in ‘C) President Kennedy's Speech Near the Berlin Wall: 
West Berlin to offer the support of the United States for a democratic 1963 

West Germany, shortly after the erection of the Berlin Wall. The speech 
became one of Kennedy's most famous, highlighted by his saying “Ich 


bin ein Berliner”, meaning | am a Berliner. What were the fundamental messages of President Kennedy's 


speech in West Berlin? 
@ Previous menu 

In your opinion, why did this speech become one of John F. 
Main Menu Topic | Genre | Chronology Kennedy's most famous? 


@ Previous menu Qe) Play video 


Main Menu Topic | Genre | Chronology 


The Wadsworth News Videos for The Speeches of President 
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In our view, no description of American govern- ‘ 
c ment and politics is complete without attention to 


PREFACE 


The basic premise of this textbook is that Americans believe in ideals greater 
than their own self-interests—especially the principles of freedom and equality 
articulated in the Declaration of Independence—and that as citizens, voters, 
and public officials, they often act on those ideals. When they appraise how gov- 
ernment is performing and what they should do about it, they do not just think, 
“What’s in it for me?” They also ask themselves, “What’s the right or just thing to 
do?” or “What’s good for our community or for the country as a whole?” 

As longtime students of American government and politics and as former 
government staffers in Chicago, Albany, and Washington, DC, we are hardly naive 
about the power of self-interest in government and politics. During breaks in our 
academic careers, we spent a total of 16 years working full-time in public affairs, 
including a big city prosecutor’s office, a mayoral campaign staff, a state legisla- 
ture, the U.S. Congress, a national party committee, and a federal statistics agency. 
From our study and experience, we well recognize that to some degree politics is 
about “who gets what, when, and how” and that political actors often focus their 
energies on their private interests—what scholars call “maximizing their utility.” 

A powerful strain of political science emphasizes self-interest, 
or “utility maximization,” above all else, minimizing the pursuit 
of justice or the public interest. Scholars in this tradition view 
themselves as realists and dismiss serious consideration of ideal- 


the pursuit of both self-interest and public interest. = ism as a “goody two-shoes” approach. We believe that this view 
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is shortsighted and fails to do justice to the range of forces and 
motives that drive American politics. That is why we have written this text. 

As we shall explain in the chapters ahead, there is much that self-interest 
cannot explain. Every day, elected officials make decisions that do not directly 
advance their careers. Some take politically risky stands on such emotional 
issues as abortion and the death penalty, while many others spend long hours 
on issues that may have little electoral payoff, such as prison reform. Every day, 
public servants in uniforms and civilian clothes make sacrifices for their fel- 
low Americans. Firefighters, police officers, and members of the armed forces 
put their lives on the line, while teachers and social workers often endure poor 
working conditions and heartbreaking frustrations. Every day, citizens make 
judgments about how well their government advances justice or the broader 
public interest. In open meetings and in the privacy of the voting booth, they 
often support policies or programs whose benefits flow to others. In our view, 
no description of American government and politics is complete without at- 
tention to the pursuit of both self-interest and public interest. 

The concept of “deliberative democracy”—which one of us began writing 
about more than two decades ago and which we elaborate in the first chapter— 
captures this sometimes messy combination of common good and self-interest, 
of collective reason and power politics. Deliberative democracy holds that de- 
mocracy works best when people embrace the duties of citizenship and when in- 
formed citizens and public officials deliberate to identify and promote the com- 
mon good. Citizenship, deliberation, and the relationship between the two are 
the themes of this book and inform each of the following 19 chapters. We look 
at how public officials and ordinary Americans try to reason on the merits of 
public policy, and how they try to serve the public interest. No current American 
government textbook places as much emphasis on deliberation and citizenship. 

We understand citizenship as both a legal status and as an idea that encom- 
passes civic virtues. As we detail in Chapter 1, these virtues include self-restraint 
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(or law-abidingness), self-reliance, civic knowledge, and civic participation and service. 
President Barack Obama captured this idea eloquently in his 2009 inaugural address. He 
honored men and women in the military “not only because they are the guardians of 
our liberty, but because they embody the spirit of service—a willingness to find mean- 
ing in something greater than themselves” Saying that this spirit must 
inhabit all Americans, he added that “there is nothing so satisfying to 
the spirit, so defining of our character than giving our all to a difficult 
task. This is the price and the promise of citizenship.”! 

Some argue that American politics is not deliberative enough, 
that much political rhetoric in the United States is little more than 
partisan sniping and that Congress and the president too often 
fail to identify and promote the public good. Here the ideal of 
deliberative democracy serves as a standard by which to judge the political system. 
After reading this textbook, students will be better able to appraise policies, insti- 
tutions, and public figures. They will be equipped to deliberate on contemporary 
issues and to meet the obligations of citizenship. 


___ Deliberative democracy holds that democracy 
works best when people embrace the duties of fi 


citizenship and when informed citizens and public ‘ 
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officials deliberate to identify and promote the 


common good. 


ORGANIZATION OF THE BOOK 


This book has five parts, each consisting of several chapters. 

Part I, “Principles and Foundations of American Democracy,” examines ba- 
sic ideas of the American system. As one might expect, it includes a discussion of 
the Declaration of Independence, the Constitution, and federalism, in Chapters 1 
through 3, respectively. Nevertheless, it differs from other textbooks in its breadth 
of coverage of the principles of the founding and in its emphasis on The Federalist 
and other writings of the founding era. 

Part I includes two unique chapters. Chapter 4, “E Pluribus Unum: Ameri- 
can Citizenship,” focuses on both the legal status of American citizenship and the 
deeper sense of national unity that ties together a large and diverse population. The 
chapter links citizenship to broader ideas about attachments and duties. It shows, 
for example, how the naturalization process highlights both the rights and obliga- 
tions of American citizenship. The following chapter, “Civic Culture,” shows how 
Americans have a unique set of beliefs about their relationship to government, their 
country’s place in the world, and their duties to one another. These beliefs show up 
in distinctively American traditions and include individualism, religion, patriotism, 
and community service. One can find these things in other countries, of course, but 
they have special force in American political life. 

Many American government textbooks overlook these subjects, which is unfor- 
tunate. Because immigration has risen sharply in recent years, about one out of ev- 
ery eight residents of the United States was born in another country. In some states, 
the ratio is much higher: in California, it is at least one out of four.’ Accordingly, a 
large number of students are not yet citizens or have parents who are not yet citi- 
zens. For these students, questions surrounding the legal status of citizens and resi- 
dent aliens are central to their lives. And for all people in the United States, whether 
they were born here or elsewhere, immigration remains a key public policy issue. 
Similarly, civic culture both touches students individually and shapes the country 
in which they live. Readers of this text will learn how the American tradition of 
community service has influenced issues ranging from tax law to welfare reform.’ 

Part II, “Rights and Liberties,” includes a chapter each on civil liberties and civil 
rights. Each chapter roots its topic in the founding principles and draws attention 
to how those principles unfolded over time. Chapter 6, “Civil Liberties,” includes an 
extensive treatment of the tension between civil liberties and the demands of war, 
with particular attention to the war on terrorism. Chapter 7, “Civil Rights,” elabo- 
rates key debates on major contemporary issues and focuses attention on whether 
the Constitution and laws should be “color-blind.” 
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Part III, “Democratic Politics and Public Deliberation,” looks at the struc- 
tures that enable ordinary Americans to take part in politics. Although the top- 
ics are the usual ones found in most American government texts, as the titles 
of Chapters 8 through 12 suggest—“Public Opinion and Political Participation,” 
“Interest Groups,” “Political Parties,” “Elections and Campaigns,’ and “Mass Me- 
dia”—the treatment is strongly tied to our particular themes of civic responsibil- 
ity and deliberation. 

Part IV, “Governing Institutions,” has chapters on Congress, the presidency, 
the bureaucracy, and the courts. These chapters give special attention to delib- 
erative processes, showing how presidents, bureaucrats, lawmakers, and judges 
reason on the merits of law and public policy. More often than many people ac- 
knowledge, the decisions of public officials are the product of reasoned judgments 
about the public interest, not simply the result of political pressures. 

Part V, “The Issues of American Politics,” looks at public policy in the fields of 
social welfare, economics, and national security. Responsible citizenship requires 
knowledge of the content of American public policy and the issues at stake in major 
policy debates. In American deliberative democracy, public opinion about social 
welfare, economic regulation, and national security both informs and constrains 
deliberation by the governing institutions. As Abraham Lincoln once wrote, “In this 
and like communities, public sentiment is everything. With public sentiment, noth- 
ing can fail; without it, nothing can succeed.”* 


INSTRUCTIONAL FEATURES 


Most chapters have at least three of the following boxed features: 
Pledges and Promises boxes make the point that the United States depends 
on individual fidelity. “Promises, covenants, and oaths,” wrote John Locke, “are 


The Citizenship Oath 


the bonds of human society.”° By taking oaths or subscribing to 
codes of ethics, Americans declare that they will do their duty 

| regardless of cost. Certain oaths carry penalties, but. more of- 
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Although the first immigration laws stipulated the basic elements of the citizenship oath, — 
they did not spell out a specific oath. For over a century, the exact wording was left up to t 1e és 
judges or other public officials who carried out the naturalization process. In 1906, the federal 
government began to standardize naturalization procedures; and in 1929, it adopted an of- 

ficial oath through administrative regulations. A iz = 2 
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Myths and Misinformation : 


5 i 
Knowledge of State Government — 
Nearly all Americans can name the president. But things are different with the states’ chief 
executives. In a 2007 national survey, 66% of Americans could recall their own governor's 4 
name.'* While it is encouraging that most answered correctly, the figure had dropped from 
74% in 1989 and 86% in 1970." 


| International Perspectives | 5 


Views of American Religiosity 


The religious heritage of the United States has sometimes created friction with other coun- 
tries. In most of Europe, people have a secular view of life. Even the British, with whom 
Americans share a cultural heritage, have very different views of religion. In a 2006 poll, 
82% said that they saw religion as a cause of division and tension.% British author Geoffrey 
Wheatcroft notes that while Winston Churchill sometimes mentioned God, “neither he nor 
other British pols ever made an open parade of faith, certainly not in the way that United 
States presidential candidates are obliged to." Wheatcroft says that it is hard to picture an 
American Norman Tebbit. 
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ten they serve to remind people of the moral obligations of citi- 
zenship and public service. For example, we look at the oath of 
citizenship that all naturalized Americans must take (Chapter 4) 
and the ethics code of the Society of Professional Journalists 
(Chapter 12): 

Myths and Misinformation boxes examine beliefs—often 
widely shared—that turn out not to be true. Deliberation hinges 
on good information and accurate history, and these boxes try 
to sweep away some of the misconceptions that get in the way. 
For example, we examine misconceptions about where your state 
and local tax money goes (Chapter 3) and protests against non- 
existent legislation (Chapter 13). 

International Perspectives boxes compare the United States 
with other nations and consider the viewpoints of people across the 
globe. In some respects, there are similarities; but the boxes show 
many ways in which this country differs from the rest of the world. 
For instance, we consider how other countries look at the influence 
of religion in the United States (Chapter 5) and the role of political 
parties in parliamentary systems (Chapter 10). 

Deliberation, Citizenship, and You boxes at the end of each 
chapter challenge students to reason through some important is- 


sue or find ways to take part in civic life. These boxes engage students in the great 
issues of American democracy and remind them that one of the most important re- 
sponsibilities of citizenship is to deliberate about the common good. For example, we 
ask students to think about civil liberties during time of emergency (Chapter 6) and 
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to ponder both the problems and 
possibilities of Internet activism 
(Chapter 8). 

In addition, each chapter’s 
narrative ends with a section that E-Activism 3 
overtly ties the subject of the chap- eae 


ter to deliberative democracy such F e e; Napslbencl one ie 
as “Federalism and Deliberative ace ae ee no lon ; had 
Democracy” (Chapter 3), “Political "Web ste licking on a ist of ital ph 
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racy” (Chapter 10), and “Mass Me- 
dia and Deliberative Democracy” 


(Chapter 12). 

Finally, a photo essay in each chapter highlights a range of 
people—some well known and some not—who exemplify a key 
point of the chapter. Examples include Lopez Lomong, a Suda- 
nese refugee who became a U.S. citizen and Olympian (Chap- 
ter 4); John Witherspoon, an eighteenth-century clergyman 
who exerted great influence on American political life (Chap- 
ter 5); Howard Dean, former presidential candidate and chair 
of the Democratic National Committee (Chapter 10); and Clem 


Whitaker and Leone Baxter, who established campaign consult- refugee camp, where he spent 10 years with other "Lost Boys of Sudan." Relief workers there 
called him Lopez Lomong. In the summer of 2000, Lomong ran five miles with friends to 


watch the Sydney Olympics on a black and white television. After he saw Michael Johnson 


Each chapter also includes the following features: of the United States win two gold medals, Lomong said to his friends, "| want to run like that 
man." A year later, he and 3,500 residents of the camp were relocated to the United States. 


ing as a full-time business (Chapter 11). 


* Chapter outline 

* Chapter learning objectives 

* Critical thinking questions called Major Issues at the beginning of each section 
that frame the material 

+ Chapter summary 

* Glossary of key terms 

+ Suggestions for further reading 

* Web sources 


SUPPLEMENTS FOR INSTRUCTORS 


PowerLecture® with JoinInTM and Examview® makes it easy for you to assemble, 
edit, publish, and present custom lectures for your course. 

The interactive PowerPoint® lectures, a one-stop lecture and class 
preparation tool, makes it easy for you to assemble, edit, publish, and pres- 
ent custom lectures for your course. You will have access to a set of PowerPoint 
presentations with outlines specific to each chapter of American Government and 
Politics as well as photos, figures, and tables found in the book. In addition, we pro- 
vide media-enhanced PowerPoint presentations for each chapter that can be used 
on their own or easily integrated with the book-specific outlines. Audio and video 
clips depicting both historic and current-day events; new animated learning mod- 
ules illustrating key concepts; tables, statistical charts, and graphs; and photos from 
the book as well as outside sources are provided at the appropriate places in the 
chapter. You can also add your own materials—culminating in a powerful, person- 
alized, media-enhanced presentation. 

A test bank in Microsoft® Word and ExamView® computerized testing offers 
a large array of well-crafted multiple-choice and essay questions, along with their 
answers and page references. 

The instructor’s manual provides learning objectives, chapter outlines, 
discussion questions, suggestions for stimulating class activities and projects, 


PHOTO ESSAY 


Lopez Lomong |n 1991, government 
soldiers in Sudan in East Africa abducted 
six-year-old Lopepe Lomong and other 
young boys while Lopepe and his family were 
attending Catholic mass. Lopepe eventually 
escaped and made his way to a Kenyan 
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tips on integrating media into your class (including step-by-step instructions 
on how to create your own podcasts), suggested readings and Web resources, 
and a section specially designed to help teaching assistants and adjunct 
instructors. 

The Resource Integration Guide outlines the rich collection of resources avail- 
able to instructors and students within the chapter-by-chapter framework of the 
book, suggesting how and when each supplement can be used to optimize learning. 

JoinIn™ on TurningPoint® for American Government Wadsworth is now 
pleased to offer you book-specific JoinIn content for Response Systems tailored to 
the Bessette/Pitney text, allowing you to transform your classroom, assess your stu- 
dents’ progress, and examine concepts in political science with instant in-class quiz- 
zes and polls. To support this book, we provide JoinIn questions in three formats: 


- Book-specific Quizzing Content that provides content knowledge and assess- 
ment from material covered in the text itself. 

* Political Polling questions that simulate voting, engage students, foster dia- 
logue on group behaviors and values, and add personal relevance; the results 
can be compared to national data, leading to lively discussions. 

- Visual Literacy questions that are tied to images from the book and add useful 
pedagogical tools and high-interest feedback during your lecture. 


All of these question types display students’ answers seamlessly within the 
Microsoft PowerPoint slides of your own lecture, in conjunction with the “clicker” 
hardware of your choice. Save the data from students’ responses all semester—track 
their progress and show them how political science works by incorporating this ex- 
citing new tool into your classroom. It is available for college and university adopt- 
ers only. 


Political Theatre 2.0 


Political Theatre 2.0 offers the most comprehensive, rich collection of audio and 
video clips available. Covering 75 years of key political events—from Roosevelt’s 
first fireside chat in 1933 to the U.S. presidential debates in 2008—this collection 
gives you instant access to the very best of presidential speeches, campaign ads, 
debates, news reports, national convention coverage, demonstrations, speeches by 
civil rights leaders, and more. This free instructor ancillary can be shown in class as 
a lecture launcher or to provide a platform for homework assignments and research. 
Your local Wadsworth sales representative can provide you a sample DVD and will 
send you the full set upon the adoption of a Wadsworth textbook. 


JoiniInTM on TurningPoint® for Political Theatre 2.0 


For even more interaction, combine Political Theatre with the innovative teaching 
tool of a classroom response system through JoinIn. Poll your students with over 
100 Political Theatre—related questions created for you or create your own ques- 
tions. Built within the Microsoft PowerPoint software, it’s easy to integrate into 
your current lectures in conjunction with the “clicker” hardware of your choice. 


The Wadsworth News Videos for American Government 2010 DVD 


This collection of three- to six-minute video clips on relevant political issues serves 
as a great lecture or discussion launcher. 


ABC Video: Speeches by President Barack Obama 


This DVD of nine famous speeches by President Barack Obama, from 2004 to 
the present day, includes his speech at the 2004 Democratic National Convention; 


his 2008 speech on race, “A More Perfect Union”; and his 2009 inaugural address. 
Speeches are divided into short video segments for easy, time-efficient viewing. This 
instructor supplement also features critical thinking questions and answers for each 
speech, designed to spark classroom discussion. 


Great Speeches Collection 


Throughout the ages, great orators have stepped up to the podium and used their 
communication skills to persuade, inform, and inspire their audiences. Studying 
these speeches can provide tremendous insight into historical, political, and cultural 
events as they represent a key moment from which to consider what came before, 
and what followed as a result. The Great Speeches Collection includes the full text of 
over 60 memorable orations for you to incorporate into your course. Whether your 
interest is to examine speech structure, intent, or effect, youre sure to find an example 
that fits your needs. Speeches can be collated in a printed reader to supplement your 
existing course materials or even bound into a core textbook. 


SUPPLEMENTS FOR INSTRUCTORS 
AND STUDENTS 


CourseMate for American Government and Politics: Deliberation, Democracy, and 
Citizenship offers a variety of rich online learning resources designed to enhance 
the student experience. These resources include podcasts, critical thinking activities, 
simulations, animated learning modules, timelines, flashcards, and videos. Chapter 
resources are correlated with key chapter learning concepts, and users can browse or 
search for content in a variety of ways. 

Bring the news right into your classroom! Available in both student and in- 
structor versions, CL NewsNow is a combination of Associated Press news stories, 
videos, and images that bring current events to life. For students, a collection of 
news stories and accompanying videos are served up each week via the premium 
Web site that accompanies their American Government text. For instructors, an 
additional set of multimedia-rich PowerPoint slides are posted each week to the 
password-protected area of the text’s companion. Instructors may use these slides to 
take a class poll or trigger a lively debate about the events that are shaping the world 
right now. And because this all-in-one presentation tool includes the text of the 
original newsfeed, along with videos, photos, and discussion questions, no Internet 
connection is required! 

We provide separate options for the delivery of an interactive, Multimedia 
eBook that contains links to simulations, flashcards, and other activities. 

Rich with content for your American government course, WebTutor™ is a 
Web-based teaching and learning tool includes course management, study/mastery, 
and communication tools. Use WebTutor to provide virtual office hours, post your 
syllabus, and track student progress with WebTutor’s quizzing material. For stu- 
dents, WebTutor offers real-time access to interactive online tutorials and simula- 
tions, practice quizzes, and Web links—all correlated to American Government and 
Politics: Deliberation, Democracy, and Citizenship. Available in Blackboard, WebCT, 


and Angel. 
The Handbook of Selected Court Cases includes more than 30 Supreme Court 


cases. 
The Handbook of Selected Legislation and Other Documents features excerpts 


from laws passed by the U.S. Congress that have had a significant impact on 
American politics. 
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NEW TO THE ELECTION UPDATE 


Statistics and citations throughout have been carefully updated, and dozens of new 
photographs have been added. 


Coverage and analysis of the 2010 midterm elections include discussion of topics 
like early voting, California’s Proposition 19, Citizens United v. FEC and its affect on 
campaign financing, party control of the House and Senate, and the polarization of 
Congress. 


In addition, the authors have taken the opportunity to provide coverage of many 
current events and to supply updates such as the following: President Obama's ap- 
proach to the economic crisis and the war on terror (Chapter 1); results of the re- 
cent election in Great Britain (Chapter 2); New Jersey’s recent education reform 
efforts, health care reform and health care spending, the California judge’s decision 
to strike down the voter-approved ban on same-sex marriage; discussion of the 
EPA greenhouse gas standards; and the controversial immigration law in Arizona 
(Chapter 3); updated demographics (Chapter 4); new survey information on citizen 
fear of growth of government and power concentration in big business, creation 
of a new White House Office of Faith-Based and Neighborhood Partnerships; and 
New Deliberation, Citizenship, and You box on President Obama’s first address to a 
joint session of Congress (Chapter 5); recent Supreme Court rulings on race and 
public hiring and promotion (Chapter 7); new survey information on cable news 
viewership, and new Myths and Misinformation box on Internet petitions related 
to President Obama’s birth certificate (Chapter 8); the firing of Shirley Sherrod 
(Chapter 12); the massive Toyota recall and Stephen Colbert’s House testimony 
about the plight of migrant farm workers (Chapter 13); federal response to the BP 
oil spill in the Gulf of Mexico (Chapter 15); the Supreme Court confirmation of 
Elena Kagan (Chapter 16); updated Social Security beneficiary data (Chapter 17); 
updated International Perspectives box on international views of the U.S., and cover- 
age of the Times Square bomber (Chapter 19). 
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OBJECTIVES 


After reading this chapter, you should be able to 

© Describe the difference between a “deliberative” democracy and one based 
entirely on self-interest. 

e Define democracy and describe the various forms it can take. 

e Explain the key principles of the Declaration of Independence and 
describe some ways in which they have influenced American history. 

© Describe what liberal democracies are and how they compare to other 
kinds of political systems in the modern world. 


e Explain the knowledge that citizens should have to contribute to 
decisions about the common good in the United States. 
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CHAPTER 1 


Deliberation and Citizenship in Service of Freedom and Democracy 


HB ( intropuction 


Political scientists typically view politics as the balancing of interests. One famous 
definition of politics is “who gets what, when, how.”' According to this image, peo- 
ple and groups participate in politics to get something for themselves: 


* Citizens ask their elected representatives for money for local projects (often 
called “pork”). 

- Interest groups vie for grants and tax breaks. 

- Politicians seek reelection and power. 


The resulting picture is a vast web of bargains and games, where the players weigh 
costs against benefits and then make their moves accordingly. When they speak of 
higher principles, such as justice or the common good, they are just trying to trick 
others or cover their own tracks. 

As political scientists, we have spent many years studying the literature of the 
“who gets what” tradition. As former government staffers in Chicago, Albany, and 
Washington, DC, we have touched the grubbier edges of practical politics. And be- 
cause of this study and experience, we think that self-interest explains a good deal 
about political life. But we have also learned that it does not explain everything. 

Lawmakers regularly make decisions that do not directly advance their careers, 
such as voting on obscure bills that have no effect on reelection. Executive officials 
often work long hours to advance the public interest even when no personal benefits 
result. Federal judges work hard to get the law right in dozens, perhaps hundreds, 
of cases each year even though such diligence has no effect on salary or tenure, for 
all serve life terms. 

Americans—public officials and citizens—believe in more than their own self- 
interests, and they often act on those beliefs. They believe in and often seek to pro- 
mote a broader “public interest,” which includes principles of justice, the rights of 
others, and the good of the larger community (often called the “common good”). 
Yes, people disagree about the public interest, and self-interest often colors their 
disagreements. But unless you stretch the idea of “self-interest” beyond all sensible 
meaning, it fails to account for the ideals and passions that drive so much of American 
politics. As two military analysts write of the self-interest assumption: “The refusal 
of some theorists to acknowledge the possibility that people might act on the basis of 
motivations such as duty, honor, or community spirit flies in the face of history and, 
perhaps, personal experience. Those who have committed themselves to serve their 
communities or to defend their country in war may be entitled to find this proposi- 
tion offensive.” 

The pursuit of the public interest, or common good, works in several different 
ways. First, it affects all kinds of direct political activity from voting to high-level 
decision making. When judging candidates for national office, a voter will often 
consider how they will serve the entire nation. In his book Profiles in Courage, John 
F. Kennedy wrote of politicians who defied public opinion for the sake of principle: 
“Some were ultimately vindicated by a return to popularity; many were not.”? Later, 
in his inaugural address, Kennedy famously said, “Ask not what your country can do 
for you; ask what you can do for your country.” If Americans cared only about self- 
interest, they would have found that passage incomprehensible, not inspiring. A few 
weeks later, Kennedy established the Peace Corps by executive order, and thousands 
followed his call to serve a good greater than themselves. 

Second, public policy depends on voluntary compliance with the law. Enforce- 
ment is necessary, and compliance is imperfect, as a few minutes on the roads will 
remind us. But studies show that fear of punishment is not the main reason for law- 
abiding behavior.* Americans generally stay close to the law’s boundaries because 
they think it is the right thing to do. 

Third, a successful and healthy political community requires voluntary activ- 
ity beyond compliance. Government social services would fail without the private 
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safety net of charity and voluntarism. For most of American history, the military 
has relied on voluntary enlistment. That reliance is remarkable, because joining the 
military means a willingness to lay down one’s life on a battlefield. Nobody has a 
rational self-interest in violent, painful death. In fact, the United States came into 
being as an independent nation because thousands of young men voluntarily risked 
life and limb (twenty-five thousand died) between 1775 and 1781. 

So while this book will address the “low politics” of self-interest and bargaining, 


it will keep returning to the “high politics” of citizenship and deliberation. These and 
related terms deserve some discussion. 


Citizenship and Deliberation 


Citizenship is a legal status that accords full membership in a political community, 
but it is also an idea that encompasses civic virtues. These virtues are essential ele- 
ments of good citizenship and include the following: 


* Self-restraint, the control of selfish impulses for the sake of the law or the public 
good 

* Self-reliance, the achievement of goals through the efforts of individuals, fami- 
lies, and voluntary associations 

* Civic knowledge, an understanding of government processes, public issues, and 
social conditions 

* Civic participation and service, activity for the public good, ranging from voting 
to enlisting in the armed forces 


Underlying these specific virtues is patriotism, both an emotional and a rational 
attachment to the nation. Some writers equate patriotism with mindless approval 
of government policies. Here we use it in a different sense, denoting a public spirit 
strong enough to inspire sacrifice. As we shall see in subsequent chapters, patriotism 
in the United States is grounded on beliefs about natural rights, human equality, 
and self-government. It is a key element of American civic culture. 

Deliberation consists of reasoning on the merits of public policy, searching for 
the public interest or common good. Citizenship and deliberation have an intimate 
connection. Long ago Aristotle defined a citizen as anyone “who has the power to 
take part in the deliberative or judicial administration of any state.” Most Amer- 
icans would likely agree that citizens in a democracy have an obligation, a civic 
duty, to contribute to deliberations about the common good. Such contributions 
can range from informal postings on Internet message boards to formal testimony 
before congressional committees. 

Americans also expect their governing institutions to deliberate about the 
public interest on their behalf. They expect the members of the House of Repre- 
sentatives and Senate to reason together in committees, during floor debate, and 
informally to fashion laws that promote the nation’s well-being. They expect the 
president and his advisers to think long and hard about how to secure the nation’s 
interests in a dangerous world. And they expect the nine members of the Supreme 
Court to deliberate together about the meaning of the nation’s Constitution and 
laws, free from personal interest or bias. 

Nevertheless, some argue that American politics is not deliberative enough. 
Critics fault Congress for taking legislative shortcuts at the expense of policy discus- 
sion. Political rhetoric in Congress and elsewhere sometimes seems to be little more 
than name-calling and partisan sniping. In televised campaign debates, candidates 
often recite prepared sound bites instead of exchanging views. Campaign ads often 
cast more heat than light. 

Although genuine reasoning on the merits of public policy sometimes seems 
lacking, deliberation is common enough and consequential enough that we can 
describe American government as a deliberative democracy, however imperfect. 
As we will show, those who built America’s governing institutions sought to pro- 
mote rule by reasoned and informed majorities operating through representative 
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Citizenship—a legal status that accords full 
membership in a political community. 


Civic virtue—a virtue that is an essential 
element of good citizenship, including self- 
restraint, self-reliance, civic knowledge, and 
civic participation and service. 


Deliberation—reasoning on the merits of 
public policy, searching for the public interest 
or common good. 


Civic duty—any obligation that citizens owe 
to the broader political community. 


Deliberative democracy—a democracy 
whose institutions are designed to promote 
the rule of reasoned and informed majorities, 
usually through representative institutions. 
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Logrolling—when legislators (or others) 
trade support for one another's proposals. 


Group theory—the view that a large number 
of diverse groups control government and 
politics and promote policies to serve their 
particular interests. (Also called "pluralist 
theory.") 


Pluralist theory—the view that a 

large number of diverse groups control 
government and politics and promote 
policies to serve their particular interests. 
(Also called group theory.) 


Elite theory—the view that government is 
controlled by a relative handful of elites in 
government, business, the professions, and 
the media who often think alike and work 
together to promote their mutual interests. 


Rational choice theory—a theory of politics 
based on the premise that citizens and public 
officials act rationally to serve their personal 
interests. 
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institutions. When American democracy does not work as well as it should, the ideal 
of deliberative democracy provides a standard for judging the political system. 


Theories of American Democracy 


The study of American government as a deliberative democracy is a relatively new 
approach within political science. Until the middle of the twentieth century, political 
scientists emphasized constitutions and laws when analyzing government. They gave 
short shrift to actual political behavior. But the decades after World War II ushered ina 
“behavioral revolution” within political science. New studies appeared that measured 
public opinion and voting behavior and linked them to broader theories of American 
democracy. Scholars examined why men and women sought to serve in government 
and how they behaved once they got there. Political scientists especially highlighted 
the power of organized interest groups in influencing legislators and bureaucrats. 

The leading interpretations of Congress at the time reduced lawmaking to bar- 
gaining among groups, with legislators trading support for each other’s proposals (a 
practice called logrolling). As one of the leading works on American politics noted, 
“The very essence of the legislative process is the willingness to accept trading as a 
means.” Interest groups were the fundamental elements of American politics, and 
vote trading was the only way to accommodate their competing desires. In the end, 
there was no public interest, just group interests: “In developing a group interpreta- 
tion of politics, therefore, we do not need to account for a totally inclusive interest, 
because one does not exist.”” 

Not all political scientists accepted the accuracy of the group theory of politics, 
also called the pluralist theory of American democracy. Some believed that the deci- 
sive influences in American politics were not interest groups, which often gave voice 
to the desires of large numbers of Americans, but rather a relative handful of elites in 
government, business, the professions, and the media. These elites often thought alike 
and worked together to promote their mutual interests. Some scholars developed an 
elite theory of politics as an alternative to pluralist theory. More recently, many social 
scientists, adopting methods used in the study of economics, have focused on how vot- 
ers and public officials act rationally to achieve their interests. Citizens, legislators, and 
executive officials are all presumed to be “rational actors” who use government and 
politics to “maximize their utility.” Thus, this approach is called rational choice theory. 

Under this view, citizens vote for candidates whom they believe will directly 
benefit them (usually economically); and individuals seek office for the salary, per- 
quisites, distinction, or personal power, but not from a desire to serve the public. 
Once elected, legislators focus all their efforts on getting reelected and discover that 
the best way to do this is to “bring home the bacon” from Washington or to help 
constituents deal with the bureaucracy. Consequently, the members of Congress 
“display only a modest interest in what goes into bills or what their passage ac- 
complishes.”* Another scholar concluded that “the general, long-term welfare of 
the United States is no more than an incidental by-product of the system.”? When 
applied to political executives, such as the president of the United States, rational 
choice theory emphasizes gaining, keeping, and wielding power, often with little 
regard for whether or how this benefits the broader political community. 

The deliberative democracy approach to American government and politics 
does not reject the insights of these earlier theories but denies that they tell the 
whole story.'° Here is a capsule summary of the theme of this book—a theme that 
we will use to shed light on the topics covered in the following chapters: 


Americans believe in more than their own self-interests. They often act po- 
litically on those beliefs by exhibiting the civic virtues of self-restraint, self- 
reliance, civic knowledge, and civic participation. Through their own efforts 
and those of their elected leaders, they often search for the public interest, or 
common good, by reasoning on the merits of public policy. Here the public 
interest includes ideals such as justice and rights. We present this approach 
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as part of what happens in American government and politics every day. 
Another part of politics is not so lofty: citizens, groups, and politicians use 
politics to promote their narrow self-interests. American politics is a messy 
combination of common good and self-interest, of collective reason and 
power politics. We believe that democracy works best when the people em- 
brace the duties of citizenship (obligations that one owes to other citizens 
or the community as a whole) and when informed citizens and public of- 
ficials deliberate to identify and promote the common good. 


Consider, for example, the effort by the Congress and executive branch to fash- 
ion a national response to the growing economic crisis in the first weeks of Barack 
Obama's presidency in 2009. Strong opinions divided Democrats from Republicans, 
members of the House from those in the Senate, and legislators from executive of- 
ficials. Yet only a hardened cynic would say that the key players had no concern for 
the nation’s well-being and sought only to advance their private interests. At the same 
time, many charged that Congress rushed ahead with massive new spending without 
detailed and careful deliberation. Indeed, some legislators complained that they did 
not even have time to read through the final version of the bill before they had to vote. 

Consider also the Obama administration’s early decisions regarding how to fight 
the war on terror inherited from the George W. Bush administration. Within a few 
weeks of taking office, the new president took steps to revise or undo several Bush 
policies. Through executive orders and other actions, the president suspended military 
trials of suspected terrorists, prohibited waterboarding and other coercive interroga- 
tion techniques, ordered the CIA to close secret detention facilities abroad, announced 
that the American detention facility at Guantanamo Bay in Cuba would close within 
a year, decided that most American troops would be removed from Iraq within 
18 months, and authorized that an additional 17,000 troops be sent to Afghanistan. 

Although Presidents Obama and Bush (and their advisers) reached different 
judgments about how best to fight the war on terror, few would argue that self- 
interest explains their decisions. The American people expect their presidents to 
be the custodians of the nation’s security and would be appalled to learn that a 
president had made key security decisions to promote his personal or political 
advantage. By analyzing American government as a deliberative democracy, we are 
able to recognize the role that reasoning about the public interest plays in national 
policy making, to spot deficiencies in the deliberative process, and to evaluate how 
well our governing institutions meet their high responsibilities. 

In this book, we will examine the core concepts, principles, practices, and institu- 
tions that constitute American government and politics, paying close attention to the 
role of the individual citizen and the processes of deliberation that influence public 
policy. In this chapter, we will lay the groundwork for that discussion by explaining 
the concepts of democracy and freedom, by showing how they inspired and guided 
the founding of the United States, by elaborating the founding principles as set forth 
in the Declaration of Independence, and by placing American democracy within the 
broader context of liberal democracies in the modern world. We conclude by detailing 
the kinds of civic knowledge we seek to convey in this book. 


DEMOCRACY 


Mauor Issues 
® What does “democracy” mean, and what different forms can it take? 
© What kind of democracy did the founding generation choose for the United 
States? 


© What institutional and political arrangements does every genuine democracy 
require? 
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Duties of citizenship—the obligations 
that citizens owe to one another or the 
community as a whole, such as obeying 
the law. 
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Types of Rule in the Ancient World 

Aristocracy 
by the nobility 

Democracy Rule by the people 


Monarchy Rule by one, such as a king 


Oligarchy Rule by the few, usually wealthy families as 


Plutocracy Rule by the wealthy 


Theocracy Rule by religious leaders who seek to enforce the will of God 


Timocracy Rule based on principles of honor or ownership of property 


Tyranny 


power, unrestrained by the law or other institutions ee 


Democracy—a form of government in which 
the people rule themselves either directly or 
through freely elected representatives. 


Direct democracy—a form of government, 
originally found in ancient Greece, in which 
the people directly pass laws and make other 
key decisions. 


Representative democracy—a form of 
government in which the people choose 
their leaders through free elections in which 
candidates and political parties compete 

for popular support and in which elected 
officials are held accountable for their 
conduct. 


Technically, rule by “the best,” but usually understood to mean rule 


Selfish rule by a single individual or small group with absolute ee 
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This book is about American democracy. 
Democracy means simply “rule by the 
people.” The term comes from the ancient 
Greek city-states of about 2,500 years ago, 
4 in which the free adult male citizens met 
periodically in the “assembly” to debate and 
vote on such matters as taxes, domestic leg- 
___ islation, choice of public officials, foreign al- 
. liances, and even war and peace. In Athens, 
ee the largest of the city-states, up to 10,000 or 
7 more would gather. The major alternative 
a to democracy was oligarchy, which usually 
took the form of rule by wealthy families. 
(The sidebar lists other forms of politi- 
cal rule in the ancient world.) Outside the 
Greek city-states, monarchy was common. 

When the people directly make the key decisions we call this direct democracy. 
The alternative, which is much more common in the modern world, is representa- 
tive democracy, where the people elect officials to make the laws and other impor- 
tant decisions on their behalf. 


The Democratic Tradition in the United States 


The principles and practices of democracy did not spring forth suddenly at the na- 
tion’s birth in 1776. When the British settled the American colonies, they brought 
with them democratic ideals and practices. Particularly in New England, the citizens 
governed themselves to a considerable degree from the very beginning. The May- 
flower Compact of 1620, through which the Pilgrims formally organized themselves 
into a political society, was the beginning of self-government in New England: 


We whose names are underwritten... having undertaken for the glory of 
God, and advancement of the Christian faith, and the honor of our king and 
country a voyage to plant the first colony in the northern parts of Virginia, 
do by these presents solemnly and mutually, in the presence of God and one 
another, covenant and combine ourselves together into a civil body politic, 
for our better ordering and preservation, and furtherance of the ends afore- 
said; and by virtue hereof, do enact, constitute, and frame such just and 
equal laws, ordinances, acts, constitutions, and officers, from time to time, 
as shall be thought most meet and convenient for the general good of the 
colony, unto which we promise all due submission and obedience.!! 


Although the settlers had emigrated from a land where the king and lords wielded 
enormous power, they assumed the right to govern themselves in their new local com- 
munities. This principle of local self-government spread throughout the colonies. 

In New England, the adult male citizens met periodically in “town meet- 
ings” to debate and vote on common concerns. (This form of direct democracy, 
now open to all adult residents, still exists in some small New England towns.) 
Nineteenth-century philosopher and poet Ralph Waldo Emerson celebrated this 
type of government in 1835, on the 200th anniversary of Concord, Massachusetts. 
Emerson praised “this open democracy” in which “every opinion had utterance.” 
Here, citizens learned to govern themselves by laying taxes, choosing their depu- 
ties to the state legislature, disposing of town lands, establishing schools, and pro- 
viding for the poor. The success of these governments gave “assurance of man’s 
capacity for self-government.” ” 

Whatever the virtues of direct democracy at the local level, it was not possible 
for the people throughout a colony to assemble and pass laws. Instead, they elected 
representatives to an assembly, which in most of the colonies shared power with 
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a governor appointed by the king. These assemblies imposed taxes, fashioned the 
criminal code, adopted policies toward religion, and addressed many other matters. 
Often, the assemblies clashed with the royal governors for control of policy. 

These early efforts at self-government in the colonies were not full-fledged 
democracies in the modern sense of the term. All the colonies restricted the vote 
to men who owned some specified amount of property, either in real estate or the 
cash equivalent. In some colonies free black men could vote along with whites, but 
in others they could not. John Adams, one of the most influential of the American 
founders, expressed a common view when he wrote that those without any property 
would be “too dependent on other men to have a will of their own... [and would] 
vote as they are directed by some man of property.”'? Because all voting at this time 
was done publicly—secret ballots were not common in the United States until the 
1880s—the wealthy could intimidate those dependent on them for their livelihood 
to vote as they wished. Nonetheless, property qualifications for voting were modest 
enough that the percentage of free males who could vote ranged from a low of 50% 
in some colonies to as high as 80% in others.'* (We return to the issue of voting 
qualifications later in the chapter.) 

Despite these restrictions on voting, by 1776 democratic principles and prac- 
tices were deeply rooted in the American colonies. 


Why the Framers Chose Representative Democracy 


From its inception, American national government has been exclusively a represen- 
tative democracy. Unlike the ancient Athenians, Americans cannot make their own 
national laws, decide whether to go to war, choose military leaders, or form alliances 
with other countries. Of course, in 1787, when the Constitution was written, there 
was no real choice: direct democracy at the national level was not an option because 
the nation was too large and transportation too primitive for the citizens to gather 
together to debate and vote. Citizens would have to go through representatives to 
make their views felt. The American founders called this kind of government, where 
the people rule themselves through elected representatives, a republic and distin- 
guished if from a “pure democracy,’ where the people “assemble and administer the 
government in person.” 

The founders believed that direct, or pure, democracy was not only impracti- 
cal for the new nation but also dangerous. James Madison, the Virginian who is 
sometimes called the “Father of the Constitution,” explained why in The Federal- 
ist Papers (also called The Federalist), essays he coauthored urging the ratification 
of the Constitution in 1787 and 1788. “In the ancient republics,” Madison wrote, 
“where the whole body of the people assembled in person, a single orator, or an art- 
ful statesman, was generally seen to rule with as complete a sway as if a scepter had 
been placed in his single hand.”"* Although ultimate power resided with the people, 
too often skilled orators were able to manipulate public opinion to their own views. 

Another problem was that majorities in the Greek democracies sometimes used 
their political power to oppress minorities and violate their rights. Madison called 
this the problem of majority faction. As he explained in his famous 10th essay in 
The Federalist, a faction is a group of citizens “who are united and actuated by some 
common impulse of passion, or of interest, adverse to the rights of other citizens, 
or to the permanent and aggregate interests of the community.””” Direct democra- 
cies cannot solve the problem of faction because majorities can easily have their 
way. History shows that such democracies have been “spectacles of turbulence and 
contention” and “incompatible with personal security or the rights of property.’ 

Madison argued that representative democracy, or republican government, had 
two great advantages over direct democracy. First, if properly designed, it could 
“refine and enlarge the public views, by passing them through the medium of a 
chosen body of citizens, whose wisdom may best discern the true interest of their 
country and whose patriotism and love of justice will be least likely to sacrifice 


Republic—as the American founders used 
the term, equivalent to a representative 
democracy. 


Majority faction—defined by James 
Madison in Federalist 10 as a majority of 
the people brought together by a common 
passion or interest adverse to the rights 
of other citizens or to the permanent and 
aggregate interests of the community. 
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With its small size, 


six-year terms, and election by state legislatures, the U.S. Senate was 
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it to temporary or partial considerations.” Elected representatives should neither 
defer to public opinion nor simply replace public views with their own judgments. 
Instead, they should “refine and enlarge” public opinion with their own wisdom, 
patriotism, and love of justice. ' 

In effect, representatives would deliberate for their constituents, giving voice to 
“the cool and deliberate sense of the community” that ought to rule in free govern- 
ments.” “[{I]t may well happen,” Madison explained, “that the public voice, pro- 
nounced by the representatives of the people, will be more consonant to the public 
good than if pronounced by the people themselves, convened for the purpose.””! A 
properly designed representative body of elected and accountable officials would 
generally make sounder judgments about the public good, 
while remaining true to underlying public desires, than 
would the people themselves acting directly. 

Another advantage of a representative democracy is 
that it can extend over a much larger territory than can a 
direct democracy. Consequently, it can include “a greater 
variety of parties and interests,” making it less likely that a 
majority will come together to oppress a minority.” Madi- 
son believed that a majority would seldom come together 
in such a large country except on principles “of justice and 
the general good.””? Contrary to some modern interpreta- 
tions, those who designed American democracy did not 
reduce politics to the clash of interests. Rather, they de- 
signed their institutions to achieve “justice and the general 
good.” 

To realize these ends, political leaders would some- 
times have to defend the people “against their own tem- 
porary errors and delusions.’** Alexander Hamilton, 
coauthor of The Federalist Papers and Madison’s close 
ally in the ratification struggle, wrote that although “the 
people commonly intend the public good,’ they do not 
“always reason right about the means of promoting it.” At 
these times, public officials have a “duty...to withstand 
the temporary delusion in order to give [the people] time 
and opportunity for more cool and sedate reflection.”?> 
It is important to recognize that Madison and Hamilton 
were advocating a temporary resistance to unwise public 
desires, not long-standing opposition. They wanted the 
leaders to give the people a chance to deliberate more fully, 
to engage in “more cool and sedate reflection.””* Ideally, 
“reason, justice, and truth” would eventually “regain their 
authority over the public mind.””” 
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to be the most deliberative of the political branches of the national 
government. Some of the most famous debates in American history 
occurred in this room, the Old Senate Chamber, where the Senate 
met from 1819 to 1859. These debates included the contest over the 
Missouri Compromise of 1820, the Hayne-Webster debates of 1830 


Direct Democracy in Modern American Politics 


Despite the complete absence of direct democracy from 


over a state's right to nullify federal laws, and the Webster- 


Clay-Calhoun debate over slavery in 1850. 


Initiative—a proposed state law or 
constitutional amendment that appears 
on the ballot for a popular vote if enough 


registered voters sign petitions so requesting. 


(See also Referendum.) 


American national government, some kinds of direct de- 
mocracy exist today in the United States. As noted earlier, 
in some small New England towns, citizens still gather to 
debate and decide such matters as the town budget, property tax rates, public school 
financing, police and fire protection, and street repair. 

A more common form of direct democracy is the use of initiatives and refer- 
enda, allowed in about half of the states, mostly in the West. Through these devices, 
citizens make their own laws. Although the terms are often used interchangeably, 
an initiative allows the citizens to draft a proposed law or constitutional amend- 
ment and place it on the ballot if enough registered voters sign petitions requesting 
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it. A referendum is a proposed law or constitutional amendment, usually written 
by legislators, that is sent to the people for a vote. For both initiatives and refer- 
enda, the measure becomes law if a majority of voters approve. (A few states require 
supermajorities, such as three-fifths or two-thirds, to pass some measures, such as 
tax increases.) Between 1898, when South Dakota became the first state to allow its 
citizens to make laws directly, and 2007, citizens placed 2,236 initiatives on the bal- 
lot in 24 states and passed 908 (41%).?8 

These devices of direct democracy owe their origin to the progressive move- 
ment of the late nineteenth and early twentieth centuries that attacked political 
corruption and the failure of government to address social ills. Progressives sought 
to empower citizens to combat “political machines” and unresponsive government. 
Many of their proposals were never enacted, but initiatives and referenda remain 
their lasting legacy. 


Applying the Definition: Rule by the People 


Not every nation that calls itself a democracy allows the people to rule. A strik- 
ing example is North Korea, whose official name is the Democratic People’s Re- 
public of Korea. Yet, as one of the few remaining Communist countries in the 
world, North Korea bars opposition parties, free elections, or any kind of public 
opposition to the regime. To isolate its people, the government prohibits them 
from owning cell phones, accessing the Internet, or even listening to foreign ra- 
dio stations.*” How, then, can the leaders of North Korea possibly consider it a 
democracy? They do so because they claim that the government serves the true 
interests of the people—even though the people have no say in the decision- 
making process. 

This understanding of democracy is a far cry from what is perhaps the best 
short definition, penned by Abraham Lincoln at the end of his Gettysburg Address 
of 1863: “government of the people, by the people, for the people.” Democracy re- 
quires more than that some ruling elite govern for the people. Democratic govern- 
ment must also emerge out of the people and be exercised by the people. 

This is the principle of popular sovereignty: that all political power derives 
from the people. The United States was 
the first modern nation to embrace it. As 
the Declaration of Independence famously 
states, “Governments are instituted among 
Men, deriving their just Powers from 
the Consent of the Governed.” And, as the Pre- 
amble to the Constitution announced in 1787, 
“We, the people of the United States...do or- 
dain and establish this Constitution for the 
United States of America.” Today, many na- 
tions in the world ground their governing 
institutions on the principle of popular sov- 

-ereignty, and others give it at least lip service. 


Free Elections and 
Democratic 
Accountability 


In a genuine democracy, the people can form 
political parties to advance their goals, try to 
persuade their fellow citizens through a free 
press and media, and vote for candidates of 
their choice without fear or intimidation. 
No government that denies these freedoms 
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The words of 


the people. 
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Less ets Bio aa BSe: | 
Referendum—a proposed law or 
constitutional amendment, usually written 
by legislators, that is sent to the people for 
a vote. (See also Initiative.) 


Progressive movement—a political reform 
movement of the late nineteenth and early 
twentieth centuries that attacked political 
corruption and the failure of government to 
address social ills. 


Popular sovereignty—the principle that all 
political power derives from the people. 


Abraham Lincoln's Gettysburg Address, delivered on November 19, 1863, are etched on 
the wall of the Lincoln Memorial in Washington, DC. The speech contains perhaps the 
best-known short definition of democracy: government of the people, by the people, for 
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The United States after Independence was Recognized by Britain in 1783 


GULF OF MEXICO 


= 1-1 This shows the original 13 states and the Northwest Territory of the new nation. 
The four southernmost states later ceded lands to their west that became separate states. 
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is a true democracy, even if it carries out 
elections of some sort. If government bans 
opposition parties or denies them access to 
the airwaves to spread their message, it un- 
dermines true self-government. 

Also, democratic peoples use open com- 
munications and free elections to hold their 
officials accountable for their actions. “Every 
magistrate,” Hamilton wrote, “ought to be per- 
sonally responsible for his behavior in office.””° 
Elected officials are directly accountable when 
they present themselves for reelection. Top ap- 
pointed officials are indirectly accountable to 
the people through their elected superiors. 

Democracies can face danger from 
elected leaders who subvert the system to 
prolong their power. An infamous case is Ad- 
olf Hitler, who democratically gained power 
in Germany in the 1930s but then made 
himself an all-powerful “Fithrer” and dicta- 
tor. More recently, a U.S. State Department 
official warned of “those who would use the 
democratic process to come to power, only 
to destroy that very process in order to retain 
power and political dominance. While we 
believe in the principle ‘one person, one vote, 
we do not support ‘one person, one vote, one 
time.”*! It is not enough to elect leaders one 
time. Democracy requires a process of ongo- 
ing accountability to the people. 

Democracy, then, refers broadly to the 
means, or mechanisms, of government by 
which the people rule themselves. It requires 
free elections in which candidates and 
political parties compete for popular sup- 
port and in which public officials are held 
accountable for their conduct. The term 
democracy does not, itself, specify the ends or purposes of government. These can 
differ from one democracy to another, and they can change over time. We begin 


with the goals of American democracy and then examine democracies elsewhere. 


MB ( FREEDOM AND AMERICAN DEMOCRACY 


Pia 

Declaration of Independence—document 
approved by the Second Continental 
Congress on July 4, 1776, that articulated the 
principles of natural rights and consent of 
the governed, detailed the numerous ways in 
which King George III of Britain had violated 
the colonists’ rights, and declared the former 
thirteen colonies to be independent of Britain. 


Major Issues 


© What are the key principles and goals of American democracy as stated in the 
nation's founding document: the Declaration of Independence? 


® How have these principles influenced American history? 


The United States was founded on a creed, or set beliefs, about the foundations 
and purpose of government. That creed is set forth in the Declaration of Indepen- 
dence of July 4, 1776, which announced to the world that the 13 united colonies 
were casting off British rule and forming an independent nation because the king 
had undermined the very purpose of government: to secure the people’s rights to 
life, liberty, and the pursuit of happiness. As we shall see throughout this 
book, Americans still define the purposes of government in light of the goals 
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articulated in the Declaration. (For the United States at the time of the founding, 
see Figure 1-1.) 


Choosing Independence 


Serious fighting between the American colonists and British troops broke out at 
Lexington and Concord in April 1775. This was the culmination of a decade of 
conflict in which King George III had imposed taxes on the colonists without their 
consent, undermined the right to trial by jury, forced colonists to house British 
troops, closed the port of Boston, restricted colonial trade to Britain and the Brit- 
ish West Indies, and closed the North Atlantic fishing grounds to American vessels. 

In May, the delegates from the colonies met as the Second Continental Con- 
gress in Philadelphia. A month later, they authorized the raising of a Continental 
Army and made George Washington of Virginia, who had distinguished himself 
as an officer in the French and Indian War (1754-1763), its commander in chief. 
Then on June 17, colonial and British forces fought the bloody Battle of Bunker Hill 
(actually fought on Breed’s Hill) in Charlestown, Massachusetts, next to Boston. 
The British won the engagement but at a surprisingly heavy cost: over 200 killed and 
more than 800 wounded. Americans suffered half as many casualties. 

In August 1775, the king issued a proclamation accusing the Americans of 
“open and avowed rebellion” and later announced his willingness to use foreign 
troops to put down the rebellion. Parliament then passed, and the king signed, a 
law prohibiting all commerce with the colonies, making American vessels subject 
to forfeit to the Crown, and authorizing the impressment (forced recruitment) of 
American sailors into the Royal Navy. John Adams, serving in the Continental Con- 
gress, greeted the news as “a compleat Dismemberment of the British Empire. It 
throws thirteen Colonies out of the Royal Protection.””” 

Relations continued to deteriorate during the last half of 1775 and the first half 
of 1776. Serious fighting broke out in Virginia, and its royal governor burned Nor- 
folk. Farther north, colonial troops failed to take Quebec, but colonists captured heavy 
guns from Fort Ticonderoga in New York and brought them to Dorchester Heights, 
overlooking Boston harbor. This forced the British fleet and army to evacuate Boston 
in March 1776. But the king did not back down: in June, large British fleets with thou- 
sands of troops arrived off New York City and Charleston, South Carolina. 

The publication of the pamphlet 

Common Sense in Philadelphia the pre- 
vious January had helped prepare the 
public mind for a complete break with & 
Britain. Published anonymously, the 7 
author was Thomas Paine, who had mi- 
grated to the colonies from England in 
1774. Paine had been in the colonies for 
only a year when he took up the task of 
persuading the still reluctant Americans 
to break with Britain. Common Sense 
proved to be hugely popular, with sales 
eventually reaching half a million—a 
phenomenal number in colonies with 
about three million free people. 

Unlike most American colonists, 
who denounced the abuses of the king 
and Parliament but generally respected 
the British system of government, Paine 
attacked the very nature of monarchy 
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On April Tore 25;, 


Common Sense—an influential pamphlet 
written by Thomas Paine and published in 
Philadelphia in January 1776 that urged 
the American colonists to break away from 
British rule and become an independent 
nation. 


and aristocracy. The hereditary princi- colonial militia confronted British ens forces in the town of ieingion eight miles 


ple, he wrote, often placed government 


northwest of Boston. No one knows who fired ‘the shot heard around the world: 
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in the hands of “the most ignorant and unfit.” In pursuing power and glory, monarchs 
had too often “laid...the world in blood and ashes.” Paine insisted that America did 
not need Britain to prosper and that the colonies, if united, had sufficient strength to 
achieve independence. By the spring and summer of 1776, many colonists had come 
to agree. On July 2, the Continental Congress voted for independence and two days 
later approved the document announcing its decision to the world (see the box on the 
fate of the signers of the Declaration). 


Myths and Misinformation : 


% 


The Fate of the Signers of the Declaration of Independence ; Sb 


The 56 men who signed the Declaration of Independence were fully aware that their act would — A 
be viewed by British authorities as nothing less than treason, for which the common penalty _ = 
was death. Thus the quip attributed to Benjamin Franklin—"We must all hang together, or as- 
suredly we shall all hang separately"—had a very serious point. 4 ae 
What price did the signers of the Declaration pay for their revolt against the king? ¥ 
Around Independence Day in 2000, a story spread through newspaper columns and ee 
Internet that purported to catalog the fate of the signers of the Declaration. It has now ck 
become part of the folklore about the American founders. The following table highlights — 
in the left column key elements of this story and in the right column the facts of the 4 
case. 


Internet Story Fact a 


Although five signers were captured by the 
British, mainly during battle, none was killed — 
or tortured in captivity. One, however, was 
released in ill health, which may have has- 

tened his death. Contrary to the claim that — 
nine died from wounds or hardships of the 

war, only two were wounded in action, and<* 


neither died of the wounds. 


Five signers were captured by the British 
as traitors and tortured before they died. 
Twelve had their homes ransacked and 
burned. Two lost their sons who served 
in the Revolutionary Army. Another two 
had sons captured. Nine of the 56 fought 
and died from wounds or hardships of 
the Revolutionary War. 


Braxton did suffer financially as a result a 
the war but still owned the home he had built 
in 1767 (and perhaps another) when he died 

in 1797 at the age of 61. x 


. 


Carter Braxton of Virginia, a wealthy 
planter and trader, saw his ships swept 
from the seas by the British Navy. He sold 
his home and properties to pay his debts, 
and he died in rags. 


Thomas McKean was so hounded by 
the British that he was forced to move 
his family constantly....His possessions 
were taken, and poverty was his reward. 


McKean did have to move his family several 
times during the war, but if “poverty was 
his reward," it was only temporary. Later to : 
serve 22 years as chief justice of the Penn- 
sylvania Superior Court and 9 years as gov- 
ernor, he died in 1817 at the age of 83 with 
a large estate of stocks, bonds, and tracts 
of land. 


The home of Francis Lewis was destroyed. 
The enemy jailed his wife, and she died 
within a few months. 


Although Francis Lewis's home was indeed de- 
stroyed by the British and his wife captured, 
she was eventually freed through an exchange 
for the wives of British officials and died more 
than two years after her capture—although the 
hardships of captivity may have contributed to _ 

her death. 


None of this, of course, denies the real hardships of the war—25,000 Americans died—or _ 


the risks that the signers took in publicly committing themselves to opposing the king. (See ¥ 
the Pledges and Promises box.)*4 
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CHAPTER 1 


Expressing the American Mind: The Declaration 
of Independence 


Reflecting on the Declaration of Independence half a century later, 
Thomas Jefferson, its principal author, wrote that its purpose was not 
“to find out new principles, or new arguments, never before thought 
of,” but “to place before mankind the common sense of the subject, 
in terms so plain and firm as to command their assent.” The Declara- 
tion, Jefferson said, “was intended to be an expression of the American 
mind, and to give to that expression the proper tone and spirit called 
for by the occasion.” In 1776, Americans believed most fundamentally 
that the purpose of government was to secure rights to which all were 
entitled by their nature as human beings. Here we examine and explain 
the key principles of the nation’s founding document (see the sidebar, 
which reproduces the important second paragraph of the Declaration.) 


We Hold These Truths to Be Seif-Evident 
Perhaps the best-known and most important words ever written or 
spoken by an American are those that begin the second paragraph 
of the Declaration of Independence: “We hold these truths to be 
self-evident, that all men are created equal, that they are endowed 
by their Creator with certain inalienable Rights, that among these 
are Life, Liberty, and the Pursuit of Happiness.” What does it mean 
to call truths “self-evident”? The dictionary tells us that self-evident 
means “evident without proof or reasoning.”* In the words of Al- 
exander Hamilton, a self-evident truth is one that “carries its own 
evidence along with it, and may be obscured, but cannot be made 
plainer by argument or reasoning.” For the American founders, the 
fundamental truths articulated by the Declaration were the essential 
starting point in political reasoning. 

Three-fourths of a century later, Abraham Lincoln compared 
the statements of the Declaration to geometry. Although you could 
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teach “any sane child that the simpler propositions of Euclid are true,” 
you “would fail, utterly, with one who should deny the definitions 
and axioms.’ “The principles of Jefferson,” Lincoln held, “are the def- 


Thomas Paine's 
Common Sense was published in Philadelphia in January 1776. 
It was an immediate hit, eventually selling half a million copies. 


initions and axioms of free society.’** The authors of the Declaration 


knew that although most Americans 
accepted the truths of the Declaration, 


Decades later, some argued that 
because most blacks in the new na- 
tion were held in slavery and because 
women and poor men could not vote 
in the new states, the founders must 


most people elsewhere probably did eo 
not. But, as we shall see, they hoped that 
enlightenment on these essential politi- ie: 
cal principles would spread widely. a 
isk 
That All Men Are Created Equal : a 
The first and most fundamental truth is al 
“that all men are created equal.” To say 
that this is a self-evident truth is to — ie 
say that equality is a fundamental charac- i 
teristic of what it means to be a man. This ee 
raises two important questions: what did 
the authors mean by “all men,” and what _ Z 
did they mean by “created equal”? ie 


The Second Paragraph of the Declaration of Independence 


We hold these truths to be self-evident, that all men are created equal, that they are endowed 
by their Creator with certain inalienable Rights, that among these are Life, Liberty and the 
pursuit of Happiness. —That to secure these rights, Governments are instituted among Men, 
deriving their just powers from the consent of the governed, —That whenever any Form of 
Government becomes destructive of these ends, it is the Right of the People to alter or to 
abolish it, and to institute new Government, laying its foundation on such principles and 
organizing its powers in such form, as to them shall seem most likely to effect their Safety 
and Happiness. Prudence, indeed, will dictate that Governments long established should not 
be changed for light and transient causes; and accordingly all experience hath shewn, that 
mankind are more disposed to suffer, while evils are sufferable, than to right themselves by 
abolishing the forms to which they are accustomed. But when a long train of abuses and 
usurpations, pursuing invariably the same Object evinces a design to reduce them under 
absolute Despotism, it is their right, it is their duty, to throw off such Government, and to 
provide new Guards for their future security. Such has been the patient sufferance of these 
Colonies: and such is now the necessity which constrains them to alter their former Systems 
of Government. The history of the present King of Great Britain is a history of repeated 
injuries and usurpations, all having in direct object the establishment of an absolute Tyranny 
over these States. To prove this, let Facts be submitted to a candid world. 
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In 1819, John Trumbull 


have understood the principles of the Declaration 
to apply only to whites, or only to white men, or 
perhaps only to white men who owned property. 
Yet, the founders themselves said no such thing, and 
when they discussed rights, they commonly used 
language that referred to all human beings, such as 
“rights of mankind,” “rights of humanity,” “rights 
of human nature,” “human rights,” and “rights of 
nature.” As Hamilton wrote in 1775, “Natural lib- 
erty is a gift of the beneficent Creator to the whole 
human race.” 

When the Declaration was written, it was quite 
common to use the word man or men for human 
beings generally; and there is no evidence in the 
document itself that females or nonwhite races 
were excluded. For example, the Declaration uses 
the word men twice but the word people eight times, 
once in the phrase “the rights of the people.” Men 


and people seem to be used synonymously to refer 
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completed this 12' x 18' oil-on-canvas painting of the presentation of the draft to human beings generally. We sometimes forget 


of the Declaration of Independence to the Second Continental Congress. The five- 
member drafting committee faces John Hancock, the president of the Congress. 
Jefferson is the tall redhead, and John Adams is the third to his left. The painting 
has hung in the Rotunda of the Capito! Building in Washington, DC, since 1826. 
The event depicted is often mistaken for the signing of the Declaration. 


Natural rights—rights to which all people 
are entitled by their very nature as human 
beings, such as those cited in the Declaration 
of Independence: "Life, Liberty, and the 
Pursuit of Happiness.” 


just how common it used to be to use the words 
man and men in this way. As recently as the 1960s, 
the U.S. Supreme Court used the phrases “one man, 
one vote” and “one person, one vote” interchange- 
ably. Man in the phrase “one man, one vote” meant 
simply “person” or “human being.” 

It is important to distinguish between asserting a right and claiming that ev- 
eryone is actually enjoying it. As Lincoln explained in an important speech in 1857, 
the authors of the Declaration “did not mean to assert the obvious untruth, that all 
were then actually enjoying that equality, nor yet, that they were about to confer 
it immediately upon them.... They meant simply to declare the right, so that the 
enforcement of it might follow as fast as circumstances should permit.” 

On the second point—the meaning of “created equal”—the Declaration itself 
is clear: all are equal in that “they are endowed by their Creator with certain inalien- 
able Rights.” All have an equal claim to these rights; no one by birth, talent, or wealth 
has a greater claim to these rights than does any other. 

What does it mean, then, to call these rights “inalienable”? (Inalienable was 
changed to unalienable in the printed version of the Declaration.) To alienate is to 
transfer or withdraw. “Inalienable Rights” are those that government cannot take 
away and that the people themselves cannot give away. The adjective inalienable, 
however, does not mean that the rights are absolute or cannot be legitimately regu- 
lated by the state, as we discuss later. 


Life, Liberty, and the Pursuit of Happiness 
What, then, are these inalienable rights? According to the Declaration, “among these 
are Life, Liberty, and the Pursuit of Happiness.” Because all persons are entitled to 
these by their very nature as human beings, we call these natural rights. Almost a 
century before the American founding, the influential English philosopher John 
Locke (1632-1704) had written in his Second Treatise of Government that the pur- 
pose of government was to secure “the Lives, Liberties, and Estates of the People: 
Locke held that the right to rule derived from popular consent and that the very 
purpose of government was to secure the people’s rights. His writings on govern- 
ment were so highly regarded in the American colonies that Jefferson prominently 
displayed his portrait at his home, Monticello, and called him one “of the three 
greatest men the world had ever produced.” 

Many of the new states wrote their own declarations of rights and used lan- 
guage similar to that in the Declaration of Independence. The Virginia Declaration 
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of Rights, adopted in June of 1776, asserted that “all men are by nature equally free 
and independent and have certain inherent rights,...namely, the enjoyment of life 
and liberty, with the means of acquiring and possessing property, and pursuing and 
obtaining happiness and safety.” The Massachusetts Constitution of 1780 identified 
“the right of enjoying and defending their lives and liberties; that of acquiring, pos- 
sessing, and protecting property; in fine, that of seeking and obtaining their safety 
and happiness.” Other states employed comparable language. 

Unlike Locke’s Second Treatise and the state declarations of rights, the Dec- 
laration of Independence does not specifically mention the right to acquire or 
possess property. Nonetheless, it was widely believed by early Americans that 
one of man’s most important liberties was the right to gain and hold property. 
And few would have disputed the idea in the Massachusetts Constitution that 


“acquiring, possessing, and protecting property” may be necessary for “safety 
and happiness.” 


To Secure These Rights, Governments Are Instituted among Men 

This passage is the first mention of government in the Declaration. Men possess 
rights by their very nature, but these rights are not secure without government. 
Why not? Although the Declaration does not expressly say, we know that the lead- 
ing thinkers in the colonies were influenced by the doctrine of a state of nature 
that preceded civil society, formulated initially by the English philosopher Thomas 
Hobbes (1588-1679) and later elaborated by Locke. 

In the state of nature, there is no common authority to settle disputes and 
thus no one to protect the weaker from the stronger. In such a state, Hobbes fa- 
mously wrote, the life of man is “solitary, poore, nasty, brutish, and short.’*? And 
according to Locke, “To avoid this State of War...is one great reason of Mens put- 
ting themselves into Society, and quitting the State of Nature.” Thus, the Dec- 
laration of Independence, written to justify a revolution against a government 
that was undermining rights, affirms that government itself is necessary to secure 
rights. 


Deriving Their Just Powers from the Consent of the Governed 

Just powers depend on the consent of the governed because no one has the right 
to govern another without that person’s consent. But what form must or should 
consent take? The Declaration does not say. At the time of the founding, political 
thinkers often distinguished between active consent and tacit consent. Active con- 
sent occurs when the people show their acceptance of government by participating 
in the political system by voting, running for office, and in other ways. Tacit con- 
sent, on the other hand, might include the people agreeing to vest executive powers 
in a king for whom they could not vote, as most British citizens probably did at the 
time of the American Revolution. The British king was, nonetheless, limited by 
the various legal rights secured to British citizens and by the need to get Parlia- 
ment’s approval to raise revenues and to pass new laws. We call this type of govern- 
ment a constitutional monarchy. 

Although Thomas Paine had opposed all hereditary government as illegitimate 
and dangerous, the Declaration does not go this far. It was not George HD’s status 
as king that justified revolution, but rather his behavior as king: the “long train of 
abuses and usurpations” for which he was responsible. The Declaration’s lengthy 
indictment against the king (about one-half of the document) makes it clear that if 
a monarch is to wield power, he must be constrained by (1) a legislative branch that 
controls taxes, (2) an independent judiciary, (3) civilian control of the military, and 
(4) respect for the rights of the citizens. 


It Is the Right of the People to Alter or Abolish It . 
Because the very purpose of government is to secure the rights to life, liberty, and 
the pursuit of happiness, it is legitimate to “alter” or “abolish” government if it 
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ESTE 
Consent of the governed—the principle 
that no one has the right to govern another 
without that other person's consent. 


Active consent—the consent to government 
that people demonstrate in democracies 

by participating in the political system, 
especially by voting. 


Tacit consent—the consent that people 
may give to government even if they do not 
actively participate. 


Constitutional monarchy—rule by a 
monarch, such as a king, who is restrained by 
a constitution that defines his powers. 


State of nature—the doctrine developed 
particularly by English philosophers Thomas 
Hobbes and John Locke that refers to a state 
of society that preceded civil society. In a 
state of nature there is no common authority 
to settle disputes and thus no one to protect 
the weaker from the stronger. 
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Prudence—as used in the Declaration of 
Independence, refers to wisdom about 
practical affairs. It is the virtue associated 
with having good judgment and making 


sound decisions in government and politics. 
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“becomes destructive of these ends.” The people may then establish new govern- 
ment that will better promote their “safety and happiness.” In a mere 110 words, 
the authors of the Declaration laid the philosophical foundations for their revolu- 
tion. (Interestingly, the words revolt and revolution do not appear in the Declara- 
tion.) But before the Declaration presents the evidence that the king’s actions 
justify revolution, it adds some qualifying language. 


Prudence, indeed, Will Dictate 

Prudence dictates “that Governments long established should not be changed for 
light and transient causes.” What is “prudence,” and why does it so dictate? Although 
to the modern ear prudence implies merely caution or circumspection, its older 
meaning, going back to ancient Greece, is broader: practical wisdom. 

The ancient philosophers distinguished between practical wisdom—which 
is wisdom about such practical matters as government, politics, and ethics—and 
theoretical wisdom—which is deep knowledge about such subjects as metaphys- 
ics, physics, and mathematics. Practical wisdom, or prudence, is the key virtue of 


The Solemn Oath of the Signers of the Declaration of Independen 


On July 2, 1776, the delegates to the Second Continental Congress voted that "these 
Colonies are, and of right, ought to be, Free and Independent States." (Technically, the 
States is two days older than most people realize.) The delegates then turned to the 
the Declaration of Independence—presented by a five-man committee (see photo. on pag 
and written principally by Thomas Jefferson—that defended the decision to break from B 
rule. They approved a revised version on July 4 and ordered that copies be made and distrit U 
throughout the states (see photo on page 17). This first printed version, of which 25. copies 
still known to exist, included only the names of John Hancock, a delegate from Massac 
who was the president of the Congress, and Charles Thomson, the Congress's secretary, 
weeks later, the Congress ordered the preparation of an engrossed copy (handwritten on pa 
ment) for the delegates to sign. Most signed on August 2, but some signed later. (This docur Mer 
is now on display at the National Archives in Washington, DC). In January 1777, the C Cong es 

ordered another printing for a wider distribution. This copy had the list of all the signers. aa 


visible traitors in tie eyes of the British government and putting themselvest in Hence a : 
jeopardy if the revolution failed. In signing, they committed themselves to the ocgne pledge 
that concluded the Declaration: oa. pe 


And for the support of this Declaration, with a firm reliance on the protection of ; 
divine Providence, we mutually pledge to each other our Lives, our Fortunes and our 
sacred Honor. eae 
eck 
Notice that the delegates did not say they would support the Declaration as long Sit 
was in their interest to do so. They pledged to sacrifice their lives and fortunes, if necessary, for ite 
the cause of independence and the principles that justified it. Some things, they believed, | ete 
worth dying for. In politics, as in life more generally, people sometimes act out of ‘principle and = 
moral commitment, rather than mere self-interest. Had the signers of the Declaration believe 
in nothing but self-interest, perhaps they would have written a different conclusion to t > the es 
document: "And as long as each of us believes that he will end up better off tie aS 
lective effort, we will work together for independence." bi 
If self-interest alone governed men and women, no one would pledge anything toany i 
one else, let alone on his or her “sacred Honor." Everyone would just decide day by day w lat 
course of action maximized his or her interests. Moral commitments would dissolve amid 
self-interested calculations. An economist once cautioned against reducing all of ‘politics t ee 
self-interest: "No theory of social behavior is complete unless it allows for the passion of the 
mob, the Zeal of the martyr, the loyalty of the palace guard, the insatiability of the egoman 


For that reason, the really serious problems of society will never be explained or | 
the economics of politics."*° 
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the statesman. Although we care little whether our political 
leaders are experts in metaphysics, science, or math, we very 
much value their ability to make sound practical judgments. 
George Washington’s contemporaries, for example, recog- 
nized that though he had little formal education and was not 
particularly well read, he was a man of great wisdom about 
practical affairs: “no judgment was ever sounder, Jefferson 
wrote."° Why, then, does wisdom about practical matters 
weigh against revolting for “light and transient causes”? 

The founders knew that revolutions are serious matters 
that lead to misery and death. They often fail and can result in 
political repression worse than what caused them. Frequent 
revolutions could lead to anarchy, throwing people back into 
the warlike “state of nature” that led to the creation of gov- 
ernment in the first place. It follows that if the government's 
abuses are “light”—not a serious deprivation of rights—and 
“transient”—not likely to last long—then the wise course of 
action is to endure the hardship until it passes or work to ad- 
dress it in other less radical ways. Indeed, as the Declaration 
notes, this is how people tend to react in such situations. But 
when they face “a long train of abuses and usurpations” di- 
rected toward the establishment of an “absolute despotism,” 
then they have the “right” and even the “duty” to revolt. 


Declaration of Independence, Philadelphia: John Dunlap, July 4, 1776. Broadside. Rare Book and Special Collections Division, 


Library of Congress [36.01.00] 


Universal Principles This is the first 
In 1859, Abraham Lincoln honored Thomas Jefferson for 
having had “the coolness, forecast, and capacity to introduce 
into a merely revolutionary document, an abstract truth, applicable to all men and 
all times.” The Declaration does not just defend the revolution of 1776; it sets forth 
a standard of justice against which we can judge any government. As Lincoln put it: 


They meant to set up a standard maxim for free society, which should be 
familiar to all, and revered by all; constantly looked to, constantly labored 
for, and even though never perfectly attained, constantly approximated, and 
thereby constantly spreading and deepening its influence, and augmenting 
the happiness and value of life to all people of all colors everywhere.” 


Thus, in the view of the American founders, the fundamental principles do not 
change over time, are not merely subjective values, and do not vary from one culture 
to another. This understanding is quite different from the common modern con- 
cepts of moral relativism and cultural relativism, which hold that moral standards 
are, respectively, either purely subjective—up to each individual to decide—or are 
purely derivative from the values of a particular culture. 

Through their principles, the founders established a direction and goal for 
American politics. In many ways, American history can be seen as a record of ex- 

tending the promises of the Declaration to ever larger groups of Americans (see 
especially Chapters 6 and 7). It is the belief in the universality of the principles of 
the Declaration that explains their influence beyond the confines of the conflict that 
split the American colonies from Britain in the 1770s. 

In the 1850s, for example, a new political party formed, called the Republican 
Party, that opposed the extension of slavery into the federal territories by calling for 
a return to “the principles of Washington and Jefferson.” At its party convention in 
1856, it resolved “[t]hat the maintenance of the principles promulgated in the Dec- 
laration of Independence, and embodied in the Federal Constitution are essential 
to the preservation of our Republican institutions.” Furthermore, “we hold it to be a 
self-evident truth, that all men are endowed with the inalienable right to life, liberty, 
and the pursuit of happiness, and that the primary object and ulterior design of our 


printed version of the Declaration of Independence, as it was 
distributed to the states by the Second Continental Congress. 
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Moral relativism—the notion that moral 
standards are purely subjective: up to each 
individual to decide. (See also Cultural 
relativism.) 


Cultural relativism—the notion that moral 
standards are purely derivative from the 
values of a particular culture or society: no 
society's standards can be said to be “better 
or "worse" than those of another. (See also 
Moral relativism.) 
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Civil rights—the rights that are accorded to 
citizens in a particular political community 
and that are regulated by the state, such 

as the right to sue in court, to defend 

one's person and property, to drive an 
automobile, etc. 


Federal Government were to secure these rights to all persons under its exclusive 
jurisdiction.”” As Lincoln put it two years before, “If the negro is a man, why then 
my ancient faith teaches me that ‘all men are created equal’; and that there can be 
no moral right in connection with one man’s making a slave of another.’ Lincoln 
understood the Civil War to be at bottom a conflict over the meaning and appli- 
cation of the principles of the Declaration. The Thirteenth Amendment of 1865, 
which abolished slavery, was a vindication of those principles. 

A century later, the civil rights struggles of the 1950s and 1960s again focused 
attention on the meaning and application of the principles of the Declaration. As 
Martin Luther King Jr. told an audience of over 200,000 at the Lincoln Memorial in 
Washington, DC, on August 28, 1963 (with millions more following the event on 
radio or television): 


When the architects of our republic wrote the magnificent words of the 
Constitution and the Declaration of Independence, they were signing a 
promissory note to which every American was to fall heir. This note was 
a promise that all men, yes, black men as well as white men, would be guar- 
anteed the inalienable rights of life, liberty and the pursuit of happiness. 


King called for the nation to “rise up and live out the true meaning of its creed—we 
hold these truths to be self-evident that all men are created equal.”*! 

In King’s view, the words of the Declaration of Independence, written to justify 
the overthrow of a tyrannical king, also justified the overthrow within the United 
States of racial oppression and state-imposed segregation nearly two centuries later. 
King understood “all men” in the Declaration to encompass all races, and he ac- 
cepted the universality of the principles of human equality and human rights. The 
success of the civil rights movement in ending legally enforced segregation and in 
attaining for black Americans the right to vote is testimony to the persuasiveness of 
King’s appeal to “the true meaning” of the American creed. (For more on the civil 
rights movement, see Chapter 7.) | 

The founders expected the principles of the Declaration to influence politics 
well beyond the confines of the United States. In his last letter, written just 10 days 
before his death on July 4, 1826, the 50th anniversary of the Declaration of Inde- 
pendence, Jefferson described the Declaration as “an instrument pregnant with our 
own, and the fate of the world.” He hoped it would be to all a “signal of arousing 
men to burst the chains [of oppression] ...and to assume the blessings and security 
of self-government.” “All eyes are opened, or opening,” he wrote, “to the rights of 
man.” Jefferson would not have been surprised that pro-democracy demonstra- 
tors in Eastern Europe in 1989-1991 quoted the words of the Declaration in their 
struggle to end Communist rule. Nor would he have been surprised how in March 
2004 a leading Iraqi political figure defended his nation’s new interim constitution 
against the charge that the rights it secured were distinctively Western: “These rights 
are not the exclusive property of the West, but are universal values. They should be 
followed in every time and place.”»? 


Different Levels of Rights 


To understand this spreading of rights, we should recognize that the founders dis- 
tinguished between different levels, or kinds, of rights. Natural rights, as we have 
seen, are the fundamental rights to life, liberty, and the pursuit of happiness with 
which all men “are endowed by their Creator.” But what happens to natural rights 
in civil society? Every person, for example, has a natural right to defend him- or 
herself from imminent danger. Yet in civil society, governments regulate this right 
through law, thereby translating the natural right to self-defense into a civil right. 
If citizens of the United States want to know when they can legally use deadly force 
against a robber or burglar who breaks into their home but does not immediately 
threaten their safety, they had better know the state law where they live because in 
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most states, but not all, lethal force cannot be used against a home invader unless 
the occupant is in imminent danger. 
Also, one could argue that the natural right to liberty includes the right to 


travel and that any government that prohibits its citizens from traveling within 
the country is violating a natural right. 


Yet even the freest governments regu- 
late travel in some ways. Speed limits, 
traffic lights, the rules of the road, and 
licensing requirements to use auto- 
mobiles all regulate travel. We do not 
think of these restrictions as violat- 
ing the natural right to travel because 
their very purpose is to promote safe 
travel. Thus, the use of an automobile 
is a civil right legitimately regulated 
by the state. In this respect, civil rights 
are a kind of practical approximation 
of natural rights. 

So even though natural rights are 
“inalienable’—they cannot be taken 
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Thomas Jefferson and Abraham 
Lincoln No two Americans were more 
important for articulating and preserving 
the principles of American freedom and 
democracy than Thomas Jefferson and 
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Abraham Lincoln. Jefferson, a Virginian, was 

just 33 years old when the Second Continental 
Congress appointed him to a committee in June 1776 
to draft a statement formally declaring the reasons 
for American independence. Despite including such 
notables as John Adams of Massachusetts and 
Benjamin Franklin of Pennsylvania, the committee 
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Thomas Jefferson Portrait (1791) By Charles Wilson Peale Oil 
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away by government—they may be 
regulated in the interests of social or- 
der and to promote the effective en- 


turned to Jefferson, already well known for his 
elegant pen, to draft the document. Although the 
committee and the full Congress made changes 
to Jefferson's draft, the classic statement of the 


joyment of the right itself. But note 
that the underlying source of the right 
is not government. According to the 
Declaration, human beings are born 
with rights, and government’s job is 
to secure them. People have a right to 
defend themselves and to travel (and 
many other rights) not because gov- 
ernment grants them permission to 
defend themselves and travel, but be- 
cause they have a natural right to their 
life and liberty. 

Yet another category of rights, as 
understood by the founders, is politi- 
cal rights. These are the rights to influ- 
ence governmental decisions by voting 
for representatives and holding office. 
One can be a citizen without enjoy- 
ing political rights. Americans who are 
convicted felons, for example, are citizens but in many states today do not have the 
right to vote. Minors are also citizens who do not vote. At the time of the founding, 
women and the poorest Americans were citizens who enjoyed many of the rights of 
citizenship—such as the protections detailed in the Bill of Rights—but they could 
not vote. 

Poor men, but not women, gained the vote during the founding era. By the 
1790s, several states had abolished property qualifications for voting altogether 
and in most states at least 90% of the free white males could vote. And by the 
1820s, property qualifications for voting were abolished in nearly all the states.” 
We recount the much longer struggle for full political equality for women in 
Chapter 7. 

We have reviewed the nation’s founding principles, but what is the status of free- 
dom and democracy in the modern world? In the next section, we expand the focus to 
examine the growth of democratic institutions, the conditions that promote freedom 
in democratic governments, and the forces that threaten freedom and democracy. 


Jefferson said half a century later, were “an 
expression of the American mind." 


applicable to all men and all times." 


American creed in the second paragraph—"We hold 
these truths to be self-evident... ."—is almost word 
for word what Jefferson wrote. These principles, 


By the 1850s, however, a growing number of pro-slavery Americans were 
assailing the principle of human equality as a “self-evident lie.” Blacks, they said, had 
no rights that the white man was required to respect. Abraham Lincoln, a one-time 
Whig congressman from Illinois, insisted that those who advocated spreading slavery 
to the federal territories mocked the principles of the Declaration by exalting self- 
interest over justice: "now, to aid in making the bondage of the negro universal and 
eternal, [the Declaration of Independence] is assailed, and sneered at, and construed, 
and hawked at, and torn, till, if its framers could rise from their graves, they could 
not at all recognize it." Lincoln and the newly formed Republican Party succeeded 
in restoring the principles of the Declaration to the center of national discourse. “All 
honor to Jefferson," Lincoln wrote, for placing in the Declaration “an abstract truth, 


Political rights—the rights to influence 
governmental decisions in a democracy by 
voting for representatives and holding office. 
One can be a citizen (such as a convicted felon 
or a minor) without enjoying political rights. 
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MM ( DEMOCRACY AND FREEDOM IN 


Liberal democracy—a democracy that works 
to secure the rights of its citizens and thus to 
promote their liberty, or freedoms. 


Cold War—the period between the end 

of World War II (1945) and the collapse 

of Communism in Eastern Europe and the 
Soviet Union (1989-1991) when world 
politics was dominated by the clash between 
liberal democracies, led by the United States, 
and Communist nations, led by the Soviet 
Union. 


Communism—an ideology and form of 
government in which the state takes 
ownership of “the means of production" 
(industry and agriculture); outlaws political 
parties other than the Communist Party; 
suppresses religious worship to various 
degrees; and prohibits public opposition to 
the regime. 


THE MODERN WORLD 


Major Issues 
@ What are the essential characteristics of liberal democracies? 
® What is the status of freedom and democracy in the modern world? 


When democracies work to secure the rights of their citizens, and thus to promote 
their freedoms, we call them liberal democracies. Democracy, as we have said, refers to 
the means or mechanisms of government by which the people rule themselves. Liberal 
refers to the end of government: liberty or freedom. Although the citizens of liberal 
democracies often disagree about exactly what liberties government should promote, 
there is, as we shall see, widespread agreement on many of the essential elements. 

There is no guarantee that democracies will promote freedom as their principal 
goal. In this sense, democracies need not be liberal democracies. Indeed, many of 
the earliest settlements in New England, founded by Puritans, were democracies 
that sought to promote a certain brand of Christianity and strict personal morality. 
Nathaniel Hawthorne’s widely read novel, The Scarlet Letter, presents a vivid por- 
trait of Puritan Boston in the mid-seventeenth century where the people embraced 
laws that sharply restricted personal freedom in the name of religion and morality. 
In fact, the modern adjective puritanical refers to attitudes or acts that unnecessarily 
restrict freedom in order to promote a rigid morality. 

In addition, majorities may use their power to oppress minorities and violate their 
rights. One racial, ethnic, or language group might suppress the rights of another. One 
large region of a country might extract disproportionate benefits from government 
at the expense of a smaller one. The majority poor might confiscate the property of a 
wealthy few. One of the major problems that democracies face is how to get the major- 
ity who rule to promote the rights and interests of all. As we shall see in the next chap- 
ter, it was a key issue that faced the framers of the U.S. Constitution in 1787. It is also 
a major issue in the world today as more nations embrace democratic institutions and 
procedures. A different kind of problem is getting the relative few who wield the formal 
power in democratic nations to govern in the interests of the broader community. 


The Growth of Democratic Institutions 


The end of the Cold War in the late 1980s and early 1990s dramatically accelerated the 
growth of democratic institutions throughout the world. For nearly half a century, be- 
ginning after World War II ended in 1945, world politics was dominated by the clash 
between liberal democracies, led by the United States, and Communist nations, led 
by the Soviet Union. During this period, Communism was the governing philosophy 
in the Soviet Union, the states of Eastern Europe, mainland China (since 1949), and 
a few other smaller countries. Modern Communism owes its origins to the writings 
and activities of Karl Marx (1818-1883). His hugely influential Communist Manifesto 
of 1848, coauthored with Friedrich Engels, concluded by urging the world’s workers 
to “forcibl[y] overthrow...all existing social conditions. Let the ruling classes tremble 
at a Communistic revolution. The proletarians have nothing to lose but their chains. 
They have a world to win. Working Men of All Countries, Unite!”®° 

Beginning with the Soviet Union in 1917, Communist states took ownership 
of “the means of production” (industry and agriculture); outlawed political parties 
other than the Communist Party; suppressed, to varying degrees, religious worship; 
and prohibited public opposition to the regime—all in the name of the “dictator- 
ship of the proletariat.” As the leader of Vietnam’s Communist Party said in 1999, 
starkly clarifying the difference between Communism and liberal democracy, “Our 
people won't allow any political power-sharing with any other forces. Any ideas to 
promote ‘absolute democracy, to put human rights above sovereignty, or support 
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multi-party or political pluralism, are lies and cheating.”*”’ In such regimes, a relative 
eet ae nee heavily influenced by Communist ideology, conduct the 

government. Opposing views—“political pluralism”—are 
not welcome and are typically outlawed. 

Communism lost its hold in much of the world in the late 1980s. In a few short 
years, the Berlin Wall that divided Communist East Berlin from democratic West Ber- 
lin was torn down (1989), Germany reunified as formerly Communist East Germany 
was incorporated into democratic West Germany (1990), the Soviet Union dissolved 
into 15 separate nations (1991), and Communists were driven from power in the coun- 
tries of Eastern Europe and the former Soviet Union. To varying degrees these nations 
adopted the institutions and practices of liberal democracy. Despite this upheaval, 
Communism remains in control of the People’s Republic of China (with one-fifth of 
the world’s people) and such small nations as Cuba, Vietnam, and North Korea. 

Besides genuine democracies and Communist nations, other forms of govern- 
ment in the modern world include rule by powerful individuals—such as civilian 
dictators, military strongmen, and monarchs—and by religious leaders. Some coun- 
tries have no representative institutions at all, such as Saudi Arabia (a monarchy) 
and Burma (a military dictatorship) (see the International Perspectives box on Aung 
San Suu Kyi). In others, elected bodies are little more than puppets of powerful indi- 
viduals or, as in Iran, are subordinate to religious leaders who wield the real power. 
Countries without effective representative institutions are those in which rights and 
liberties are most in jeopardy. In these countries political deliberation is concen- 
trated in a small number of elites, divorced from public opinion and public desires. 


~~ on ne 


oe International Perspectives | 


Aung San Suu Kyi Challenges Repression in Burma 


Freedom House describes the government of Burma, a country of 48 million located in South- 
east Asia, as “one of the world's most repressive regimes." The military controls the government 
and “rules by decree; controls all executive, legislative, and judicial powers; suppresses nearly 
all basic rights; and commits human rights abuses with impunity." Specifically, the government 


© owns or controls all newspapers and broadcast media; 
e censors the Internet; 
e imprisons Buddhist monks and others for pro-democracy and human rights efforts; 


e severely restricts academic freedom; 


AP Photo/Joachim Ladefoged / VII 


¢ prohibits outdoor gatherings of more than five people without prior authorization; 
e forcibly breaks up peaceful demonstrations; 

¢ prohibits independent trade unions; 

e allows administrative detention without charges or trial for up to five years; 

e arbitrarily searches homes, intercepts mail, and monitors phone conversations; and 


e prohibits the possession of unregistered electronic devices, such as telephones, fax 
machines, and computers. 


One Burmese woman has devoted her life to end this repression and bring freedom and 
democracy to her people: Aung San Suu Kyi, who in 1991 won the Nobel Peace Prize for her 
heroic efforts. 

Suu Kyi first gained fame in 1988 when massive pro-democracy demonstrations broke 
out throughout Burma. She was on a visit to Burma from England, where she had been liv- 
ing with her husband and two sons. After the military brutally suppressed demonstrations, 
killing thousands, she took up the mantle of leading the pro-democracy forces. Publicly 
committing herself to her father's legacy (he had been a prominent Burmese general who 
helped negotiate the country’s independence from Britain in 1947 and was assassinated 
shortly thereafter), she told a crowd of 500,000 that she “could not, as my father's daughter, 
remain indifferent to what is going on." 
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Al Qaeda—an international terrorist 
organization based on extremist Islamic 
beliefs and founded in the late 1980s by 
Osama Bin Laden. It was responsible for the 


attacks on the United States of September 11, 


2001. 
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Although the regime scheduled elections, it prohibited campaigns and public assemblies 
of more than four people. Suu Kyi ignored these restrictions and in April 1989 led a march that 
was blocked by a squad of soldiers: 


The soldiers were agitated and jumpy. They pointed their rifles at the campaigners, 
and the commanding officer seemed about to give the order to fire when Suu Kyi told 
her colleagues to step away from her. As they did, she walked past them, right toward 
the officer. Facing him, as placidly as if she were looking at a portrait, she held his 
gaze for a long minute. At the last moment, the officer ordered his soldiers to hold 
their fire, and she became Burma's national heroine. 


The regime placed Suu Kyi under house arrest. One year later her political party received 82% 
of the vote in parliamentary elections, which the rulers nullified. 

Repression continues to this day. In September 2007, the government violently sup- 
pressed pro-democracy demonstrations led by monks. Suu Kyi has suffered house arrest or 
other restrictions almost continuously since 1989. Whenever controls are relaxed, she resumes 
her human rights and pro-democracy efforts, leading to more harsh confinement. Currently, 
she "remains under house arrest and virtually incommunicado with her party and supporters.” 

In the speech awarding Suu Kyi the Nobel Peace Prize, which she was not able to ac- 
cept in person, the chairman of the Nobel Committee praised her as “the symbol of the revolt 
against violence and the struggle for a free society, not only in Burma, but also in the rest of 
Asia and in many other parts of the world."°° 


How many nations, then, promote freedom? Each year, an independent non- 
governmental organization called Freedom House publishes Freedom in the World, 
which analyzes the extent to which the world’s 193 nations secure and promote 
political rights (such as voting and organizing political parties) and civil liber- 
ties (such as freedom of speech and religious worship). For 2006, it found that 90 
nations (with 46% of the world’s population) were free, 58 nations (with 17% of 
the world’s population) were partly free, and 45 nations (with 37% of the world’s 
population) were not free. The long-term trends were strongly positive. From 1976 
to 2006, the number of free nations more than doubled from 42 to 90, and the 
number of nations not free dropped from 68 to 45. In just the 14-year period from 
1992 to 2006, the number of people living in free nations grew from 1.4 billion to 
3.0 billion, and the proportion of the world’s population living in free nations grew 
from 25% to 46%.” (See the Freedom House map on the next page.) 


Terrorism, Freedom, and Democracy 


Since the demise of the Cold War, a new threat to freedom and democracy has arisen: 
radical Islam and the terrorism that promotes it. Operating through al Qaeda and associ- 
ated groups and appealing to just a tiny fraction of believing Muslims around the world, it 
is responsible for thousands of deaths in the past decade, including the following attacks: 


* At the U.S. embassies in Kenya and Tanzania on August 7, 1998 (killing over 200 
and wounding over 4,000) 

* In the United States on September 11, 2001 (killing nearly 3,000) 

* On the Indonesian island of Bali on October 12, 2002 (killing 202 and wound- 
ing 209), and on October 1, 2005 (killing 20 and wounding 129) 

* On the railroads in Madrid, Spain, on March 11, 2004 (killing 191 and wound- 
ing 2,050) 

* In the London subway system on July 7, 2005 (killing 52 and wounding 700) 


Radicals and terrorists associated with al Qaeda publicly denounce democracy 
and freedom. One of these is a radical cleric in Indonesia who had served time in 
prison for his involvement in the bombing on Bali in 2002: “There is no democracy 
in Islam,” he insisted. “God’s law comes first. It is not up to the will of the people to 
decide what is right and how to live. Rather the will of the people...{must] be bent 
to suit the will of God. It is not democracy that we want, but Allah-cracy!”® 
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Freedom House: Map of Freedom, 2009 
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throughout the world. 


Source: Courtesy of www.freedomhouse.org 


Despite such views of a few, two of the world’s largest democracies have a 
majority Muslim population: Indonesia (with 235 million people—86% Muslim) 


and Turkey (with 71 million people—more than 99% 
Muslim). Radicals, such as the Indonesian cleric, ve- 
hemently oppose democratic institutions in such 
nations. Instead, they prefer regimes like the Taliban 
government in Afghanistan (1996-2001), which re- 
pressed and brutalized the Afghan people, especially 
women, and provided a safe haven to Osama bin 
Laden and his al-Qaeda organization. After the at- 
tacks of September 11, 2001, the United States and 
allies assisted local forces in overthrowing the regime. 

Although terrorist Islamic groups and their 
radical ideology pose the greatest threat in Muslim 
countries, they jeopardize public safety throughout 
the world. They also challenge liberal democracies to 
find ways to deal with the threat without undermin- 
ing the very liberties these countries seek to promote. 
We say more about this last point in Chapter 6. 


Public and Private Spheres 


Both Communism and radical Islam are totalitar- 
ian ideologies. Because they embrace other goals as 
more important, they reject freedom as the purpose 


Map of Freedom 


South Atlantic Ocean 


. Each year Freedom House publishes a detailed report and map showing the status of political rights and civil liberties 
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Totalitarian—a political system or ideology 
that places no limits on the reach of 
governmental power over the individual. 
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Amember of the "i ao a 
religious police under the Taliban in Afghanistan beats a woman in the capital 


of Kabul in August 2001 for removing her burqa in public. American led forces 
toppled the regime a few months later. 
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Peete ate ey of government, and they reject any limits on the power of government to regulate the 
private lives of citizens. In liberal democracies, by contrast, the people largely control 
how they live. For the most part, government does not tell them where to live, whether 
or where they can travel, what occupation to pursue, with whom they can associate, 
what types of entertainment to enjoy, or whether and how to worship God. Nor does 
government, if true to its purposes, prohibit the mere expression of political views or 
subject citizens to arbitrary arrest and punishment. 

Many in liberal democracies take these freedoms for granted, especially if they 
have not lived under repressive regimes. Yet, when government does not reach deeply 
into the private lives of citizens, that is itself the result of a political decision: a decision 
that government should have certain limited ends and that private citizens should de- 
cide for themselves what kind of life they will lead. In this respect, liberal democracies, 
unlike many of the alternatives, distinguish between the private and public spheres: the 
individual, not the state, is ultimately sovereign over much personal behavior. 

Those who live in liberal democracies often disagree about where to draw the line 
between the public and the private. Views change over time (most Americans once 
thought that the government should prohibit the consumption of alcoholic beverages) 
and can differ from one country to another (broadcast television is racier in Europe than 
in the United States). Nonetheless, within liberal democracies most agree that there is a 
point beyond which government should not go in regulating personal behavior. 


Rule of law—the principle that rulers should 
govern through law and not arbitrarily, that 
all persons should be treated equally before 
the law, and that individual rights are the 
foundation of the law and not the creation 
of the law. 


The Rule of Law 


To be secure in their rights, individuals must be protected from arbitrary 
power. As the Massachusetts Constitution of 1780 famously put it after defin- 
ing the principle of separation of powers: “to the end it may be a government 
of laws and not of men.”*! Laws should be formally and publicly enacted by 
a proper legislative body, enforced by an accountable executive, and adjudi- 
cated in individual cases by independent courts. In such a system, the people 
need not fear the arbitrary will of the wielders of political power. 

The rule of law is a necessary, but not sufficient, condition for se- 
curing rights. Liberal democracies themselves may have unjust laws; and 
tyrannies often use harsh laws to oppress the people and stifle dissent. 
Nonetheless, without the rule of law, rights cannot be secure, for they will 
be sacrificed to the whims of leaders; to arbitrary distinctions based on 
class, race, or ethnicity; and to the attitude that government itself is the 
source of rights. In the United States, the fundamental law is the Constitu- 
tion of 1787 and its 27 amendments, the topic of the next chapter. 


Why Not Freedom? 


Given the widespread desire of men and women to be free, why do gov- 
ernments ever fail or refuse to promote freedom? One reason, as we have 
seen, is that some rulers and governing ideologies value other ends as more 
important. Communist nations sacrificed economic freedoms to the “dicta- 
torship of the proletariat” and the creation of a “new man” who would place 
the public good over self-interest. Other regimes restrict personal behav- 
ior to promote religion or morality. And still others rank national security, 
public safety, or social order as more important than personal freedom. 
Another reason rulers suppress freedom is simply to stay in power. 
They know that their rule would be short-lived if the people could 


The rule of law is often : 
depicted by the statue of Lady Justice. The scales communicate and organize freely. So they suppress freedom and rule 
represent the balancing necessary to assess legal through fear. In the mid—eighteenth century, the Baron de Montesquieu 
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claims. The blindfold shows that “justice is blind,” 
not favoring some claimants over others. The sword 
represents the power of the state to enforce its 
judgments. Her right foot rests on a book of laws, next Just as there must be virtue in a republic and honor ina monarchy, 
to which is a defeated serpent. there must be FEAR in a despotic government..../F]ear must beat 


(1689-1755), a French political theorist, wrote that fear is the ruling 
principle of despotic governments: 
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down everyone's courage and extinguish even the slightest feeling of ambi- 
tion....[W]hen in a despotic government the prince ceases for a moment to 


raise his arm, when he cannot instantly destroy those in the highest places, 
all is lost.” 


If the fear is intense enough to stifle opposition, then the rulers can be secure in their 
power, at least from a popular uprising. But when the fear subsides, the people can 
sometimes act quickly to depose a tyrant, as the Romanian people did in 1989 when 
they overthrew the iron rule of longtime Communist leader Nicolae Ceausescu af- 
ter he had brutally suppressed demonstrations for human rights. 


Embracing New Goals 


Although the threat of terrorism, especially since the attacks of September 11, 
2001, reminds us that government’s job is to protect public safety and secure 
personal rights, the United States and other modern democracies embrace other 
goals as well. As we will see particularly in Chapters 17 and 18, American gov- 
ernment now extensively regulates commerce, seeks to foster a healthy economy, 
and works to promote the material well-being of Americans, both the poor and 
the nonpoor. This is the social welfare function of modern government, which 
results in what many call the social welfare state, or simply the welfare state. 
Few Americans today take issue with laws that mandate a minimum hourly 
wage; regulate workplace safety; ensure the quality of food and the safety and 
effectiveness of prescription drugs; provide income support and medical assis- 
tance to the elderly; assist students with the costs of attending college; and help 
the poor with temporary income assistance, housing aid, food stamps, and job 
training. 

Yet for most of American history, the national government did not act so di- 
rectly to foster the material well-being of Americans. That changed dramatically 
with President Franklin Roosevelt’s New Deal programs of the 1930s and President 
Lyndon Johnson’s Great Society programs of the 1960s. Some now wonder whether 
President Barack Obama’s ambitious domestic agenda will eventually rank along- 
side that of Roosevelt and Johnson. 

In pushing for a dramatic expansion of domestic programs, Roosevelt ar- 
gued that these were closely linked to the rights to life, liberty, and the pursuit 
of happiness. In the modern era, people could not truly be secure and happy 
without government programs to regulate the economy and assist with material 
needs. As Chapter 17 details, more than half of the federal budget is now devoted 
to income support (mostly for seniors) and medical coverage (mainly for the 
elderly and the poor). The growth of the welfare state raises important issues 
about the size of government, its effect on economic growth and prosperity, 
how government assesses and seeks to meet human needs, what role individual 
initiative and the private sector should play, and how revenues should be gen- 
erated to fund social programs. President Obama’s domestic policy initiatives 
refocused public attention on the purposes, size, and cost of American national 


government. 


CITIZENSHIP AND DELIBERATIVE DEMOCRACY 


We have said that democracy works best when the people embrace the du- 
ties of citizenship and when informed citizens and public officials deliberate 
to identify and promote the common good. The authors of the Constitution 
identified five key elements of the common good that a “more perfect Union” 
would help achieve: justice, domestic tranquility, the common defense, the 
general welfare, and the blessings of liberty. American government has not 
always achieved these goals. Yet, throughout American history informed and 


RS See ee 
Social welfare—the function of government 
to foster a healthy economy and to enhance 
the material well-being of citizens, both the 
poor and the nonpoor. 


Social welfare state—a society and 
government that makes it a high priority to 
promote the social welfare of the people (see 
social welfare). 


Welfare state—see Social weifare state. 
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energized citizens, inspired by the ideals of the founding, have worked to 


spread their influence. 


The founders were keenly aware that American democracy would not work well 
without an educated citizenry. In his “Farewell Address” of 1796 announcing his in- 
tention to retire from public life, President George Washington urged Americans to 
“promote, then, as an object of primary importance, institutions for the general dif- 
fusion of knowledge. In proportion as the structure of a government gives force to 
public opinion, it is essential that public opinion should be enlightened.” Similarly, 
Thomas Jefferson wrote that “the basis of our governments being the opinion of 
the people, the very first object should be to keep that right.” Years later, he helped 
found the University of Virginia to promote the knowledge necessary for good citi- 
zenship and sound leadership. Among its essential purposes: “To instruct the mass 
of our citizens in...their rights, interests and duties, as men and citizens.... [and] 
to expound the principles and structure of government, the laws which regulate 
the intercourse of nations, those formed municipally for our own government, and 


The New York Public Library/Art Resource, NY 


Thomas Jefferson : = 

considered the founding of the University of Virginia, here sketched in 1826, as one of his 
greatest accomplishments, even more important than serving as president of the United 
States. The university was to be the apex of a system of public education that would provide 
the knowledge needed by citizens and statesmen in the new American democracy. 


a sound spirit of legislation.” And as 
Jefferson’s friend and protégé, James 
Madison, famously wrote in 1822: “A 
popular Government, without popular 
information, or the means of acquir- 
ing it, is but a Prologue to a Farce or a 
Tragedy; or, perhaps both. Knowledge 
will forever govern ignorance: And a 
people who mean to be their own Gov- 
ernors, must arm themselves with the 
power which knowledge gives.”®° 

We agree with Washington, Jef- 
ferson, and Madison that citizens can- 
not truly govern themselves without 
civic knowledge. If a democracy is 
to work well, its citizens must know 
and act on their rights and duties and 
must responsibly exercise their politi- 
cal influence, especially in voting for 
candidates for public office. Here is a 
list of what we believe a conscientious 


American should know about government and politics in the United States to be 
an effective and responsible citizen. This list reflects much of what we try to convey 


in this text: 


* The principles of self-government and just rule that informed the creation of 
the American nation, decisively influenced its history, and continue to affect its 


government and politics 


* The rights that American government seeks to secure, including those speci- 
fied in the Declaration of Independence, the Constitution of 1787, the Bill of 


Rights, and later Amendments 


* The provisions, principles, and purposes of the U.S. Constitution, includ- 
ing limited government, federalism, separation of powers, and checks and 


balances 


* The nature and functioning of the major institutions of American national 
government—especially the Congress, presidency, and federal courts—and 
whether they effectively meet their broad constitutional responsibilities or dis- 


play serious deficiencies 


* The substance of domestic, economic, and national security policy and the 
issues at stake in debates over the course of national policy 

* The duties and responsibilities of American citizenship, such as respecting the 
rights of others, obeying the law, and exercising an informed vote 
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When the United States and other modern democracies adopted representative 
institutions, they had no real choice. Direct democracy of the ancient Greek va- Direct Democra cy in 
riety was simply not feasible for an entire country. Nations were too large and the | A 
transportation too primitive for the citizens to gather together to debate € Internet ge 
and vote. If citizens were to make their views felt, it would have to be through 
representatives. Now, however, nearly universal access to the Internet makes it : 
possible for the people to gather in cyberspace to express their views, as millions R 
now do. The Internet opens up opportunities for direct democracy that were not . 
even imagined when the United States was founded. 
Drawing on these new opportunities, fashion a plan for an “electronic de- 
mocracy” (or “teledemocracy”) through which the American people could vote 
on national laws directly. Pay particular attention to the need for sound informa- 
tion to guide public deliberations on policy options. Would an institution like 
the Congress still be necessary for some purposes, or could it be replaced by an 
“electronic town meeting”? Think through the practical aspects of your plan. 
How would the people access information; how would they formulate, propose, 
and debate policies; how would proposals be amended and refined; how and 
when would the people vote? 
Now compare your plan to current American government, where citizens 
select 435 representatives and 100 senators to meet in a bicameral (two-house) 
national legislature and where legislators devote (essentially) full-time to fash- 
ioning, debating, and enacting national laws, subject to review and possible veto 
by the president. (We will learn much more about the Congress in Chapter 13.) 
Make a detailed list of the strengths and weaknesses of these two alternatives: 
representative democracy and electronic direct democracy. In your view, would 
electronic democracy produce better results than representative democracy? In 
answering this question, be sure to think broadly about the purposes of Ameri- 


can government and politics. 


SUMMARY 


Although political scientists often view politics as a struggle over who gets what, 
when, and how, Americans believe in more than their own self-interests, and they 
often act on those beliefs. They believe in and often seek to promote a broader 
“public interest,” which includes principles of justice, the rights of others, and the 
good of the larger community. American democracy works best when the people 
embrace such civic virtues as self-restraint, self-reliance, civic knowledge, and civic 
participation and service, and when informed citizens and public officials deliber- 
ate to identify and promote the common good. We call this understanding delib- 
erative democracy. 

Democracy, which means rule by the people, originated about 2,500 years 
ago in the Greek city-states. Although these were direct democracies, all modern 
democracies are essentially representative democracies. The American founders be- 
lieved that representative democracy in a large nation would allow elected officials 
to “refine and enlarge the public views” and diminish the likelihood of majority fac- 
tions. In all genuine democracies, the people can form political parties to advance 
their goals, try to persuade their fellow citizens through a free press and media, and 
vote for candidates of their choice without fear or intimidation. 

The United States was founded on the principle that all human beings have 
rights to life, liberty, and the pursuit of happiness. The purpose of government is to 
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secure these rights, and government derives its just powers from the consent of the 
governed. The universal principles articulated in the Declaration of Independence 
set forth a standard of justice against which we can judge all governments. In many 
ways, American history can be seen as a record of extending the promises of the 
Declaration to ever larger groups of Americans. 

When democracies work to secure the rights of their citizens, and thus to pro- 
mote their freedoms, we call them liberal democracies. Although growing numbers 
of nations embrace the principles and practices of liberal democracy, a significant 
proportion of the world’s population lives under governments that do not promote 
freedom. Over the past century or so, modern democracies have increasingly em- 
braced goals beyond public safety and securing personal rights. They now devote 
substantial resources to promoting a healthy economy and enhancing the people’s 
material well-being. 

Successful democracy requires an educated citizenry. In particular, citizens 
must know and act on their rights and duties and must responsibly exercise their 
political influence, especially in voting for candidates for public office. 


KEY TERMS 


Active consent p. 15 

Al Qaeda p. 22 

Citizenship p. 3 

Civic duty p. 3 

Civic virtue p. 3 

Civil rights p. 18 

Cold War p. 20 

Common Sense p. 11 
Communism p. 20 

Consent of the governed p. 15 
Constitutional monarchy p. 15 
Cultural relativism p. 17 
Declaration of Independence p. 10 
Deliberation p. 3 


Deliberative democracy p. 3 
Democracy p. 6 

Direct democracy p. 6 
Duties of citizenship p. 5 
Elite theory p. 4 

Group theory p. 4 
Initiative p. 8 

Liberal democracy p. 20 
Logrolling p. 4 

Majority faction p. 7 
Moral relativism p. 17 
Natural rights p. 14 
Pluralist theory p. 4 
Political rights p. 19 


Popular sovereignty p. 9 
Progressive movement p. 9 
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Rational choice theory p. 4 
Referendum p. 9 
Representative democracy p. 6 
Republic p. 7 

Rule of law p. 24 

Social welfare p. 25 

Social welfare state p. 25 
State of nature p. 15 

Tacit consent p. 15 
Totalitarian p. 23 

Welfare state p. 25 
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OUTLINE 


Introduction 


The Lessons of the First Decade 
State Constitutions 
Articles of Confederation 
Weaknesses of the National Government 
Conflicts between the States 
Problems within the States 
Questions about Majority Rule 
The Road to Philadelphia 


The Constitutional Convention 
The Nationalists Set the Agenda: The Virginia Plan 
The Small States Counterattack: The New Jersey Plan 
Hamilton's Speech 
The Great Compromise 
Completing the Constitution 
International Perspectives: Parliamentary Democracy 
Pledges and Promises: Oaths and the U.S. Constitution 


Ratifying the Constitution 
The Course of Ratification 
Debating the Constitution 


Adding a Bill of Rights 
Protecting Rights in the Original Constitution 
Fashioning the Bill of Rights 
Photo Essay: James Madison: Father of the Constitution 
Ratifying the Bill of Rights 


Slavery and the Constitution 


Debating Slavery at the Constitutional Convention 
The Compromises of the Constitution 


The American 


Constitution 


This famous painting of the signing of the 
Constitution on September 17, 1787, was 
commissioned by Congress and completed 
by Howard Chandler Christy in 1940. It is a 
20 x 30 foot oil on canvas and hangs in the 
U.S. Capitol. (Only part of the painting is 
shown here.) 


The Constitution and Deliberative Democracy 
Deliberation, Citizenship, and You: Convening a New Constitutional Convention? 
Summary 


OBJECTIVES 


After reading this chapter, you should be able to 


e Describe the lessons the early Americans learned about establishing 
effective democratic government during the first decade of independence. 


e Describe the key debates at the Constitutional Convention. 

e Sketch the process that resulted in the ratification of the Constitution. 

e Explain the key issues in the debate between the Federalists and 
Anti-Federalists. 


¢ Describe how the Bill of Rights was added to the Constitution and what 
dangers Madison and others succeeded in avoiding. 


e Explain how the authors of the Constitution compromised with slavery. 
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State—the name given to the former 
American colonies when they collectively 
declared independence from British rule in 
1776. 


It is one thing to overthrow an existing political order, but quite another to establish 
a successful new one. This was the task Americans faced in 1776. The Second Conti- 
nental Congress had declared independence from Britain and managed national af- 
fairs in the first years of self-government, but its legal authority was uncertain, and it 
lacked clearly defined powers and responsibilities. Also, the 11 colonies that had had 
royal governors (all but Connecticut and Rhode Island) all needed new constitutions. 
In establishing their new governments, Americans worked to design institutions that 
would govern with popular consent and effectively secure the people's rights. 

It took just over a decade to fashion and adopt a charter for an effective new 
national government, titled the Constitution of the United States of America. It 
remains the oldest written national constitution still in force. Though crafted by a 
relatively small group of men, it was ratified by popularly elected assemblies in all 
the states. Then within a few years Congress proposed and the state legislatures rati- 
fied ten amendments: the Bill of Rights. 

This process of creating and adopting a new national government, though of- 
ten contentious, was remarkably peaceful. “[I]t seems to have been reserved to the 
people of this country,” Alexander Hamilton wrote at the beginning of the rati- 
fication debate, “to decide the important question, whether societies of men are 
really capable or not of establishing good government from reflection and choice, 
or whether they are forever destined to depend for their political constitutions on 
accident and force.”! And two years later, President George Washington noted “the 
peaceable and rational manner in which we have been enabled to establish constitu- 
tions of government for our safety and happiness.” 

The creation of the U.S. Constitution owed much to the lessons learned at the 
state and national levels during the period between independence (1776) and the con- 
vening of the Constitutional Convention (1787). In this chapter, we examine the les- 
sons learned during this “critical period,” how these lessons affected the writing of the 
Constitution, what issues divided the proponents and opponents of the Constitution, 
and how a bill of rights was added to broaden popular support for the new national 
government. We conclude by showing how those who wrote the Constitution grap- 
pled with the issue of slavery and made compromises with that institution. 

Throughout this effort to establish enduring governing institutions, the found- 
ers drew on ancient and modern examples, the teachings of political philosophers, 
experiences with their own colonial governments, and British constitutional and 
legal history. This was a dramatic example of deliberative democracy in action, 
accommodating both broad principles and competing interests. 


THE LESSONS OF THE FIRST DECADE 


Mauor Issue 


® How did the events in the first decade after independence illustrate the 
deficiencies of the state constitutions and the Articles of Confederation? 


The first attempts to establish effective governments for the nation and the states 
were not entirely successful. The state experience in particular revealed the potential 
tension between the two great principles of the Declaration of Independence: that 


the purpose of government is to secure rights and that the just powers of govern- 
ment come from popular consent. 


State Constitutions 


Eleven of the 13 states adopted new constitutions to replace their colonial govern- 
ments. (Connecticut and Rhode Island, which had not had royal governors, did 
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not write new constitutions until many decades later.) South Carolina was first in 
March 1776 and then adopted a new constitution in November 1778. Six other states 


adopted constitutions in 1776 and two in 1777. Massachusetts followed in 1780 
(after an earlier one met stiff oppo- 


sition in the towns of the state),and | 
New Hampshire took until 1784. 2 


The early state constitutions 
shared certain common features. 
All separated the legislative, ex- 
ecutive, and judicial powers into 
separate institutions; all but one 
established a bicameral legislature 
(two houses); most created weak 


the upper house every two to five years. 
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Key Features of the First State Constitutions 


Bi 

* 

‘ ¢ Separation of powers with distinct legislative, executive, and judicial branches. The 
me legislatures were the most powerful branch, except in New York and Massachusetts. 
» * Bicameral legislature. Every state but Pennsylvania had two separate legislative 
“ chambers, or houses. Elections for the lower house usually occurred every year and for 

i 


Relatively weak governors. Governors typically had short terms of office (usually one 
year), strict limits on how many years they could serve, no veto power, were elected by 


eovemiore wanduallihad aaa be the legislature, and received a salary (as with judges) that the legislature could alter at 
: ; : ie ~ any time. 
ualifications for voting and hold- fi nati 
as Pee cet La ¢ Property qualifications for voting. Although these were common in the states, they 
It 3 eee age were low enough. (50 acres of land was a standard amount) that most free men could 
t is not surprising that the he vote in most of the states. 
authors of these constitutions ce ¢ Property qualifications for holding office. Typically, property qualifications for serving 


looked to powerful legislatures to 
secure the people’s rights. After all, A? 
for decades elected colonial assem- 
blies had clashed with royal governors, 
and the revolution itself was fought against a tyrannical king. But as we will see in the 
following sections, these first efforts to establish effective representative democracies 
in the states were less than fully successful. 


Articles of Confederation 


As soon as they declared independence in early July 1776, the delegates to the 
Second Continental Congress began the task of creating a formal national govern- 
ment for the new nation. Within a few weeks, a committee proposed “Articles of 
confederation and perpetual union,” but it took until November 1777 before the 
Congress could agree on the details. The Congress then submitted the Articles of 
Confederation to the states, stipulating that all 13 state legislatures must concur 
before the new government would go into effect. 

Because the delegates feared a powerful national government and wanted to 
protect the prerogatives of the state governments, they fashioned a weak central 
authority acting on behalf of powerful states. Each state would have one vote in the 
new Congress; the delegates were to be elected by the state legislatures and recallable 
at any time; the Congress would have limited powers (with no power to regulate 
commerce between the states or to raise revenues or a military except by requisi- 
tioning these from the states); and on most important matters, 9 of the 13 states 
would have to agree (see the sidebar on the following page). 

We call this type of governmental system in which a limited national gov- 
ernment acts on behalf of sovereign states a confederation (see Chapter 3). State 
supremacy was made clear in the first substantive provision of the articles: “Each 
State retains its sovereignty, freedom and independence, and every power, jurisdic- 
tion and right, which is not by this confederation expressly delegated to the United 
States, in Congress assembled.” The document then described the new national or- 
ganization as “a firm league of friendship” created to secure the “common defence” 
of the states, “the security of their liberties,” and “their mutual and general welfare.” 
Yet despite the supremacy of the states in the new plan, the Articles of Confedera- 
tion described the “Union” as “perpetual” five times, highlighting the importance of 
a permanent association of the states for broad common purposes. 

By the end of July 1778, 10 states had ratified the document. New Jersey 
followed in November 1778 and Delaware in May 1779. Maryland, however, held 


in the lower branch of the legislature were somewhat higher than for voting and were 
higher yet for serving in the upper branch of the legislature or as governor. 


Pei een keer eet Oc 
Bicameral legislature—a legislative body 
that has two separate chambers or houses, 
often with equal authority to pass or amend 
legislation. 


Articles of Confederation—the first 
national constitution for the United States. In 
force from 1781 to 1789, it created a single- 
branch national government (Congress) in 
which each state had one vote. 


Confederation—a system of government 
in which a weak central authority acts on 
behalf of powerful independent states. 
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Key Features of the Articles of Confederation 


Cri 


financial, and political distress between 
the effective end of the Revolutionary War 
(1781) and the establishment of a new 
government under the Constitution (1789). 


General George : : é 
Washington and the Marquis de Lafayette visit suffering soldiers in the encampment 


State sovereignty. The states retained all powers not “expressly delegated" to the 
national authorities in this "firm league of friendship." 

National purposes. The confederation had three broad purposes: the "common defence" 
of the states, “the security of their liberties,” and “their mutual and general welfare." The 
states committed themselves to assist the others against ‘all force" or “attacks made 
upon them." 

A single governing institution, called the Congress (which we now call the 
Confederation Congress). There was no separate executive or judicial branch. 

Delegates representing the states. Each state legislature would select between two and 
seven individuals to serve in the Congress for one-year terms. These delegates could be 
recalled and replaced at any time and could not serve “more than three years in any term 
of six years." 

Equal state vote. All voting in the Congress would be by state, with each state having 
one vote regardless of its population or geographical size. 

Limited powers. The Congress could not on its own authority raise taxes or a military 


but had to requisition these from the states. Also, it could not regulate foreign commerce : 2 


(except through treaties) or commerce between the states. 

Supermajority requirement. On the most important matters—such as going to war, 
entering into treaties, requisitioning revenues and military forces, and coining and 
borrowing money—9 of the 13 states—two more than a simple majority—had to agree. 
Amendments. Changes to the Articles required the unanimous consent of the 13 state 
legislatures. 


out for nearly two more years, object- 
ing to claims by other states to lands 
west of the Appalachians (the mountain 
range at the western border of most of 
the states on the east coast). After sev- 
eral states ceded their territorial claims 
to the national government, Maryland 
ratified the articles in March 1781—just 
seven months before the Battle of York- 
town effectively ended the Revolution- 
ary War. This first national constitution 
of the United States was in force just 
eight years. 
These state constitutions and the 
Articles of Confederation took shape 
under the most trying of circumstances: 
during a war against a preeminent mili- 
tary power. It is not surprising that ev- 
erything did not go smoothly. Even after 
peace was formally achieved in 1783, 
serious economic and political prob- 
lems gripped the new nation. Speaking 
at Harvard College in 1787, John Quincy 
Adams (who would later serve as the na- 


et 


i 


: 


tion’s sixth president) described this as a “critical period” in the life of the nation. 
The country, he said, was “groaning under the intolerable burden of ...accumulated 
evils.” These included the near bankruptcy of the central government, its inability to 


tical period—the period of economic, 
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of the Continental Army at Valley Forge, Pennsylvania, during the winter of 1777-1778. 
Congress's inability to provision the army with adequate food and clothing undermined 
the war effort. 


conduct an effective foreign policy, commercial and territorial conflicts among the 
states, and economic and social distress throughout the nation. 

Although some of these problems, like the large Revolutionary War debt, were 
the inevitable result of the successful fight for independence, many Americans 
came to believe that the nation needed a more powerful national government and 
new restrictions on the states. Here we summarize the major governing problems 


in the states and nation during this critical 
period. 


Weaknesses of the National 
Government 


It became painfully clear during the first 
decade of independence that the weak cen- 
tral authority—first the Second Continental 
Congress and then the Congress under the 
Articles of Confederation (which is called 
the Confederation Congress)—could not 
govern the new nation effectively. Dependent 
on the states for revenues and an army, the 
national gavernment was perennially short 
of cash and fielded an undermanned and un- 
derequipped fighting force during the war. 
Commander-in-Chief George Washington 
implored the states time and again to meet 
their obligations. In 1780, he predicted that 
the army would soon disband or, even worse, 
“subsist upon the plunder of the people” if 
the states did not take “very vigorous and 
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immediate measures...to comply with the requisitions made upon them.” Even 
after the war ended, states failed to provide the revenues requested by the Congress, 
leaving the Confederation perennially on the verge of bankruptcy. 

Equally serious was the refusal of the states to defer to the Congress on foreign 
policy, making it impossible for the nation to speak with one voice overseas. Some 
states conducted their own foreign policies, striking separate commercial deals with 
other countries, and sometimes even ignored treaties approved by Congress. Many 
states, for example, refused to respect the rights of Loyalists (Americans who had 
supported Britain during the war) that were guaranteed by the Treaty of Paris of 
1783 that ended the war. According to one historian, this treatment of loyalists re- 
flected “the light-hearted way in which treaties were regarded by the states.”> Within 
a few years of Britain’s formal recognition of American independence, the national 
government was virtually bankrupt, lacked respect overseas, and was often unable 
even to gather a quorum of delegates to do business. The government seemed un- 
able to achieve the very purposes for which it was created. 


Conflicts between the States 


Because the states set their own commercial policies, those with natural harbors— 
such as Massachusetts, Rhode Island, New York, Maryland, Virginia, and South 
Carolina—made their neighbors pay duties on foreign goods that came through 
their ports. The states hurt by these policies retaliated as best they could with regu- 
lations that favored their own citizens. This commercial warfare was bad for eco- 
nomic development, exacerbated tensions among the citizens of different states, 
and undermined a sense of common nationhood. 

Territorial conflicts were another source of tension. Many of the states had con- 
flicting claims to western lands, and in some cases the borders between the states 
were in dispute. Most serious was the conflict between the settlers of Vermont, who 
desired to be a separate state, and New York, which claimed sovereignty over the ter- 
ritory. Sporadic fighting occurred throughout this period. The dispute did not end 
until Vermont was admitted to the Union in 1791 as the 14th state after the national 
government compensated New York financially. Farther south, violence erupted be- 
tween settlers from Connecticut and citizens of Pennsylvania over an area called 
the Wyoming Valley, contiguous to Pennsylvania. The dispute was resolved after a 
special court appointed by the Congress sided with Pennsylvania. 


Problems within the States 


As troublesome as these problems were, many of the founders were even more 
disturbed by events within the states themselves. Weak governors and courts 
often could not prevent legislatures from overstepping their constitutional 
bounds. Thomas Jefferson, who served as governor of Virginia from 1779 to 
1781, called the concentration of power in the state legislature “precisely the 
definition of despotic government.” It did not matter that the “despots” were all 
elected: “an elective despotism was not the government we fought for.”® Jefferson 
faulted provisions in the state constitution that gave the legislature control over 
the salaries of the governor and judges and over the election and reelection 


of the governor. 


Shays's Rebellion 

One of the most alarming events of this period was Shays’s Rebellion in 
Massachusetts. In the late summer and fall of 1786, mobs of debt-ridden farmers, 
angry with the Massachusetts legislature for refusing to issue paper money or to 
take other actions to relieve high taxes or to stop farm foreclosures, prevented courts 
from operating in several towns. Daniel Shays, a destitute farmer and former captain 
in the revolutionary army, gathered some 1,200 men, who camped for two months 
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ii a 
Confederation Congress—the name 
often given to the Congress established by 
the Articles of Confederation in 1781 to 
distinguish it from the Continental Congress, 
which it replaced. 


Loyalists—Americans who remained loyal 
to the British government during the 
Revolutionary War. 


Shays's Rebellion—a forcible uprising of 
mainly poor farmers in central and western 
Massachusetts between August 1786 and 
February 1787. The rebels, led by former 
Continental Army officer Daniel Shays, closed 
courts to prevent the foreclosure of farms or 
the imprisonment of farmers for debt. 
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On January 25, 1787, 220 ts aM 


in Worcester, 40 miles west of Boston. Including 
other forces allied with Shays, about 3,000 men took 
up arms against the lawful authority. In December, 
the rebels marched on the arsenal at Springfield, 
in the western part of the state. 

At first, Governor James Bowdoin lacked a mil- 
itary force sufficient to meet the threat. He called 
on Congress for assistance, but the national gov- 
ernment was essentially bankrupt and unable to 
help. After borrowing money from wealthy Bosto- 
nians, the governor raised a force of 4,400 men. It 
assembled at Boston, marched to Springfield, and 
defeated and scattered the rebels. Later Bowdoin’s 
successor, John Hancock, pardoned them all. 

Though limited to Massachusetts, Shays’s Re- 
bellion had a powerful effect throughout the nation. 
Responsible leaders were appalled at the rebellion 
itself but also at the initial weakness of the state and 
federal governments in responding to it. Washing- 
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Daniel Shays and his rebels attacked the armory at Springfield, Massachusetts, ton wrote to James Madison that “we oie fast verg- 
which was successfully defended by local militia. This violent effort to ing to anarchy and confusion”;’ and Abigail Adams, 
undermine lawful authority prepared the public mind for a stronger national wife of John Adams, wrote to Jefferson that “these 
government. mobish insurgents are for sapping the foundation, 


Paper money laws—laws passed by several 
states during the 1780s that allowed 
citizens to borrow paper money from the 
government and use it as legal tender, 
especially to pay taxes and debts. 


and destroying the whole fabrick at once.”* Shays’s 
Rebellion did much to prepare the public mind for a new, more powerful national 
government. 


Deficiencies of State Laws 

Finally, leaders such as Madison complained of the “multiplicity,” “mutability,” 
and “injustice” of state laws. According to the Virginian, the sheer number of laws 
and the rapidity with which they were “repealed or superseded” was “a nuisance 
of the most pestilent kind,” causing confusion and instability within the states.’ 
But even worse was the “injustice” of state laws, which, as Madison wrote to his 
friend Jefferson, “has been so frequent and so flagrant as to alarm the most stead- 
fast friends of Republicanism.”!° Madison was thinking of such laws as those that 
burdened commerce, that denied trial by jury, that disenfranchised the Quakers 
in Pennsylvania, and that violated constitutional distributions of power in state 
governments. Even more troubling was what he called “the general rage for paper 
money’ that spread throughout the states in 1785 and 1786. 


Rage for Paper Money 

Depressed economic conditions, heavy debt, high taxes, and the scarcity of specie 
(gold and silver coin) led many to call on their states to issue paper money. Farmers 
and others could then borrow the paper money from the government, with their 
property as security, to pay their taxes and debts. Increasingly, the voters elected 
officials who favored using the printing presses to relieve economic distress. When 
several states issued large amounts of paper currency, it depreciated rapidly and was 
shunned by merchants and creditors. Rhode Island suffered the most disastrous 
effects. 

In March 1786, more than two-thirds of the legislators in Rhode Island voted 
to turn down a request from six towns to issue paper money. Just one month later, 
however, new elections gave proponents of the plan a large majority in the legisla- 
ture. Within a few weeks, the state issued a large amount of paper money. Property 
owners could borrow the paper for up to half the value of their land. It was made 
legal tender in all commercial transactions and in payment for all debts, past, pres- 
ent, or future. 
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Realizing that creditors who had previously lent gold or silver would not 
freely accept the new paper in repayment, the legislature stipulated that any- 
one could pay off his debts with paper money at a court. Because so much pa- 
per money began circulating, it fell to one-fourth of its face value in just three 
months. When merchants refused to accept the currency at anything like its face 
value, the legislature, meeting in special session, made it a criminal offense to 
refuse it. Trial would be within three days of the offense before a panel of three 
judges, no jury allowed. The judgment of a majority of the panel was to be final 
and without appeal. 

These measures ruined the economy in Rhode Island. Merchants closed their 
shops, and producers from neighboring states and foreign nations refused to bring 
their goods for fear of having to accept relatively worthless paper in return. Ini- 
tially, the legislature refused to alter its policies. Further controversy arose when 
the supreme court of Rhode Island declared unconstitutional the law that denied a 
jury trial to those who refused to accept the paper money. Outraged by the court’s 
decision, the legislature called in the judges to explain themselves. Although the 
legislature did not remove the judges, the people refused to reelect all but one. 
Soon thereafter, the legislature repealed the “forcing acts” and the requirement that 
the much depreciated paper be treated as legal tender. These events were closely 
watched throughout the nation. 


Questions about Majority Rule 


In some respects, Madison and other leaders were more troubled by the events in 
Rhode Island than by the uprising in Massachusetts. Shays’s Rebellion was an illegal 
activity of a small minority that the state eventually put down. But the issuance 
of large quantities of paper money in Rhode Island was a legal, if unwise, act that 
responded to majority desires. Through its various paper money laws, the state had 
violated the property rights of creditors and merchants, ruined the economy, and 
undermined public confidence in the government. According to Madison, such un- 
just laws brought “into question the fundamental principle of republican Govern- 
ment, that the majority who rule in such governments are the safest Guardians both 
of public Good and private rights.”"' 

In a powerful way, then, the state experience demonstrated the challenge 
that faced the founding generation. It was one thing to give the people the 
power to rule, but it was quite another to ensure the wise use of such power. 
Thus, the state experience revealed a potential tension between the two great 
principles of the Declaration of Independence: that the purpose of government 
is to secure natural rights and that the just powers of government come from 
popular consent. 


The Road to Philadelphia 


The weaknesses of the Articles of Confederation had been apparent even before 
the document was formally ratified in March 1781. The month before, the Conti- 
nental Congress had proposed an amendment that would authorize it to impose a 
5% duty on most imported goods to generate revenues to pay off the public debt. 
Twelve states ratified the amendment, but Rhode Island refused. Two years later, 
the Confederation Congress proposed another such amendment, but several states 
opposed it. Then, in 1784 Congress sought new authority to regulate foreign com- 
merce. Only through a unified policy, it said, could the nation “command reciprocal 
advantages in trade.” Just two states agreed. 

After representatives from Virginia and Maryland had success in addressing 
common commercial concerns at a meeting at Mount Vernon (George Washington's 
home) in March 1785, the Virginia legislature called on the states to send delegates to 
a convention on commercial problems at Annapolis, Maryland, in September 1786. 
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Although nine of the state legislatures agreed and appointed delegates, only those 
from New York, New Jersey, Delaware, Pennsylvania, and Virginia arrived in time. 
The principal accomplishment of the Annapolis Convention was to issue a call for 
a constitutional convention “to render the constitution of the Federal Government 
adequate to the exigencies [urgent needs] of the Union.” 

On February 21, 1787, the Congress endorsed the call for a general convention 
as “the most probable means of establishing in these states a firm national govern- 
ment.” Drawing on the language from the Annapolis Convention, it 
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Annapolis Convention—a gathering of 
delegates from five states that met in 
Annapolis, Maryland, in September 1786 
to address commercial problems. It called 
on Congress to convene a constitutional 
convention to provide for a more effective 
national government. 


resolved that in the opinion of Congress it is expedient that on the second 
Monday in May next a Convention of delegates who shall have been ap- 
pointed by the several states be held at Philadelphia for the sole and express 
purpose of revising the Articles of Confederation and reporting to Congress 
and the several legislatures such alterations and provisions therein as shall 
when agreed to in Congress and confirmed by the states render the federal 
constitution adequate to the exigencies of Government & the preservation 
of the Union. 


By 1787, Americans had learned that their national government was much too 
weak to achieve the purposes of union and that state governments often placed their 
parochial interests over the common good or violated the rights of their own citi- 
zens. Means had to be found to make governments in the United States both more 
deliberative and more effective at achieving the goals for which the Revolution had 
been fought. (See Figure 2-1 for forms of government throughout the world at the 
time of the American founding.) 


Forms of Government Throughout the World in 1790 


HB Constitutional democracy 
WMH Parliamentary monarchy 
Colonized/overseas holding 
MB Republican government 
') Monarchical government 


Other 
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THE CONSTITUTIONAL CONVENTION - 


Masor Issues 


® What conflicts arose at the Constitutional Convention, and how were they 
resolved? 


® How did the authors of the Constitution seek to establish just and effective 
republican government in the United States? 


By May 25, 1787, delegates from seven states (a majority of the thirteen) arrived at 
Philadelphia in response to Congress’s call. Adopting a rule of secrecy to screen out 
political pressures, they met in the same building and room where the Continental 
Congress had debated and approved the Declaration 
of Independence. Within a few days, the number of 
states in attendance was up to 11. New Hampshire’s 
delegates did not arrive until late July; the Rhode 
Island legislature never sent delegates. Altogether, 
55 men attended at least some portion of the 
Constitutional Convention; 42 were present at 
the end, September 17; and 39 signed the document. 

The framers of the Constitution were men of 
broad practical experience. Eight were signers 
of the Declaration, 9 were or had been governor of 
a state, 36 had served in the Continental Congress 
or the Congress under the Articles of Confederation, 
and a third were veterans of the Revolutionary War 
(14 as officers in the Continental Army). Many had 
also served in their state legislatures or in other high- 
level positions in state or national governments. 
Some had been intimately involved in drafting their 
own States’ constitutions. 

The two most famous Americans attended the 
Convention: George Washington and Benjamin 
Franklin. Washington had earned the nation’s en- 
during gratitude by his services in the Revolutionary 
War. Franklin, the oldest of the delegates at 81, was 
renowned as a scientist, inventor, statesman, and diplomat not only in his native 
land but in Europe as well. By lending their prestige to the meeting, Washington and 
Franklin enhanced its credibility with their countrymen. 

The delegates chose Washington to be the presiding officer, but neither he nor 
Franklin contributed much to the debates. Washington apparently addressed no 
matter of substance until the very last day, and Franklin’s few speeches seemed to 
have little impact. The delegates who were most important to the actual drafting of 
the Constitution were, instead, James Madison of Virginia, just 36 years old and a 
leader in the movement to strengthen the national government (and the delegate 
who took the most extensive notes on the debates, which provide all the following 
quotations from the Convention); James Wilson, an eminent expert on the law who 
had come to the colonies in 1763 from Scotland and settled in Pennsylvania; and 
Gouverneur Morris, a Pennsylvanian who had relocated from New York, where he 
had helped to draft that state’s constitution in 1777. 

Some prominent political figures, however, were absent. Thomas Jefferson 
was in Paris serving as envoy to France, and John Adams was in London serving 
as envoy to Britain. John Adams’s cousin Samuel was back in Massachusetts too ill 
to attend. Finally, Patrick Henry, the political leader and famous orator (“Give me 
liberty, or give me death”) was selected as one of Virginia’s delegates but refused 
to attend. An ardent foe of a strong central government, he reportedly said, “I 


smelt a rat.” 
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of the Pennsylvania State House, later renamed Independence Hall, is where 
the Second Continental Congress debated and approved the Declaration 

of Independence in July 1776, and where the Constitutional Convention 
fashioned the Constitution in the summer of 1787. 


Constitutional Convention—the gathering 
of delegates from 12 states (all but Rhode 
Island) that met in Philadelphia from May 25 
to September 17, 1787, and wrote the 
Constitution. 
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Virginia Plan—the plan for a strong 
national government of three independent 
branches—legislature, executive, and 
judiciary—introduced by Virginia governor 
Edmund Randolph at the beginning of 

the Constitutional Convention. It rejected 
amending the Articles of Confederation and 
proposed instead a wholly new government. 


Key Features of the Virginia Plan 


© Bicameral legislature with broad powers. The national legislature would have broad 
authority to deal with national concerns and the right to veto state laws that violated au 
the new national constitution. Representation in both branches would be based on : 
population. The members of the first branch would be popularly elected. Those of the 
second branch would be elected by the members of the first from nominations made by 


the state legislatures. 


Confederation. 


on the high seas, 


by an unspecified proportion of each house. 


National executive. The executive would be elected by the legislature and serve a single 
term. (The plan left open the duration of the term and whether the executive would be iD 
a single person.) The executive would have "a general authority to execute the National a 
laws" and to exercise the executive powers vested in the Congress by the Articles of Baas 


National judiciary. Federal judges would serve "during good behaviour" (meaning for life 
A . ie 0 r ha 
unless impeached and removed) and would decide such matters as “piracies & felonies hea 
captures from an enemy," cases involving foreigners or citizens from . 
different states, and "impeachments of any National officers." ek 
Council of revision. This body would include the executive and some number of federal 
judges. It would have authority to veto acts of the national legislature, unless overridden 


Limits on the legislature's control of salaries. To foster the independence of the ¢ 4 
executive and the judiciary, the legislature was prohibited from increasing or diminishing " 
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The Nationalists Set the Agenda: The Virginia Plan 


Prior to the Convention, the Virginia delegates prepared a plan for a new national 
government. On May 29, Edmund Randolph, the governor of Virginia, opened the 
substantive debates by proposing it to the delegates. It contained 15 resolutions and 
is commonly called the Virginia Plan.” Randolph told the delegates that the country 
faced a grave crisis, citing the failure of states to provide sufficient revenues to the 
national government, commercial conflicts among the states, rebellion in Massachu- 
setts, the growing debt to foreign nations, paper money laws, and the violation of 
treaties. 

The federal government had too little authority and too few resources. It was 
unable to punish treaty violations, to quell disputes between states, and to defend 
itself against encroachments by the states. Nor could it promote America’s com- 
mercial interests with other nations. Beyond these specific defects, Randolph called 
attention to “the prospect of anarchy from the laxity of government every where.” 
What was needed was a new national government “paramount to the state constitu- 
tions” and based on “the republican principle.” 

Randolph then read the details of the Virginia Plan (see the sidebar). What is 
most striking about these proposals is that they completely rejected the state-based 
Articles of Confederation. The Virginia delegates believed that no amendments to 
the existing national government could make it adequate to the needs of the nation. 
A wholly new government was necessary. 

The proposed new government would have three independent branches, sub- 
stantial new powers, and the right to veto state laws. No longer would the states have 
an equal vote in the national government or would representatives serve merely as 
delegates of the state legislatures. Instead, representation would be based on state 
population, and the legislatures would neither elect national representatives nor be 
able to recall them. Finally, by requiring popularly elected assemblies in the states to 
approve the new constitution, the foundations of the national government would 

be sunk deeper into the people than 
were the Articles of Confederation, 
which had been approved only by the 
state legislatures. 
ais Some of the opponents of a strong 
_ central government—both inside the 
Convention and later during the ratifica- 
tion debates—complained that the work 
__ of the Convention was illegal because the 
Congress had authorized the delegates to 
_ meet only for “the sole and express pur- 
pose of revising the Articles of Confeder- 
_ ation.” Those who favored fundamental 
change gave two responses. First, they 
pointed out that the delegates were also 
charged with “render[ing] the federal 
constitution adequate to the exigencies 
of Government & the preservation of the 
Union.” Merely revising the articles, they 
_ maintained, could not achieve this end. 
Thus, they could not fulfill their charge 
without proposing an entirely new na- 


the salaries of executive and judicial officers while they served. : 


, tional government. Second, they argued 


¢ Guarantee to each state of its territory and a “Republican Government.” : : 
: that even if the dele 
¢ Requirement that state officers take an oath “to support the articles of Union." a her formelicel hale ne: mags 
¢ Ratification procedure under which the new constitution would be submitted first to a Bhan : Co he kigoG pam Renee 
Congress and then to assemblies of popularly elected representatives within the states a of their deliberations was no more than 


"to consider & decide thereon." 


__ a proposal that the American people 
could accept or reject. The people, they 
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aa eee 
New Jersey Plan—a plan of government 
supported by the small states at 
the Constitutional Convention as a 
counterproposal to the Virginia Plan. 
lt preserved the basic structure of 
the government under the Articles of 
Confederation (with equal state vote) but 
added new powers to regulate trade and 
raise revenues and allowed the Congress to 


insisted, had the right to replace a defective government with a new one better able to 
promote “their safety and happiness,” 


The Small States Counterattack: The New Jersey Plan 


For two weeks the Virginia Plan dominated the discussions, as the delegates debated, 
modified, and voted (provisionally) on each of its 15 resolutions. Some delegates, 
however, thought the convention was going too far in the direction of a powerful 
national government. Acting on their behalf, William Paterson, a former attorney 
general of New Jersey who had helped to write its constitution, introduced an al- 
ternative plan on June 15. This is commonly called the New Jersey Plan (see the 


sidebar). 

Although willing to increase the 
powers of the national government, 
the authors of this alternative proposal 
were not ready to alter the basic struc- 
ture of the national government under 
the Articles of Confederation with its 
state equality and a supreme Congress. 
Thus, the Virginia and New Jersey plans 
differed in several key respects. The 
Virginia Plan established a national 
government with (1) more extensive 
powers, essentially a general legislative 
power over matters of national con- 
cern; (2) the right to veto state laws; 
(3) a true separation of powers system 
with a constitutionally independent ex- 
ecutive and judiciary; and (4) governing 
institutions that would represent the 
people—not the states. 


Hamilton's Speech 


create executive and judicial branches. 


i Key Features of the New Jersey Plan 

. ¢ Congress unchanged. The Congress of the Articles of Confederation with equal state 
Se vote would remain unchanged. 

© New powers. Congress would receive new powers to regulate foreign and interstate 
ey trade and to raise revenues by taxing imports, requiring stamps on paper, and collecting 
oS postage on letters or packages. 

fe © National executive. The Congress would elect an executive to carry out the laws and 
. direct military operations. The number of executives and the term of office were not 
Ee specified. The executive could be removed from office by Congress if a majority of the 
oe state governors requested. 

© National judiciary. The executive would appoint a "supreme Tribunal" whose members 
- would serve life terms. 


© Supremacy of federal law. Laws passed by Congress and treaties would be "the supreme 


ee law" to which state judges would be bound. 
© ‘Use of force against states. The national executive would be authorized to use the force 
E : of the confederacy against any state or persons who opposed national laws or treaties. 


Three days after Paterson introduced the New Jersey Plan, Alexander Hamilton of 
New York, the brilliant 32-year-old lawyer and former aide to General Washington, 
addressed the convention for its entire five- to six-hour session. Gouverneur Mor- 
ris later told Madison that Hamilton’s speech was “the most able and impressive 
he had ever heard.”'® Hamilton, who had not previously spoken, told the delegates 
that he was “unfriendly to both plans,” 
for neither created a sufficiently strong 
and energetic national government. He 
then outlined the kind of government : 
he would like to see (see the sidebar). x 


__ Key Features of Hamilton's Plan 
© Bicameral Congress with general legislative power. Members of the lower branch 
would be elected by the people for three-year terms; and those of the higher branch 


Hamilton knew that several fea- would be selected by special electors and would serve life terms. 
tures of his plan went beyond what _ 8 e Chief executive. He would be chosen by electors and serve a life term. He would execute 
a national laws, direct the operations of war, make treaties (with the Senate's approval), 


his colleagues were willing to consider, 
including (1) life terms for the chief —e 
executive and the members of one | 
branch of the national legislature and ~ 
(2) the appointment by the national =—s_y 
government of state governors who 2 
would have an absolute veto power ———_—e Impeachment. Governors and all officeholders in the national government would be 
over state laws. Consequently, he did subject to impeachment and removal for "mal- and corrupt conduct.” 

not formally propose his plan (and the Supremacy of national law. All state laws contrary to "the Constitution or laws of the 
delegates never formally considered it) e United States" would be “utterly void." 

but described it “only to give a more = —————__—_____—_ 


and appoint the heads of the executive departments. He would have an absolute veto 

over bills passed by the legislature and could pardon all offenses except treason. 
¢ Supreme Court. Its members, nominated by the chief executive and confirmed by the 
Senate, would serve life terms. 
State governors. They would be appointed by the national government and have an 
absolute veto over state laws. 
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Alexander Hamilton, 


a brilliant 32-year-old lawyer and former aide to General Washington 
in the Revolutionary War, gave a famous speech at the Constitutional 
Convention on June 18 calling for a central government even 
stronger than that proposed in the Virginia Plan. Later, he worked 
tirelessly to secure ratification by New York by writing most of the 
Federalist essays and leading the pro-Constitution forces in the state 


ratifying convention. 


Key Provisions of the Great Compromise 


¢ Representation in the first branch of the legislature to be based on population, with 1 
representative for every 40,000 inhabitants. 

All bills for raising revenues, appropriating money, and setting salaries of federal officers 
to originate in the first branch and not be amendable by the second. 

No money to be drawn from the public treasury without an appropriation that originated 


in the first branch of the legislature. 


eS 
Connecticut Compromise—see Great 
Compromise. 


Great Compromise—the compromise 
between the large and small states at the 
Constitutional Convention according to 
which population would be the basis for 
representation in the first branch of the new 
national legislature and equality of the states 
in the second. It also required that bills for 
raising revenues and appropriating funds 
originate in the first branch. Also called the 
Connecticut Compromise. 


Each state to have an equal vote in the second branch of the legislature. 
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correct view of his ideas.”'® Eleven days after making his 
speech, Hamilton left for home and did not return until the 
final weeks. 

Why did Hamilton give this speech? One possibility is 
that he wanted to make the Virginia Plan look moderate by 
comparison, thereby assisting his nationalist allies. Another 
is simply that he felt strongly about what needed to be done 
and had an obligation to speak his mind. “[W]Je owe...it to 
our Country,” he told the delegates, “to do on this emergency 


whatever we should deem essential to its happiness.”!” 


The Great Compromise 


Not long after the Virginia and New Jersey plans were 
before the delegates, a small majority of states voted 
to accept the former as the basis for the new national 
government. In reaction, the small state delegates insisted 
that the states have equal weight in at least one branch of 
the legislature. Madison records that John Dickinson of 
Delaware, one of the most eminent and accomplished 
of the delegates, told him that the nationalists were “push- 
ing things too far.”'* On June 30, probably the low point of 
the debates, Gunning Bedford of Delaware threatened that 
if the large states did not compromise, the confederation 
would dissolve and “the small ones will find some foreign 
ally of more honor and good faith, who will take them by 
the hand and do them justice.”'? Subsequent speakers de- 
nounced Bedford’s “intemperance” and his “warm & rash 
language.” 

For two weeks the convention was stalemated over this 
issue. Finally, on July 2, the delegates appointed a committee 
with one member from each state to fashion a compromise. 
On July 5, it made its recommenda- 
tion (see the sidebar). Although the 
committee agreed to the central de- 
mand of the small states—equal weight 
in one branch of the legislature—it 
enhanced the role of the more popular 
branch of the legislature by requiring 
that all taxing and spending bills begin 
there and could not be amended by the 
other branch. 

Debate continued through July 16, 
when, with 10 states in attendance, the delegates voted five to four, with one state 
divided, to accept the compromise. This later became known as the Great Compro- 
mise. This is also called the Connecticut Compromise because two delegates from 
Connecticut were instrumental in forging it. Later the delegates altered a few of its 
provisions. They allowed the Senate to (1) originate appropriation bills and bills 
setting federal salaries and (2) to amend all bills, including revenue bills, passed by 
the House. 

Although the delegates from the small states were satisfied with this result, being 
willing to accept an inferior position.in one branch of the legislature, many leading 
nationalists were not. Madison and James Wilson of Pennsylvania denounced the 
injustice of giving states with dramatically different populations the same weight in 
any organ of the new government. “Can we forget for whom we are forming a Goy- 
ernment?” Wilson asked his colleagues. “Is it for men, or for the imaginary beings 
called States?”*! Madison compared this decision to the fatal flaw of the Articles of 
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Confederation: “I would compromise on this question, if I could do it on correct 
principles, but otherwise not—if the old fabric of the confederation must be the 
ground-work of the new, we must fail? 

Others, however, who favored a strong national government said that the use 
of two different principles of representation corresponded with the nature of the 
American union. “We were partly national; partly federal,” said Oliver Ellsworth of 
Connecticut. Representation in the first branch would follow “the national prin- 
ciple,” and the equality of states in the second would respect “the federal principle.”” 
Similarly, William Davie of North Carolina held that “we were partly federal, partly 
national in our Union.”* (The federal character of American government is the 
subject of Chapter 3.) 

Thus, supporters of a strong national government disagreed over the merits of 
the compromise, some considering it a reasonable accommodation and others a de- 
feat on first principles. No one was more disappointed than Madison himself, who 
records in his notes that on the morning following the July 16 vote, delegates from 
the larger states met to discuss their course of action. Some held that the equality of 
states in one branch of the legislature was such a serious defect that it would be bet- 
ter for the convention to split into two groups, with each proposing a new scheme 
of government. Most, however, thought that it was better to yield to the small states 
and send a single plan to the people, however imperfect.”° 


Completing the Constitution 


Debate continued on the resolutions of the Virginia Plan through July 26 and 


focused on the executive and judiciary. The delegates agreed that the executive 
should 


* beasingle person (despite Governor Randolph’s objections back on June 1| that 
a unified executive would be “the foetus of monarchy”); 

* be elected by the legislature and serve a single seven-year term (although at 
one point the delegates endorsed a reeligible executive selected by special 
electors); and 

- have the power to veto, or overturn, statutes passed by the legislature subject to 
an override by a two-thirds vote of each house. 


During this time, the delegates also defeated the provision of the Virginia Plan that 
allowed the national legislature to veto state laws. 

At the end of the day on the 26th, the convention adjourned for a week 
and a half to allow a five-member Committee of Detail to prepare a draft con- 
stitution based on the decisions of the delegates to date. The committee made 
its report on August 6 and distributed copies of a draft constitution to all the 
delegates. 

The committee’s proposal detailed specific powers for the legislative and execu- 
tive branches and specified the kinds of cases that the federal courts would hear. 
And for the first time we have the names Congress, House of Representatives, Senate, 
Presidency, and Supreme Court for the new governing institutions. The plan vested 
Congress with substantial new powers, including 


* to raise its own revenues (no more requisitions from the states), 
- to regulate interstate and foreign commerce, 

* to coin money, 

* to borrow money, 

* to establish lower federal courts, and 

* to “make war” (later changed to “declare war”). 


It also authorized Congress “to make all laws that shall be necessary and proper 
for carrying into execution the foregoing powers.” In exercising its powers the new 
government would no longer act through the state governments but would deal 


directly with the citizens. 


Committee of Detail—the five-member 
committee of the Constitutional Convention 
that met in late July and early August 

1787 to fashion the resolutions passed by 
the Convention to that point into a draft 
constitution. Along with the Committee of 
Style, it was one of the two most important 
committees at the Convention. 
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Though less 

well known to modern Americans than 
other famous founders, Gouverneur Morris 
(top) and James Wilson (bottom) were 
extremely influential in the drafting of the 
Constitution, especially the provisions on 
the presidency. 


The draft constitution also imposed restrictions on state power. The states 
could not under any circumstances enter into treaties or alliances or grant titles of 
nobility. And they could not, without the consent of Congress: 


* emit bills of credit, 

- make anything but gold or silver legal tender in payment of debts (making a 
repeat of the “paper money” episode in the states impossible), 

* lay duties on imports, 

* keep troops or ships of war in time of peace, 

* enter into any agreement or compact with another state or a foreign power, or 

* engage in war unless actually invaded. 


For five weeks the delegates worked through the 23 articles of the draft constitution 
with great care, often assigning particularly thorny issues to special committees for 
recommendations. 


Presidency 

The delegates struggled to find some way to combine two distinct goals for the 
presidency: independence from the legislature and the virtues of reeligibility 
(allowing an incumbent president to run again). They feared that if the president 
were both elected by Congress and reeligible, he would have too strong an incen- 
tive to curry favor with Congress, undermining his independence. But they also 
worried that if the president could not seek reelection, this would, in Gouverneur 
Morris’s colorful language, “destroy the great motive to good behavior, the hope 
of being rewarded by a re-appointment. It was saying to him, make hay while the 
sun shines.”° 

Some delegates, including such leading figures as Madison, Wilson, and 
Morris, proposed solving this problem by having the people elect the president 
directly, but others raised objections to direct popular election. Some feared that 
the people, knowing little about leaders in other states, would usually vote for a 
local favorite, thereby dividing up the vote among many candidates and giving the 
large states an unfair advantage. Others, such as Elbridge Gerry of Massachusetts, 
worried that “[t]he people are uninformed, and would be misled by a few design- 
ing men.” He particularly mentioned the Society of Cincinnati, an organization 
of Revolutionary War officers whose first president was George Washington. Such 
an influential group, he warned, could act in concert and “delude” the people. ** 
Because the delegates assumed that there would be no political parties to regulate 
the selection process and nominate candidates, a private group like the Society of 
Cincinnati might dominate the process. Others, such as George Mason of Virginia, 
said that the country was too large for citizens to know the qualifications of the 
candidates. Having the people choose the president was like “refer[ing] a trial of 
colours to a blind man.” 

In the end, the delegates solved their quandary by having specially appointed 
electors—equal to the number of representatives and senators within each state—select 
the president (a proposal first made by James Wilson on June 2). Chosen as the state 
legislatures saw fit, the electors would meet within their state and vote for two persons 
for president, one of whom at least could not be from their state. If one person received 
the votes of a majority of the electors appointed, he became president. Whoever came in 
second became vice president. If no one received votes from a majority of the electors, or 
if two did but tied (this was possible because each elector cast two votes), then the House 
of Representatives would decide, with each state having one vote. (Almost two decades 
later, in 1804, the states ratified the Twelfth Amendment to the Constitution, which 
required separate votes for president and vice president. This was a reaction to the 
1800 election in which Thomas Jefferson and Aaron Burr tied in the electoral vote, 
even though the new Jeffersonian-Republican Party had slated Jefferson as the presi- 
dential candidate and Burr as the vice-presidential candidate. It took 36 ballots be- 
fore the House of Representatives settled on Jefferson.) 
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Although we commonly call the presidential selection system the “electoral 
college,” the Constitution itself does not use the term, which originated in the early 
1800s. Also, the term college implies that the electors all meet together, but this only 
happens in their individual states. Every four years we actually have many electoral 
colleges. 

Although the delegates had rejected direct popular election of the president, 
they recognized that public opinion would influence presidential elections under 
their scheme. This was because either the state legislatures would choose electors 
broadly representative of public opinion in the state or they would allow the people 
to choose the electors directly. (In the first presidential election, almost half the 
states gave the people the right to elect the electors; by the 1830s, all the states but 
South Carolina did. Since 1860, all presidential electors have been chosen within the 
states directly by the people.) 

Once the delegates had freed the president from legislative election, they re- 
moved all limits on reelection. The new president, they now hoped, would have an 
incentive to do a good job and to fight to preserve the independence of the executive 
branch. 


Congress 

A key feature of the new Congress was its bicameral (two-house) design. Some think 
that bicameralism was invented at the Convention to give the small states equal 
weight in one legislative branch. As we have seen, however, the original Virginia 
Plan proposed a bicameral legislature with neither branch based on state equality. 
Thus, even apart from the issue of representation, the delegates saw the virtues of 
requiring two distinct bodies to agree on legislation. 

With its members elected directly by the people for two-year terms, the House 
of Representatives would be, in the words of George Mason, “the grand depository 
of the democratic principle of the Govt....It ought to know & sympathise with 
every part of the community.” Yet the delegates feared that as the body grew to 
several hundred members (it began with 65), passion and disorder might corrupt its 
deliberations, as often happened in large legislative bodies. Also, they worried that 
the House would be filled with part-time lawmakers coming and going in rapid suc- 
cession who would not have time to learn about national and international affairs. 
Finally, short terms of office might incline representatives to do what was immedi- 
ately popular, even if unwise. 

To counteract these potential defects of the House, the new Senate would be 
much smaller (originally 26) and would have members chosen by the state legisla- 
tures to serve six-year terms. Election by state legislatures for lengthy terms would, 
ideally, diminish the pressure to do what was immediately popular and thus encour- 
age a long-term view of the common good. Also, to promote consistent policies 
elections would be staggered so that only one-third of senators would face reelec- 
tion every two years. The new Senate, Madison predicted, would function “with 
more coolness, with more system, & with more wisdom, than the popular branch.” 
The Senate was to be a preeminently deliberative institution. 


Judiciary 

The creation of a national judiciary was uncontroversial. From the very beginning 
the delegates agreed that separate federal courts were needed to resolve disputes 
that might arise under the new constitution and federal laws. To insulate federal 
judges from political pressures, they should serve for life, subject to impeachment 
and removal by Congress for serious misbehavior. (They called this serving “dur- 
ing good behaviour.”) Although the original Virginia Plan had prohibited Congress 
from increasing or decreasing judicial salaries, the delegates changed this to allow 
increases (presumably to account for long-term inflation). The Committee on De- 
tail proposed a Supreme Court to head the federal judiciary with Congress retaining 
authority to create lower federal courts. In this plan, the Senate would appoint the 


Electoral college—the name later given to 
the method of electing presidents outlined in 
the Constitution of 1787 whereby electors, 
equal to the number of representatives and 
senators in each state, would be appointed 
as the state legislature saw fit and would 
meet in their states to vote for two persons 
for president, one of whom could not be a 
resident of the state (modified by the Twelfth 
Amendment in 1804). 
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Presidential government—the American 
system of representative democracy (also 
called a separation of powers system) in 
which the chief executive is independently 
elected and cannot be dismissed by the 
legislature. No executive official may also 
serve in the legislature. 


Parliamentary government—the type of 
representative democracy in which the people 
vote for representatives to the lawmaking 
body and then the head of the majority party 
(or coalition of parties) becomes the chief 
executive. Many of the top executive officials 
also serve in the legislature. 


ena 


The British House of = 
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members of the Supreme Court. Later the delegates gave the president the authority 
to appoint federal judges subject to Senate approval. 

Controversy arose over the Virginia Plan’s proposal to join the chief executive 
with some number of federal judges in a “council of revision” that would have au- 
thority to veto acts of the national legislature. Madison in particular pressed this 
proposal again and again, but every time the delegates soundly defeated it. They 
especially did not like the idea of asking judges to decide on the wisdom of public 
policy. As Nathaniel Gorham of Massachusetts put it, “As Judges they are not to 
be presumed to possess any particular knowledge of the mere policy of public 


measures.” 


( International Perspectives 


Parliamentary Democracy 


The United States Constitution is based on the separation of powers into three distinct 
branches: legislative (Congress), executive (presidency), and judicial (Supreme Court and lower 
federal courts). The branches are “coequal” in that each is supreme within its own sphere, 
but no branch is supreme over the others. All three are equally the creation of the Ameri- 
can people through the Constitution. Another name for the American system is presidential 
government, because the president is independently elected and cannot be dismissed by the 
legislature. Most nations in the Western Hemisphere have this type of government. A few 
presidential systems also exist in East Asia, Central Asia, and Africa. 

Among democracies, the chief alternative to presidential government is parliamentary 
government, which has its roots in medieval England where the Parliament, composed of a 
House of Lords and a House of Commons, shared power with the monarch. By the nineteenth 
century, the monarchy had become little more than a figurehead; and by the twentieth cen- 
tury the effective political power had become concentrated in the elected House of Commons. 
Most European democracies have a parliamentary government, as do other large democracies 
such as India, Japan, and Australia. 

In parliamentary governments, the people vote for representatives to the lawmaking body, 
however named (e.g., Parliament in Britain, Knesset in Israel, and Diet in Japan). If one party gains 
a majority in the legislature, its leader becomes the head of the executive branch (often called 
the prime minister). Other leaders in the party become members of the cabinet and typically 
run the executive departments. Still other 
party leaders assume significant execu- 
tive responsibilities in subcabinet positions. 
Most of the officials who run the executive 
branch serve also in the legislature. Thus, 
many dozens of individuals may serve in 
the parliament and in high-level executive 
office simultaneously. 

If no single party gains a majority in 
the legislature, then the largest party usu- 
ally seeks to form a majority coalition with 
one or more smaller parties, as the Conser- 
vative Party in Great Britain did with the 
smaller Liberal Democrats in May of 2010 
after it won a plurality, but not a majority, 
of the seats in the parliamentary election. 
The smaller parties typically bargain for 
high-level executive branch appointments 
and, sometimes, assurances that the larg- 
est party will support one or more of its 


i 
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Commons wields the effective lawmaking power in the British Parliament, with the 
House of Lords limited to advising and proposing amendments to legislation. In the 
House of Commons, the opposition parties sit facing each other, with their leaders in 
the front row. Nonleaders are called “backbenchers.” 


legislative priorities. In most parliamentary 
democracies, new elections must take place 
at least every five to six years; but elections 
may be called sooner if the ruling party sees 
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political advantage in doing so. Also, new elections may be called if a majority in the legislature 
casts a “vote of no confidence" in the leadership, although such votes are rare. 

The key differences between presidential government and parliamentary government 
are the independent election of the president and the complete formal separation of the 
legislative and executive branches. If an American president offers a cabinet position to a 
sitting member of Congress, the lawmaker must resign his or her congressional seat be- 
fore assuming the executive office. Ina presidential government, but not in parliamentary 
government, different parties may control the legislative and executive branches. We call 
this situation divided government. Even when the same party controls both branches in a 
presidential government, there is less cohesion between the branches than ina parliamen- 
tary system because in the latter the same individuals run both branches. 

_ What are the virtues and vices of the two systems? A parliamentary system, according 
to its defenders, offers clear choices to the voters in elections, smoothly transfers public 
opinion into the governing institutions, and then efficiently translates these views into 
public policy. Presidential government, they contend, provides too many independent 
decision makers who are often at odds with one another, frequently leads to stalemate or 
deadlock, and provides no easy way for public opinion to move governmental institutions. 

Advocates of presidential government tout its great number and variety of access 
points for individuals and groups to make their views known, praise its ability to resist 

immediate public desires by refining and enlarging public opinion through distinct institu- 
tions, and especially admire the independence and energy of its executive branch, which 
cannot be brought down between regularly scheduled elections by losing favor in the 
legislature or with the public. 

Although most liberal democracies have either parliamentary or presidential govern- 
ments, some are hybrids. In 1958, for example, France changed its constitution to add 
an independently elected president with a seven-year term (later reduced to five years). 
This hybrid form has been adopted by some formerly Communist countries, such as 
Russia, Poland, and Ukraine. Although these hybrid forms are not true separation of powers 
systems—because the leaders of the majority party in the parliament exercise important 
executive functions—popular election of the president makes for a more independent 


executive than in a pure parliamentary system. | 


Final Form 

With the great controversies behind them (we discuss the controversy over 
slavery later in the chapter), the delegates on September 8 selected a five-member 
Committee of Style, which included Hamilton, Madison, and Gouverneur Morris, 
to give final form to the constitution. The committee reorganized the 23 articles 
of the Committee of Detail’s much modified draft into 7, introduced by a revised 
preamble, and made a variety of stylistic changes. The first and longest of the ar- 
ticles was on Congress (just over half of the entire document); the next in order and 
length was on the presidency; and the third was on the judiciary. Articles IV-VII 
covered a variety of miscellaneous topics. The committee presented its report and 
distributed copies of its constitution on September 12. 

Over the next several days, the delegates made final revisions. Weary from more 
than three months of work and eager to return to their homes, they were impatient 
with proposals for significant changes. When Elbridge Gerry and George Mason pro- 
posed adding a bill of rights, they were quickly turned down by a vote of 10 states 
to none. When Madison and Charles Pinckney proposed vesting Congress with the 
power to establish a national university, they lost six states to four. And when Randolph 
proposed another national convention to consider amendments that might be recom- 
mended by the state conventions, every state voted against. Immediately thereafter, at 
the end of the day on September 15, every state voted to approve the Constitution, 
and it was ordered to be engrossed (professionally handwritten on parchment). 

The Constitution was then read to the delegates on September 17, the final 
day of the convention. But even then, they were not quite done. For the first time 
George Washington spoke on a substantive matter. He endorsed a proposal from 
Gorham of Massachusetts to change the ratio of representation for the House of 
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Divided government—when different 
political parties control the executive branch 
and at least one chamber of the legislature 
in a separation of powers, or presidential, 
system of government. 


Committee of Style—the five-member 
committee of the Constitutional Convention 
that met during the last week of the 
Convention in September 1787 to give 

final form to the Constitution. Along with 
the Committee of Detail, it was one of the 
two most important committees at the 
Convention. 
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This is the 

chair in which George Washington sat 
while presiding over the Constitutional 
Convention. 


Representatives from no more than | representative for every 40,000 persons to 
every 30,000. Washington argued that this change, which could significantly increase 
the future size of the House, would promote “security for the rights & interests of 
the people.” Although the delegates had defeated previous attempts to increase the 
size of the House, the combination of the lateness of the hour and the respect for 
Washington silenced any opposition. The change passed unanimously. 

Madison concluded his detailed notes on the debates in the Constitutional 
Convention with the following story about the signing of the Constitution: 


Whilst the last members were signing it Doctr. Franklin looking towards the 
Presidents Chair, at the back of which a rising sun happened to be painted, 
observed to a few members near him, that Painters had found it difficult to 
distinguish in their art a rising sun from a setting sun. I have, said he, often 
and often in the course of the Session, and the vicissitudes of my hopes and 
fears as to its issue, looked at that behind the President without being able to 
tell whether it was rising or setting: But now at length I have the happiness 
to know that it is a rising and not a setting Sun.” 


With this, the convention adjourned. Washington transmitted the Constitution to 
the Congress with the recommendation that Congress send it to the states for their 
consideration. 


Oaths and the U.S. Constitution 3 . 


In three places the U.S. Constitution requires that public officials take oaths: oR 
e "The Senate shall have the sole Power to try all Impeachments. When sitting for 
that Purpose, they shall be on Oath or Affirmation" (Article |, Section 3). a ie sy 


¢ "Before [the President] enter on the Execution of his Office, he shall take the 
following Oath or Affirmation: —'l do solemnly swear (or affirm) that | will faithfully 
execute the Office of President of the United States, and will to the best of my Ability, 
preserve, protect and defend the Constitution of the United States’ (Article II, 
Section 1). ag | 


e "The Senators and Representatives before mentioned, and the Members of the sev- " 
eral State Legislatures, and all executive and judicial Officers, both of the United — 


States and of the several States, shall be bound by Oath or Affirmation, to support 


hi 


this Constitution” (Article VI). Bite a 


ares 
The last is the most comprehensive, covering all members of Congress, all state egislatnre 4 
and all executive and judicial officers in the national government and the states. The oath 
itself is not written out in the Constitution, leaving Congress free to specify the exact words, 
The first law passed by the First Congress (on June 1, 1789) provided for administering the 
following oath: "|, A.B., do solemnly swear or affirm (as the case may be) that | will support 
the Constitution of the United States.” Over the years Congress has added new language. In = 


1884, it adopted the form used today: ee: 
re >: ee 4 
|, [name], do solemnly swear (or affirm) that | will support and defend the Constitution - F " 
of the United States against all enemies, foreign and domestic; that | will bear true 
we & 


faith and allegiance to the same; that | take this obligation freely, without any mental aS 
reservation or purpose of evasion; and that | will well and faithfully discharge the ea 
duties of the office on which | am about to enter. So help me God. (5 U.S.C. sec. 3331) 


Unique among federal officials, the president takes a special oath not merely to support 


the Constitut on, but to preserve, protect and defend” it. Whether this oath imposes special 84 
responsibilities on the president or invests him with extraordinary powers is a subject we ad- 
dress in Chapter 14. aren 


feo 2 


The first oath mentioned in the Constitution covers impeachment trials, imposing — 
a special obligation on senators when they carry out this important duty. This oath is in 
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(ie SOR a 
Be edeteichico th 
addition to the | 
es one they all take upon assuming office. The Senate's rules Spell out this 
; Fae oe sae 
Beads 
Meera e alana yic : ; 
ae Pen swear (or affirm, as the case may be) that in all things appertaining to 
ee * the trial of the impeachment of , Now pending, | will do impartial 
ae a en to the Constitution and laws: So help me God. 

Bee, Raney . ; P 
a i . ats a the American founding, oaths were understood to be promises before 
othe 2 oah Webster defined the term in the first American dictionary, an oath is a "solemn 
oe ae ion or declaration, made with an appeal to God for the truth of what is affirmed." If 
. a person falsely swears an oath, he or she "invokes the vengeance of God." That the Constitu- 
e eee oaths in three places is evidence of the importance that the founding generation 
_ attached to these public promises. Officeholders, they believed, were more likely to perform 


their duties properly if they formally, solemnly, and publicly promised to do so before God. 


ae and religious obligations could encourage responsible political behavior. 
eae The Constitution allows officeholders to "affirm" or make an “Affirmation” rather than swear an 


a3 oath in deference particularly to Quakers, who refused to swear oaths before God but were willing to 
a make public affirmations. In the colonies, Quakers had sometimes been denied the right to hold office, 


: _ serve on juries, testify in court, or vote because of their refusal to take oaths.2° 
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RATIFYING THE CONSTITUTION =—m'—~=<“iOaiS 


Mauor Issue 


® What were the principal issues in the debate over the ratification of the 
Constitution? 


The Constitution was the product of the deliberations of the 55 men who served 
at Philadelphia; its fate would turn on the deliberations of hundreds of individuals 
elected to serve in their state ratifying conventions. 


The Course of Ratification 


The struggle over ratification began at the Constitutional Convention itself with the 
debate over the method of ratification. Had the delegates followed the rules for amend- 
ing the Articles of Confederation, the Constitution would have required the approval 
of all 13 state legislatures. All the states would have been at the mercy of any one that re- 
fused approval. “But will any one say,’ asked Nathaniel Gorham of Massachusetts, “that 
all the States are to suffer themselves to be ruined, if Rho. Island should persist in her 
opposition to general measures.” (Recall that Rhode Island refused even to attend the 
Convention.) Similarly, Pierce Butler of South Carolina “revolted at the idea, that one 
or two States should restrain the rest from consulting their safety.’°° Thus, to insist on 
unanimous approval would have made the adoption of the Constitution quite unlikely 
and would have been unfair to the majority of the states and the people. 

Consequently, the delegates came up with an alternative method of ratification: 
approval by at least nine popularly elected state ratifying conventions. This would 
have the added benefit of giving the new government the strength of a popular 
ratification. “We must,” James Wilson argued, “go to the original powers of Soci- 
ety.” To the legalistic objection that this ratification method violated the Articles 
of Confederation, Madison countered, “The people were in fact, the fountain of 
all power, and by resorting to them, all difficulties were got over. They could alter 
constitutions as they pleased.”** 

A final advantage of this ratification method was that it would combine public 
opinion and deliberation. Because their members were to be popularly elected, the 
state ratifying conventions would broadly represent popular attitudes. At the same 
time, this was not a direct popular vote on the Constitution. The delegates to the 


eS eae 
Ratification—the process by which 
popularly elected conventions in the states 
formally approved the proposed Constitution 
of 1787. 


50 


CHAPTER 2 The American Constitution 


|e eS an eee a 
Federalists—originally, the name given to 


those wh 


oO supported the ratification of the 


Constitution of 1787. Later, it was the name 
for members of one of the first two political 


parties in 


the United States. 


Anti-Federalists—the name given to 


those wh 


0 opposed the ratification of the 


Constitution of 1787. 


Federalist Papers—85 essays in defense of 
the proposed Constitution and published in 
New York City newspapers between October 
1787 and May 1788 under the pseudonym 


“Publius.” 


Hamilton 


They were written by Alexander 
, James Madison, and John Jay and 


were originally titled The Federalist. 


state conventions could debate and reason together about the best course to take, 
even if this deviated from the original desires of their constituents. 

Just 11 days after the Constitutional Convention adjourned, the Confederation 
Congress adopted a resolution, without a recommendation one way or the other, 
transmitting the proposed Constitution to the states and calling for them to arrange 
for conventions to consider ratification. As events were to show, the Constitution 
was popular in some states—three ratified by unanimous votes—and controversial 
in others, including such large states as Massachusetts, New York, and Virginia. 

On December 7, 1787, Delaware became the first state to ratify by the unanimous 
vote of 30-0. Within two weeks Pennsylvania and New Jersey followed, the former by 
a 2-1 vote and the latter 38-0. Then in the first two weeks of the new year, Georgia 
approved the Constitution 26-0, and Connecticut by the lopsided vote of 128-40. 

The movement for a quick ratification then stalled in Massachusetts, where op- 
position to the Constitution was strong among those who represented rural areas. 
Opponents criticized the absence of a bill of rights and of protections for state pow- 
ers. To conciliate the opponents, the friends of the new Constitution promised to 
support amendments, including a bill of rights, once the new government began oper- 
ating. With this understanding, the delegates ratified the Constitution on February 6, 
1788, by a vote of 187-168. Proponents of ratification then used this formula—ratify 
now with the promise of amendments to come later—in the remaining states. 

With six states now on board, only three more were required to make the Con- 
stitution legally effective. In late April, Maryland approved by a 6-1 majority; South 
Carolina followed a month later by a 2-1 margin; and New Hampshire became 
the ninth state to ratify on June 21 by the fairly close vote of 57-47. Although the 
requisite nine states had now ratified, neither New York nor Virginia had yet done 
so. Given their population (Virginia ranked first and New York fifth), location, and 
commercial importance, few thought at the time that the new government would 
be successful if these states refused to join. Indeed, if neither joined, the territory 
to be governed by the Constitution would be in three separate pieces. 

In both states, able leaders led the opposing sides. James Madison and Patrick 
Henry faced off in Virginia, while Alexander Hamilton and the popular governor 
George Clinton did so in New York. Close votes decided both contests: on June 25, 
Virginia ratified 89-79; and on July 26, New York followed, 30-27. With only North 
Carolina and Rhode Island still outside the fold, the Confederation Congress called 
for the first national elections under the new Constitution. On March 4, 1789, the 
new Congress, with representatives and senators from 11 states, convened in New 
York City; and on April 30, George Washington, the unanimous choice of the presi- 
dential electors, took the oath of office as the first president of the United States. 
North Carolina ratified later that year (194-77 on November 21); but it was not 
until May 29, 1790, that Rhode Island finally joined the other states. Even at this late 
date, ratification nearly lost: 34 in favor; 32 opposed. 


Debating the Constitution 


During the ratification debates, the proponents of the Constitution took on the 
name Federalists and their opponents became known as Anti-Federalists. A few 
years later, Federalists also became the name of one of the two major political par- 
ties (see Chapter 10). 

The Federalist (also called The Federalist Papers) is also the name of 
the lengthiest and most comprehensive defense of the Constitution written 
during the ratification struggle. This was a series of 85 essays published in New 
York City newspapers between October 1787 and May 1788 under the pseudonym 
“Publius” (a reference to “one of the founders and saviors of republican Rome’”).*? 
“Publius” was actually three different people—Alexander Hamilton, who wrote 
about three-fifths of the essays; James Madison, who wrote most of the rest ( including 
many of the best-known essays); and John Jay, a prominent political figure from 
New York, who wrote only five because of illness. 


CHAPTER 2 


In the years after ratification of the Constitution, The Federalist quickly became 
accepted as virtually a definitive interpretation of the meaning of the Constitution. 
Jefferson, for one, called it “the best commentary on the principles of government, 
which ever was written.”*? Two hundred years later reformers in Eastern Europe 
were reading The Federalist for insight into how to establish democratic institutions. 
In fact, Vojislav Kostunica, the former professor who was elected as a reformer to the 
presidency of Yugoslavia in 2000, had translated The Federalist into Serbo-Croatian. 


How Powerful a National Government? 

Some of the opponents of the Constitution objected that they were the true “feder- 
alists” because they supported a federal system of relatively autonomous states that 
joined together for certain limited national purposes. In this kind of system, the 
states were the highest authority. Many opponents of the Constitution feared that 
under the new national government, the states would eventually be annihilated or 
become mere agencies of the national government. A powerful central authority, 
they warned, would lose touch with the people, develop aristocratic and monarchi- 
cal tendencies, amass uncontrollable power, and eventually undermine the liberties 
of the people. 

Although the Federalists denied that they wished to abolish the states or the 
state governments, they insisted that the Confederation experience proved that an 
effective Union required an efficient national government with the ability to operate 
directly on the people and with sufficient powers to achieve its goals. The national 
government, according to Publius, ought to have “an unconfined authority in re- 
spect to all those objects which are intrusted to its management.’ These objects 
included common defense, the preservation of peace against both external and in- 
ternal threats, the regulation of interstate and foreign commerce, and the conduct 
of foreign relations.” 

The contrast between Federalists and Anti-Federalists was especially stark when 
it came to standing armies in time of peace. Anti-Federalists denounced them— 
and the Constitution for allowing them—because they could be turned against the 
people. Federalists countered that it was impossible to foresee all possible threats 
that the nation might someday face. If a foreign nation invaded, there likely would 
not be enough time to raise an army from scratch; and it was too much to expect 
state militias, manned by part-time soldiers, to succeed against a well-trained pro- 
fessional army. “War,” Publius wrote, “is a science to be acquired and perfected by 
diligence, by perseverance, by time, and by practice.”* 

It was irresponsible, Federalists insisted, to deny the national government the 
powers necessary for national defense. To the charge that these powers could be 
dangerous, Publius responded that safety came not from limiting power (which 
was dangerous in its own way) but from structuring the institutions so that power 
would be exercised properly. 


Institutional Design 

The key to the framers institutional design is captured in the phrases “separation 
of powers” and “checks and balances.” Although these phrases are often used in- 
terchangeably, they do not mean the same thing. Separation of powers refers to 
dividing governmental power into three basic types—making laws, executing the 
laws, and adjudicating controversies that arise under the laws—and assigning each 
to a separate institution designed for this purpose. So the word powers here means 
both the functions and the institutions. Checks and balances refers to the ability 
of each branch to control partially the power exercised by another, largely to resist 
encroachments on its own powers. 

The presidential veto power is a classic example of these principles in action. 
Although separation of powers gives the lawmaking power to Congress and the law- 
executing power to the president, the principle of checks and balances justifies giv- 
ing the president some partial check on Congress’s legislative power. Wielding his 
veto, the president can defend his office from congressional encroachments and, at 


The American Constitution 51 


Se eae 
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times, protect the community from bad laws (though two-thirds of the House and 
Senate can override a veto). Thus, the principle of checks and balances allows for 
some intermixture of powers—some partial violation of pure separation of pow- 
ers—to help preserve the fundamental separation of powers itself and to promote 
responsible policies. 

As we saw earlier, all the new state constitutions had provided for separation of 
powers. The problem was that they did not give the executive and judicial branches 
sufficient means, or checks, to resist encroachments by the legislature, and thus pre- 
serve the balance of the constitution. 

Yet as Publius famously wrote in Federalist 51, checks would only be effective if 
public officials had not only the means but also the personal motives to stand up for 
the rights and powers of their office: 


[T]he great security against a gradual concentration of the several powers 
in the same department consists in giving to those who administer each de- 
partment the necessary constitutional means and personal motives to resist 
encroachments of the others. The provision for defense must in this, as in all 
other cases, be made commensurate to the danger of attack. Ambition must 
be made to counteract ambition. The interest of the man must be connected 
with the constitutional rights of the place.™ 


What is it that will motivate a president to fight off attacks on his office? Publius 
cited several key features of the Constitution: the independent election of the presi- 
dent, the prohibition on Congress changing the president’s salary during any one 
term, the four-year term of office, reeligibility, and substantial powers. By reducing 
the incentives for a president to curry favor with Congress, by giving him an office 
worth defending, and by allowing reelection, the president would have a personal 
interest in protecting the “constitutional rights” of his office. 

In an ideal world, officeholders would do their duty without regard for their 
personal interests. But as Publius bluntly put it, “If men were angels, no govern- 
ment would be necessary. If angels were to govern men, neither external nor inter- 
nal controls on government would be necessary.” The Constitution makes up for 
“the defect of better motives” by relying in part on “opposite and rival interests.”* 
So, although the framers did not believe that self-interest was the only motive in 
human affairs, they understood its power and sought to attach the personal interest 
of officeholders to the responsibilities of their office. 

The Anti-Federalists accepted the principle of separation of powers but had 
serious reservations about important aspects of the constitutional design. A major 
objection, first voiced by George Mason in the Constitutional Convention itself, 
was that the Constitution vested too much power in the aristocratic Senate and 
monarchical presidency. He also believed, as did many opponents of the Constitu- 
tion, that the more democratic House of Representatives was too small to properly 
represent some three million Americans. According to Mason, it had “not the sub- 
stance but the shadow only of representation.” Over time, Mason predicted, the less 
democratic branches would predominate in this new government, resulting “either 
in monarchy, or a tyrannical aristocracy.” He could not say which it would be, “but 
one or the other, he was sure.“ 

The Anti-Federalists put their faith less in institutional structure than in re- 
sponsibility, or accountability, to a virtuous citizenry. Effective accountability 
required short terms of office (many insisted on one-year terms for the House), 
relatively small legislative districts, and a fairly simple structure of government. 
The people should be able to monitor public officials effectively and deny them 
reelection after short terms of office. And one Anti-Federalist sharply attacked the 
Federalists’ reliance on the self-interest of officeholders: “If the administrators of 
every government are actuated by views of private interest and ambition, how is 


the welfare and happiness of the community to be the result of such jarring adverse 
interests?”’*’ 
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The Small Republic and Civic Virtue 


This last quotation points to one of the deepest divisions between Federalists and 
Anti-Federalists and why the opponents of the Constitution preferred small repub- 
lics over large ones. Anti-Federalists such as Brutus, a leading New York critic of the 
Constitution, denied that a successful republic could be as large as the United States. 
For support, Brutus quoted the philosopher Montesquieu, who was well known for 
making the argument that a republic must be small, and he cited history which “fur- 
nishes no example of a free republic, any thing like the extent of the United States.” 

Following Montesquieu, the Anti-Federalists believed that republican goy- 
ernment depends for its success on civic virtue, which includes a public-spirited 
devotion to the common good, moderation of desires (or self-control), and law- 
abidingness. “Political virtue,” Montesquieu wrote, “is a renunciation of oneself, 
which is always a very painful thing. One can define this virtue as love of the laws 
and the homeland. This love, requiring a continuous preference of the public inter- 
est over one’s own, produces all the individual virtues.””’ In large nations the citizens 
tend to think less about the common good and more about their private interests. 
Extremes of wealth are more common, and, as a result, desires are less restrained. 

Many of the Anti-Federalists charged that the proposed new constitutional 
order relied too much on the self-interest of leaders and citizens; did too little to 
inculcate civic virtue; and by promoting commerce and acquisitiveness, threatened 
to undermine the human qualities necessary to sustain republican government. In 
the words of Mercy Warren, one of the most thoughtful crit- 
ics of the proposed Constitution, “most of the inhabitants of 
America were too proud for monarchy, yet too poor for no- 
bility, and it is to be feared, too selfish and avaricious for a 
virtuous republic.”°° 


FE 


The Case for the Large Republic 

In Federalists 9 and 10, Publius directly challenged the Anti- 
Federalists’ preference for small republics. In the first of these, 
Publius made the telling point that when Montesquieu argued 
for small republics, he had in mind countries much smaller 
even than most of the American states. Thus, if Montesquieu 
was right, Americans would have to choose between monar- 
chy or, as Publius colorfully put it, “splitting ourselves into 
an infinity of little, jealous, clashing, tumultuous common- 
wealths, the wretched nurseries of unceasing discord and the 
miserable objects of universal pity or contempt.”*' Genuine 
small republics were not a realistic option in the United States. 

Publius also argued that the historical record of republi- 
can governments, whatever their size, was rather dismal. Ever 
since the ancient world, republics had been unstable and torn 
apart by disorder and revolutions. Even in the new state gov- 
ernments established after independence, self-interested ma- 
jorities too often undermined “the public good,” ignored “the 
rules of justice,” and violated “the rights of the minor party.” 
The “great object” before the American people was to “secure 
the public good and private rights against the danger of...a 
[majority] faction, and at the same time to preserve the spirit 
and the form of popular government.” 

This issue was the focus of Madison’s famous argument 
in Federalist 10, which we summarized in the previous chapter. 
Wherever there is freedom, people will have different opin- + he 
ions concerning religion and government, will attach them- Thisishowthe © s 
selves to different leaders, and will have conflicting interests famous Federalist 10 essay appeared in the New York Daily Advertiser 
because of the different types and amount of property they on November 22, 1787. 
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Amending the Constitution 


Prominent founders disagreed as to how easy it ought to be to change constitutions. 
Thomas Jefferson, for one, cautioned against treating constitutions "with sanctimonious 
reverence” and as "too sacred to be touched." “[Llaws and institutions,” he urged, “must 
go hand in hand with the progress of the human mind." Each generation should have 

an opportunity to choose its own form of government. Drawing on mortality tables, 
Jefferson calculated that this meant every 19-20 years.®* James Madison, on the other 
hand, opposed making it easy to change the fundamental law. Frequent consideration of 
constitutional amendments would undermine "veneration" of the Constitution and would 
"disturb...the public tranquility by interesting too strongly the public passions.” Revisions 
of the fundamental law, Madison held, are “experiments...of too ticklish a nature to be 
unnecessarily multiplied."°? 

The founders agreed, nonetheless, that some legal avenue ought to be open to the 
American people to alter their charter of government. Republican theory, after all, held that 
government was the creation of the people it served; in principle, they were always free to 
modify or replace it to promote their safety and happiness. “The people," Madison said at 
the Constitutional Convention, "could alter constitutions as they pleased.” President George 
Washington made the same point in his Farewell Address of September 17, 1796: “The basis 
of our political systems is the right of the people to make and to alter their constitutions of 
government."® This right would exist whether or not the Constitution of 1787 provided a 
particular means for amending the document. 

Recognizing this fundamental right and wishing to provide a way for the people to 
change the fundamental law without resorting to revolutionary actions, the framers spelled 
out specific steps for amending the Constitution. This would be a two-stage process, with 
each stage having two alternatives (see Figure 2-2). 


Proposing Amendments 


1. By a two-thirds vote of the House and Senate or 
2. By a convention called for by Congress when two-thirds of the state legislatures 
request it. 


Ratifying Amendments 


1. Three-fourths of the state legislatures or 
2. Three-fourths of ratifying conventions in the states, with Congress deciding on the 
method of ratification. 


Of the 27 amendments that have been added to the Constitution, all but 1 resulted from 
Congress proposing the amendment and the state legislatures ratifying it. The exception 
is the repeal of Prohibition (Twenty-first), which Congress proposed but stipulated that 
ratification must result from conventions in the states, which happened in 1933. 

Although public officials and other interested parties have proposed hundreds of 
constitutional amendments throughout American history, only 33 have passed both houses 
of Congress. Of these, 6 failed in the states. These would have 


¢ increased the number of representatives in the original House and provided for a more 
rapid increase in its membership (1789): 

e taken citizenship away from anyone who accepted a title of nobility from a foreign 
power (1810): 

© prohibited Congress from interfering with slavery in the states (1861): 

¢ granted Congress the power to limit and regulate child labor (1926); 

* prohibited the United States or any state from denying or abridging equality of rights 
because of sex (1972): and 

© granted Washington, DC, voting rights (as if it were a state) in the House of 
Representatives and Senate (1978). 


own. They form groups based on these 
opinions and interests, and sometimes 
these groups take actions “adverse to 
the rights of other citizens, or to the 
permanent and aggregate interests of 
the community.” 

Madison believed that property 
differences were “the most common 
and durable source of factions.”** Some 
have a lot of property; others have 
little or none. Some are creditors who 
lend money; others are debtors. Some 
are farmers; others make their living 
through manufacturing or trade. The 
problem in a republican government 
is that legislators may see themselves 
as advocates of a particular interest 
and pass laws that advance that inter- 
est in a way that unfairly harms others 
or undermines the good of the whole 
country. Unfortunately, according to 
Madison, “neither moral nor religious 
motives” will generally keep an inter- 
ested majority from acting unjustly. 
What, then, is the solution? 

The key, Madison maintained, was 
to have a large republic, which had two 
great advantages over a small one. First, 
in large republics the actual governing 
is done by representatives elected by the 
people. And, as we saw in Chapter 1, the 
framers hoped that in their delibera- 
tions elected representatives would use 
their “wisdom,” “patriotism,” and “love 
of justice” to “refine and enlarge the 
public views.” The resulting laws would 
better promote the public good than 
if the people had made them directly. 
For this reason, representative democra- 
cies are preferable to direct democracies. 
Also, large representative democracies 
are better than small ones because they 
are more likely to have a sufficient num- 
ber of “fit characters” to serve in the 
legislature.*° 

The other advantage of a large 
territory is that it can take in a greater 
diversity of groups and interests, mak- 
ing it unlikely that a majority of citi- 
zens would share an unjust desire or 
be able to act upon it.** As Madison 
elaborated in Federalist 51, “the soci- 
ety itself will be broken into so many 
parts, interests and classes of citizens, 


that the rights of individuals, or of the minority, will be in little danger from 


interested combinations of the majority.”*” 
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Thus, it is not so much republican virtue that 
keeps the majority from acting unjustly as it is the 
sheer number and variety of groups within the so- 
ciety and the logistical difficulties of fashioning a 
majority for some sinister end. Madison believed 
that majorities devoted to just ends would have 
an easier time of it than those with unjust goals: 
“a coalition of a majority of the whole society 
could seldom take place on any other principles 
than those of justice and the general good.”® But 
he did not completely rule out unjust majorities; 
for to say that they would “seldom” occur is not to 
say that they would never occur. 

Although Madison extolled the benefits of a 
large republic, he also recognized the importance 
of the states in the new system. The Constitution 
did not establish a single consolidated republic but 
a federal system in which the states retained sub- 
stantial powers (see especially the next chapter). As 
Publius explained in Federalist 39, the jurisdiction 
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of the new national government “extends to certain selilasest Of the four possible ways to amend the Constitution, two have 
enumerated objects only, and leaves to the several never been used, and another has been used only once. Under the Constitution, 
States a residuary and inviolable sovereignty over Congress decides on the method of ratification. 


all other objects.” Nonetheless, everyone under- 
stood that the states would be less powerful under the Constitution than they had 
been under the Articles of Confederation. 


The Federalists and Virtue 

If the Federalists did not rely ultimately on republican virtue to ensure just govern- 
ment, they still considered it essential. As Publius wrote, “The aim of every politi- 
cal constitution is, or ought to be, first to obtain for rulers men who possess most 
wisdom to discern, and most virtue to pursue, the common good of the society; 
and in the next place, to take the most effectual precautions for keeping them vir- 
tuous whilst they continue to hold their public trust.” Publius believed that the 
election of senators by state legislators and of presidents by specially chosen elec- 
tors was likely to result in officeholders “most distinguished by their abilities and 
virtue.”® As for the citizenry itself, Publius acknowledged that republican govern- 
ment more than any other kind presumes that people have “sufficient virtue... for 


self-government.”* 


In the last Federalist essay, Publius reminded his readers that the practices of 
the state governments had “undermined the foundations of property and credit,” 
“planted mutual distrust in the breasts of all classes of citizens,” and “occasioned 
an almost universal prostration of morals.”” Simply put, ineffective and unjust 
policies had undermined public morality. By contrast, effective and just govern- 
‘ment that secured the people’s rights, promoted their safety and happiness, and 
punished those who refused to respect the rights of others would be an indispens- 
able aid to virtue and morality. Such a government would attract popular support 
and perhaps even “that veneration which time bestows on everything, and without 


which perhaps the wisest and freest governments would not possess the requisite 
stability.” 

Although the Federalists succeeded in the ratification campaign, they still had 
to make good on their promise to enact amendments under the new government. 
In the next section, we explore how James Madison and other Federalists succeeded 


in amending the Constitution in a way that identified key rights without restricting 
essential national powers. 
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Provisions Protecting Rights in the Constitution of 1787 ao 


Rights protected from federal action: 


e Writ of habeas corpus—unless public safety required its suspension during a rebellion or is 


invasion 
¢ Prohibition on a bill of attainder 
e Prohibition against an ex post facto law 
e Trial by jury in criminal cases 
e 


No conviction for treason without the testimony of two witnesses or a confession in ae 


court 


Rights protected from state action: 


¢ Prohibition on a bill of attainder 
¢ Prohibition against an ex post facto law 


The American Constitution 


Major Issue 


© How and why did the Bill of Rights become part of the U.S. Constitution? 


The addition of 10 amendments to the Constitution in 1789-1791, commonly 
called the Bill of Rights, completed the establishment of the new national govern- 
ment. Together with the Declaration of Independence and the Constitution, the Bill 
of Rights stands as one of the nation’s three essential founding documents. 


Protecting Rights in the Original Constitution 


Because modern Americans tend to look to the Bill of Rights for an enumeration 
of their freedoms, they often fail to realize that the original Constitution, despite 
the absence of a formal bill of rights, did protect several specific rights from fed- 
eral and state action (see sidebar). Key 
=» protections included the writ of habeas 
corpus and prohibitions on bills of at- 
____ tainder and ex post facto laws. 

Pa The writ of habeas corpus, some- 


times called the Great Writ, protects 
___ individuals from arbitrary arrest by au- 
____ thorizing a judge to free someone in the 
___ absence of sufficient legal grounds to 
hold him or her. The British Parliament 
_____ codified the right in the Habeas Corpus 
Act of 1679, and American colonists 
considered it a fundamental protection 
a4 against a tyrannical executive. Under 


¢ Prohibition on coining money, emitting bills of credit, or making anything but gold and . the U.S. Constitution, habeas corpus 
silver coin a tender in payment of debts ee can be suspended only if the “public 
© Prohibition on passing any law impairing the obligation of contracts Safety” requires it during a “Rebellion 


See) 
Bill of Rights—the first 10 amendments to 

the U.S. Constitution, which became effective 
in 1791. 


Writ of habeas corpus—protects individuals 
from arbitrary arrest by authorizing a judge 
to free someone from confinement if there 
are not sufficient legal grounds for holding 
him or her. 


Habeas Corpus Act of 1679—a law passed 
by the British Parliament that codified the 
right to a writ of habeas corpus. 


Bill of attainder—an act by a legislature 
convicting someone of a crime and imposing 
a punishment without a trial before a court. 


Ex post facto law—a law that makes an act 
criminal after it was committed or increases 
the penalty after the fact. 


= : or Invasion.” This has happened only a 
few times, most extensively and contro- 
versially during the Civil War (see Chapters 6 and 14). 

A bill of attainder is an act by a legislature convicting someone of a crime 
and imposing a punishment without a trial before a court of law. Although most 
Americans today have probably not heard the term, the British Parliament passed 
bills of attainder for several hundred years (the last time in 1798), and many of the 
new American states used them during the Revolution to confiscate the property of 
Loyalists. Because bills of attainder resulted in convictions and punishment without 
proper judicial procedures, the authors of the Constitution believed that they vio- 
lated separation of powers and were procedurally unfair. 

An ex post facto law is a law that makes an action criminal or increases its 
punishment after the fact. Without this prohibition, a legislature could pass a law 
to punish an unpopular person by making his or her actions criminal even though 
they were legal when they were done. 

As noted earlier, the Constitution also prohibited the states from issuing their 
own currency, paper or otherwise, with the potential for causing massive inflation. 
Nor could they in this or other ways violate a creditor’s contractual right to a fair 
repayment from a borrower (no law “impairing the Obligation of Contracts”). The 
Constitution did not, however, place these restrictions on the federal government. 
The new Congress could establish a currency, borrow money, and through bank- 
ruptcy legislation affect the obligations of contracts. Reflecting Madison’s argument 
in Federalist 10, the framers believed that the Congress representing the entire na- 


tion would better protect property rights than the legislatures in the much smaller 
states. 
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Fashioning the Bill of Rights 


To the Anti-Federalists and some others, these rights were not enough. Many looked to 
the bills of rights present in seven of the state constitutions as models of what should 
be added to the U.S. Constitution. These state bills of rights were quite extensive, rang- 
ing from 16 provisions in Virginia and Pennsylvania to 42 in Maryland. Not only were 
they longer than what would become the federal Bill of Rights, they tended to be much 
broader in coverage, including many items that we would not normally think of as rights, 
such as philosophical and governmental principles and even duties imposed on citizens.” 

Though not himself an Anti-Federalist, Thomas Jefferson strongly criticized 
the absence of a bill of rights in the Constitution. Jefferson was in France, serving as 
envoy from the Confederation Congress, when he first saw the document. In a letter 
to his friend Madison in which he voiced approval for the Constitution as a whole, 
he called for a bill of rights that would provide for “freedom of religion, freedom of 
the press, protection against standing armies, restriction of monopolies, the eternal 
and unremitting force of the habeas corpus laws, and trials by jury in all matters 
of fact triable by the laws of the land.” “[A] bill of rights,” he insisted, “is what the 
people are entitled to against every government on earth, general or particular; and 
what no just government should refuse, or rest on inference.”” 

Sharing Jefferson’s concerns, seven state ratifying conventions proposed 
157 amendments to the Constitution, although because of duplication the number 
of distinct amendments was much smaller. Many of these were traditional legal 
rights of the sort that ended up in the federal Bill of Rights. Others were broad phil- 
osophical statements, like those found in several of the state bills of rights. And still 
others were attempts to weaken the new national authority by, for example, limiting 
the power of Congress to tax citizens directly, to create commercial monopolies, or 
to establish a standing army in time of peace. 

Why had the framers failed to include a bill of rights in the Constitution? Dur- 
ing the ratification debates, supporters of the Constitution gave a variety of argu- 
ments for opposing a bill of rights: 


* Because the new government would have only certain delegated powers, a bill 
of rights was not necessary (Congress, for example, was not given any power to 
abridge the freedom of speech or of the press). 

- Any effort to list certain rights would imply that others did not exist, yet a com- 
plete listing was impossible. 

* Bills of rights were traditionally the product of struggles between the people 
and a monarchy, yet the people were themselves the source of power in the new 
national government. 

* Finally, as Alexander Hamilton argued in Federalist 84, the new Constitution by 
defining the power and authority of the people and by structuring and limiting 
the power of government “[was] itself, in every rational sense, and to every use- 
ful purpose, a BILL OF RIGHTS.”” 


Despite these initial objections, the Federalists eventually agreed to add a bill of 
rights, as long as it did not limit the essential powers of the new national govern- 
ment or significantly alter its structure. Amendments of this sort, they believed, 
could undercut much of the work of the Constitutional Convention. 

To prevent the passage of dangerous amendments and to promote support for 
the new government, James Madison, a leading member in the new House of Rep- 
resentatives, seized the initiative in the first months of the First Congress. On June 8, 
1789, he proposed a series of amendments to the Constitution that would “expressly 
declare the great rights of mankind secured under this constitution,” including all 
that would become the Bill of Rights (and some others). He recommended that they 
be written into the relevant sections of the Constitution rather than placed together 
at the beginning, as was common in the states, or at the end, as eventually happened. 
Thus, had Madison gotten his way, no Bill of Rights as such would have emerged 


separate from the original Constitution. 
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Madison acted when he did because Virginia and New York had formally asked 
Congress to call a convention for considering amendments to the Constitution. Had 
two-thirds of the states made such a request, Congress would have had to call a con- 
vention under Article V of the Constitution. The friends of the new Constitution 
dreaded what a second constitutional convention might propose. 

Although Anti-Federalists had insisted on amendments, not all were pleased 
with Madison’s proposals. One serving in the First Congress complained that they 


PHOTO ESSAY 


James Madison: Father of the 
Constitution While George Washington has 
long been called the "Father of his Country,” 
his fellow Virginian, James Madison, merits 
the title "Father of the Constitution." In the 
crucial years from 1785 to 1791, no one did 
more than Madison to bring about a new 
constitution for the young nation and to 


make it a success. Many of his contemporaries would have been satisfied with any one of 
the following achievements: 


He was the "guiding force” behind both the Mount Vernon Conference of 1785 and 
the Annapolis Convention of 1786, setting in motion “maneuvers that led to the 
Convention in Philadelphia the following May." 

He prepared assiduously for the Constitutional Convention, writing both a history 
of confederacies and a document detailing the vices of the Confederation. 

He was the chief drafter of the Virginia Plan. 

At the Convention itself, he was one of the most active members, speaking "161 
times, on almost every subject of importance discussed in the debates.” 

On his own volition, he took detailed notes on the debates in the Convention for every 
day it was in session. Many of the delegates regarded Madison as a kind of “semi- 
official reporter of their proceedings." Madison's is by far the best record we have of 
the discussions that occurred in Philadelphia. Because Madison refused to publish his 
debates during his lifetime, they did not become public until 1840, four years after 
his death. (The official Journal of the Convention, the record of the motions and votes 
recorded by William Jackson, the Convention's secretary, was published in 1819.) 

As a member of the Confederation Congress, Madison helped to persuade its 
members to transmit the proposed Constitution to the states and to call for the 
creation of state ratifying conventions. 

Once the Constitution was before the states, no one worked harder than Madison 
to secure its ratification. He corresponded extensively with supporters of the 
Constitution throughout the nation, wrote a third of the Federalist essays published 
in New York City, and successfully led the pro-Constitution forces in the Virginia 
ratifying convention. 

In the First Congress, Madison was a leader in the House in establishing the 
executive departments on a sure footing and in fashioning the Bill of Rights. 


Among all the eminent American founders, Madison stands out for establishing the 
nation's enduring constitutional foundations.’ 


Ratifying the Bill of Rights 


would not satisfy his constituents: “they are not those solid and substantial amend- 


ments which the people expect.” He 
called them “little better than whip- 
syllabub, frothy and full of wind, 
formed only to please the palate.””* He 
and others tried again and again to ex- 
pand Madison’s list to include new re- 
strictions on national powers, shorter 
terms of office, limits on reelection, 
and requirements that representatives 
vote as instructed by their constituents. 

Some also tried to amend what 
became the Tenth Amendment—“The 
powers not delegated to the United 
States by this Constitution, nor prohib- 
ited by it to the States, are reserved to the 
States respectively, or to the people’ — 
by adding the word expressly before del- 
egated, thereby following the language 
in the Articles of Confederation. Madi- 
son responded that every government 
needed “powers by implication,” for no 
constitution could detail every possible 
necessary exercise of power.” In reject- 
ing the adverb expressly, the First Con- 
gress seemed to endorse the doctrine of 
“implied powers” (see also Chapter 3). 

With two minor exceptions, all 
these attempts in Congress to weaken 
the powers or change the structure of the 
Constitution failed. The exceptions were 
(1) a provision to alter representation 
in the House of Representatives so that 
it would grow faster than it otherwise 
might and (2) a prohibition on Congress 
increasing the salaries of its members 
until a new election intervened. These 
became the first 2 of 12 amendments 
sent to the states for ratification on 
September 25, 1789. The other 10, num- 
bered 3 through 12, were what became 
the Bill of Rights. (Thus, what is now the 
First Amendment was actually the third 
in the list sent to the states.) 


Although some Anti-Federalists opposed the amendments when they were before 
the states because they did not go far enough to limit federal power, the necessary 
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three-fourths of the state legislatures ratified all but the first two by December 1791. 
(The original second amendment, on congressional raises, was eventually ratified 
by three-fourths of the states on May 7, 1992—203 years after Congress had pro- 
posed it. It became the Twenty-seventh Amendment, the last to be added. In the 
modern era, Congress typically gives a seven-year limit for ratification, although it 
can extend this if it wishes.) 

Thomas Jefferson, who was the secretary of state when the amendments were 
ratified, notified the state governors of the passage of the 10 amendments ina brief 
note that first mentioned the passage of laws on the regulation of fishermen and the 
establishment of post offices and post roads.” As the author of the leading book on 
the drafting of the Bill of Rights notes, “The Bill of Rights slipped quietly into the 
Constitution and passed from sight and public consciousness until given a new and 
very different life by the Supreme Court more than a century later.” 

Madison’s strategy had succeeded. The Federalists made good on their promise 
to amend the Constitution without allowing structural changes or limits on es- 
sential governmental powers. And although some Anti-Federalists remained un- 
satisfied, the people seemed content that the Constitution now listed fundamental 
rights. In any case, the adoption of the Bill or Rights ended organized opposition to 
the Constitution. No anti-Constitution party arose to lend instability to American 
politics. Instead, as we shall see, political parties argued not over the merits of the 
Constitution but over how to interpret it. (We discuss the Bill of Rights in more 
detail in Chapter 6.) 

Despite the framers’ success in fashioning a new government for a large and 
diverse nation, slavery would eventually drive a wedge between the states and lead 
to a full-scale civil war. Here we review the controversy over slavery at the time of 
the founding and how the Constitution dealt with it. We address other aspects of the 
slavery issue in Chapter 4 on citizenship and Chapter 7 on civil rights. 


SLAVERY AND THE CONSTITUTION 


Mayor Issue 
® How did the Constitution deal with the issue of slavery? 


@ What can we conclude about the concessions that the framers made to 
slavery? 


African slavery was introduced into the American colonies by Dutch traders in 1619 
at Jamestown, Virginia. For most of the seventeenth century, slavery grew slowly in 
the colonies, with only a few thousand slaves in Virginia by 1680. In the eighteenth 
century, however, the slave trade from the west coast of Africa to the Western Hemi- 
sphere grew steadily. Half of the slaves were carried to South America and most 
of the rest to the Caribbean. About 5%-—6% of the slaves transported from Africa 
ended up in what became the United States. 

At first the exact legal status of slaves was unclear. Some were even treated as 
indentured servants who were freed after a certain number of years. Eventually the 
slaves brought from Africa and their children were consigned by law to lifetime 
servitude. By the middle of the eighteenth century, slavery was recognized by law in 
each of the 13 colonies. 

This period saw occasional efforts to restrict or prohibit the slave trade, even in 
colonies that developed large slave populations.”* The original proprietors of Geor- 
gia, for example, prohibited trafficking in slaves because it was “against the Gospel 
as well as the fundamental law of England.” In 1749, however, they lifted this re- 
striction in response to requests from the colonists. 

In South Carolina, which had the most extensive slave trade of any of the colo- 
nies, concerns grew in the early eighteenth century that slavery was discouraging 
the immigration of free laborers and that public safety might be threatened by slave 
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insurrections. A slave revolt in 1740 led the colony to impose a duty on imported 
slaves so high as to end importation for a time. In 1760, the colonial assembly pro- 
hibited the slave trade outright, but the King’s Privy Council vetoed the act. In 1764, 
the assembly responded with another prohibitory duty. 

In Virginia, the colonial assembly passed a series of acts beginning in 1723 and 
continuing down to the Revolution to limit the slave trade through import duties. 
Some of these limits were vetoed by the royal governor, and others were rescinded 
by the assembly itself. In 1772, the assembly petitioned the king to allow his colonial 
governor to assent “to such laws as might check so very pernicious a commerce.” The 
petition cited both the “great inhumanity” of the slave trade and the colonists’ fear 
that it would “endanger the very existence of your Majesty’s American dominions.”*° 
Opposition to the slave trade gained in force during the revolutionary period. 

In the years after the Declaration of Independence promulgated the truth that 
“all men are created equal,” more states restricted the foreign slave trade and the 
northern states began to abolish slavery. By the time the Constitutional Convention 
convened in 1787, only Georgia still allowed the importation of slaves from over- 
seas, and slavery was outlawed or on its way out through “gradual emancipation” 
laws (such as laws that said that children born to slaves after a certain date would be 
free) in New Hampshire, Massachusetts, Rhode Island, Connecticut, and Pennsyl- 
vania. (New York and New Jersey followed suit in 1799 and 1804, respectively, and 
Vermont entered the Union as a free state in 1791.) 

According to the 1790 census, more than nine-tenths of the slave population 
lived in the five states from Maryland southward, where most worked on farms and 
plantations. At that time there were 697,624 slaves in the United States; 59,557 free 
blacks; and 3,172,444 whites. Thus, slaves constituted 18% of the total population 
and free blacks, 1.5%. South Carolina had the highest percentage of its population 
enslaved (43%), followed by Virginia (39%), Georgia (35%), Maryland (32%), and 
North Carolina (26%). 

Some slaves were freed through voluntary emancipations. As a result, the free 
black population in the South more than tripled between 1790 and 1810 (from 
32,000 to 108,000). George Washington, for example, provided in his will that 
on the death of him and his wife, all 124 slaves that he owned outright would be 
emancipated. He stipulated that funds be set aside to provide for those too old or 
too young to support themselves and that the young “be taught to read & write; 
and...brought up to some useful occupation.”®! 


Debating Slavery at the Constitutional Convention 


As we saw earlier, both deliberation over the common good and compromise over 
powerful interests played a part in fashioning the Constitution. This was also ap- 
parent when the delegates tackled three contentious issues regarding slavery: 
(1) whether to count slaves for the purpose of determining how many representa- 
tives each state would get in the new House of Representatives, (2) whether to allow 
the new Congress to prohibit the importation of slaves into the United States, and 
(3) whether to obligate the states to return runaway slaves. 

Southern delegates set the tone early on by, in effect, threatening the collapse of 
the Union if the new constitution did not protect slavery. In late July, General Charles 
Pinckney of South Carolina told the convention that he would not support any plan 
that failed to protect the southern States against “an emancipation of slaves.”*? Others, 
however, denounced slavery and the slave trade as “iniquitous,” “a nefarious institu- 
tion,’ “the curse of heaven on the States where it prevailed,” and “inconsistent with 
the principles of the revolution.” To this John Rutledge of South Carolina responded 
that “[rJeligion & humanity had nothing to do with this question—Interest alone is 
the governing principle with Nations—The true question at present is whether the 
Southn. States shall or shall not be parties to the Union.”* 
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The most wide-ranging debate on slavery occurred on August 22. Some dele- 
gates, such as Roger Sherman of Connecticut, were personally antislavery but willing 
to make concessions because abolition seemed to be well under way and “the good 
sense of the several States would probably by degrees compleat it.”** George Mason 
of Virginia, himself a slaveholder, delivered a lengthy denunciation of slavery for 
discouraging “arts & manufactures”; leading the poor to “despise labor performed 
by slaves”; and creating tyrants of “every master of slaves.’®> Charles Pinckney of 
South Carolina, General Pinckney’s cousin, responded that “[i]f slavery be wrong, 
it is justified by the example of all the world....In all ages one half of mankind have 
been slaves.”*° This was the closest any of the delegates came to defending slavery 
on moral grounds. General Pinckney then added that the entire country benefited 
from slaves and the goods they produced.*” 

When a Georgia delegate insisted that slavery was a local issue that should not 
even be before the Convention, John Dickinson of Delaware countered that the 
slave trade affected “the national happiness” and was therefore properly a matter of 
national concern.** Near the end of the debate, Rutledge again sharpened the politi- 
cal issue: “If the Convention thinks that N.C.; S.C. & Georgia will ever agree to the 
plan, unless their right to import slaves be untouched, the expectation is vain. The 
people of those States will never be such fools as to give up so important an inter- 
est." Because antislavery delegates would not rupture the union over slavery— 
potentially resulting in two nations: one slave and one free—the delegates would 
have to forge a compromise. 


The Compromises of the Constitution 


The words slave and slavery appear nowhere in the Constitution, even though the 
document addresses slavery in three places. This omission was quite intentional; for 
as James Madison told the delegates, “it [was] wrong to admit in the Constitution 
the idea that there could be property in men.”” While it might have been necessary 
to address slavery in this Constitution for a free people, it was not necessary to taint 
the document with words such as slave and slavery that implied that one man could 
own another. 

Three clauses of the Constitution deal with slavery. The first is the so-called 
three-fifths clause, which stipulates that 


Representatives and direct Taxes shall be apportioned among the several 
States which may be included within this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number of free 
Persons, including those bound to Service for a Term of Years, and excluding 
Indians not taxed, three fifths of all other Persons. (Article I, Section 2) 


The phrase “all other Persons” here refers to slaves. For purposes of computing the 
number of representatives that each state would have in the House of Representa- 
tives and the direct taxes that the national government could impose within the 
states (such as a tax on property), five slaves would count as three free persons. Be- 
cause it was expected that the federal government would raise most of its revenues 
through the indirect tax of duties on imports (as it later did), this provision was 
mainly important for determining representation. 

What does the three-fifths clause tell us, if anything, about the framers’ views 
toward slaves and blacks? Despite the claim of some that the Constitution catego- 
rized blacks as “three-fifths of a man)” antislavery Northerners did not want slaves, 
who could not vote, to count at all for determining representation, and pro-slavery 
Southerners wanted the ratio at one-to-one. The higher the ratio, the more repre- 
sentatives that slave states would have in the new House of Representatives. 

Thus, the three-fifths ratio, which had been used by the Confederation Congress 
to determine requisitions on the states, was a compromise between the two positions 


ae 
Three-fifths clause—the provision of 
the Constitution (Article |, Section 2) that 
stipulated that slaves would count as 
three-fifths of a person when determining 
population for apportioning seats in the 
House of Representatives and direct taxes 
among the states. 


62 CHAPTER 2 


REISS SS 

Importation of slaves clause—the provision 
of the Constitution (Article |, Section 9) that 
prevented Congress from prohibiting the 
importation of slaves before 1808. 


Fugitive slave clause—the provision of 

the Constitution (Article lV, Section 2) that 
stipulated that slaves who escaped to another 
state must be returned to their masters. 
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(Madison later called it a “compromising expedient””), not a moral statement about 
the value or worth of blacks versus whites. As noted, it was the Southerners, after all, 
who wanted slaves to count as equal to free persons. And what of the nearly 60,000 
free blacks then living in the United States? For purposes of determining representa- 
tion, all of these were to count as equal to free whites. 

Second, the importation of slaves clause limits the power of Congress to end 
the foreign slave trade: 


The Migration or Importation of such Persons as any of the States now ex- 
isting shall think proper to admit, shall not be prohibited by the Congress 
prior to the Year one thousand eight hundred and eight, but a Tax or duty 
may be imposed on such Importation, not exceeding ten 
dollars for each Person. (Article I, Section 9) 


Here “such Persons” refers to slaves. Congress could not 
prohibit their importation until 1808 but could tax them 
up to $10 each. As noted earlier, when the Convention met, 
only Georgia still allowed the importation of slaves. North 
Carolina had placed a prohibitive duty on slave imports the 
year before, and South Carolina had outlawed the importa- 
tion of slaves two months before the Convention convened. 
The 1808 date was a compromise between an immediate 
cessation of the foreign slave trade, which many delegates 
desired (including some from southern states), and a per- 
manent ban on Congress’s authority to prohibit it. 
Indisputably, this provision was a partial concession 
to the Deep South and especially to Georgia which was 
short of laborers and had less than a third as many slaves 
no as any of the other southern states. Moreover, it allowed 
1 Wi : states that had prohibited the slave trade to reauthorize it 
anytime before 1808, as South Carolina did in 1803. But 


6 te that the phrasing of the clause seems to presume that 
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: : nla f Lau rats & Appleby. ~ £ without the prohibition Congress would end the slave 
NB. Putt one} li aie tr have had the ne trade earlier than 1808, perhaps as soon as it could. In 
This newspaper yeas '= fact, Congress passed a law in March 1807 prohibiting the 
advertisement for newly arrived slaves from Africa remnertet in importation of slaves effective January 1, 1808—the earli- 
the South Carolina Gazette in the 1740s. est moment allowed by the Constitution. 

The third provision on slavery is the fugitive slave clause: 

3: No Person held to Service or 

Americans Debate Slavery and the Constitution f S Labour in one State, under 


In the decades before the Civil War, abolitionists such as William Lloyd Garrison denounced oo 
the Constitution as "a pact with the devil," “a covenant with death," and “an agreement with a 
hell" for its concessions to slavery. Abraham Lincoln emphatically rejected this view in his 


important Cooper Union Address in 1860: 


[NJeither the word "slave" nor "slavery" is to be found in the Constitution, nor the 
word “property” even, in any connection with language alluding to the things slave, 
or slavery; and that wherever in that instrument the slave is alluded to, he is called 
a “person,” - and wherever his master's legal right in relation to him is alluded to, it 
is spoken of as "service or labor which may be due," - as a debt payable in service or 
[T]his mode of alluding to slaves and slavery, instead of speaking of them, 
was employed on purpose to exclude from the Constitution the idea that there 


labor... 


could be property in man.% 


Frederick Douglass, a former slave who became the foremost black leader and orator of 
his time, initially accepted Garrison's interpretation of the Constitution. Speaking in England | 
in the 1840s, he denounced the Constitution for protecting slavery and said that he wished 


to see it "shivered in a thousand fragments."% 


the Laws thereof, escaping 
a into another, shall, in Conse- 
oe quence of any Law or Regu- 
lation therein, be discharged 
from such Service or Labour, 
but shall be delivered up on 
Claim of the Party to whom 
such Service or Labour may be 
due. (Article IV, Section 2) 
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This provision required that slaves 
who escaped to another state be re- 
turned to their masters. It was a real 
concession to the slave interests, espe- 
__ cially in states like Maryland and Vir- 
__- ginia, which bordered Pennsylvania 
____where antislavery sentiment ran deep. 


ti sth} 
(continued) ~ But although the delegates agreed to 


make this concession to slavery, they 
grappled with the exact language. The 
first version, proposed by Pierce Butler 
of South Carolina on August 29, re- 
ferred to those “bound to service or 
labor” being “delivered up to the per- 
son justly claiming their service or 
labor.” The Committee of Style then 
replaced the phrase “justly claiming” 
with “no person legally held,” thereby 
avoiding any inference that slavery 
was just. But even this change was not 
good enough. Madison records that 
on September 15, just two days before 
the Convention adjourned, “the term 
‘legally’ was struck out, and ‘under 
the laws thereof’ inserted...in com- 
pliance with the wish of some who 
thought the term <legal> equivocal, 
and favoring the idea that slavery was 
legal in a moral view.”” 

Because the framers of the Consti- 
tution made concessions to slavery for 
the sake of union but chose language 
to avoid any suggestion that slavery was 
just or moral, later Americans differed 
sharply on the relationship of slavery 
to the Constitution (see the sidebar). 


THE CONSTITUTION AND 
DELIBERATIVE DEMOCRACY 
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By the early 1850s, however, Douglass had come to believe that the Constitution was 
fundamentally antislavery. Noting that "neither slavery, slaveholding, nor slave can anywhere 
be found in it," he held that the Constitution “contain[ed] principles and purposes, entirely 
hostile to the existence of slavery."2® A decade later, in the midst-of the Civil War, he held 
that “in its essence" the federal government was "an anti-slavery government....|t was 
purposely so framed as to give no claim, no sanction to the claim, of property in man. If in 
its origin slavery had any relation to the government, it was only as the scaffolding to the 
magnificent structure, to be removed as soon as the building was completed.” 


This debate continues today. Speaking about the 200th anniversary of the Constitution 
in 1987, Justice Thurgood Marshall, the first African American to serve on the U.S. Supreme 
Court, criticized the framers for compromising with slavery. He particularly cited the decision 
to allow southern states to continue importing slaves until 1808. In so doing, the framers 
“trade[d] moral principles for self interest." Faulting the authors of the Constitution for their 
“outdated notions of ‘liberty, ‘justice; and ‘equality," Marshall praised the “new, more promising 


- basis for justice and equality" ushered in by the amendments to the Constitution that came 


after the Civil War.2’ (We address these matters further in Chapter 7.) 


Yet, Marshall's successor on the Court and the second African American to serve there, 
Clarence Thomas, has a very different view. According to Thomas, if the framers had tried to 
abolish slavery in the new Constitution, the southern states would have broken off to form 
their own pro-slavery confederacy. This would have further entrenched slavery on the North 
American continent and made its eventual extinction even more difficult. "In other words," 
Thomas told a gathering celebrating Abraham Lincoln's birthday in 1999, "the Founders 
made the political judgment that, given the circumstances of the time, the best defense 
of the Declaration’s principles and, ironically, the most beneficial course for the slaves 
themselves was to compromise with slavery while, at the same time, establishing a union 
that, at its root, was devoted to the principle of human equality." For Thomas, the key is "to 
distinguish between the compromises of the Constitution and its principles." 


\a 


A few months after the Constitution was completed, John Adams said that it was 


“the greatest single effort of national deliberation that the world has ever seen. 
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Others have described it in less flattering terms as a “bundle of compromises.” Yet, 
the framers maintained that even the compromises were fashioned to serve a larger 
public good. “In all our deliberations,” Washington wrote in his letter submitting 
the Constitution to the Confederation Congress, “we have kept steadily in our view, 
that which appears to us the greatest interest of every true American, the consolida- 
tion of our Union, in which is involved our prosperity, felicity, safety, perhaps our 
national existence.”'®' A few months later, he wrote to his friend the Marquis de 
Lafayette, the French military officer who served with distinction in the Continental 
Army during the Revolutionary War, that getting the delegates from so many dif- 


ferent states to agree on a system of government was “little short of a miracle. 


102 


Just as the drafting and adoption of the Constitution resulted from the 
deliberations—the “reflection and choice”—of those who served in the Constitu- 
tional Convention and the state ratifying conventions, so also the Constitution itself 
established the foundations for future deliberations about national policy. Yet the 
carefully crafted institutions established by the Constitution do not operate in a 
vacuum. In the next three chapters, we examine other fundamental features of the 
American political system that influence and constrain deliberative democracy in 
the United States: the role of the states in American democracy (Chapter 3), the 
meaning and nature of American citizenship (Chapter 4), and essential aspects of 


American civic culture (Chapter 5). 
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Convening a New 
Constitutional 
Convention? 
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On the 100th anniversary of the U.S. Constitution in 1887, former British prime 
minister William Gladstone famously wrote, “I have always regarded that Con- 
stitution as the most remarkable work known to me in modern times to have 
been produced by the human intellect, at a single stroke (so to speak), in its 
application to political affairs.” But just two years before, the future president 
Woodrow Wilson called attention to possible defects in the Constitution: “We are 
the first Americans to hear our own countrymen ask whether the Constitution is 
still adapted to serve the purposes for which it was intended; the first to entertain 
any serious doubts about the superiority of our own institutions as compared 
with the systems of Europe; the first to think of remodeling the administrative 
machinery of the federal government, and of forcing new forms of responsibility 
upon Congress.”!°* 

Wilson was writing at the beginning of the Progressive Era that lasted into 
the first decades of the twentieth century. The Progressives were intellectuals, au- 
thors, activists, and public officials who combated political corruption, promoted 
governmental efficiency, and worked to empower average citizens. Many of them 
tried to rectify what they saw as defects of the constitutional system. Their principal 
successes were the Seventeenth Amendment of 1913, which provided for the di- 
rect election of U.S. senators, and the Nineteenth Amendment of 1920, which gave 
women the right to vote in state and federal elections. 

The Progressives, however, were unsuccessful in restructuring American gov- 
ernment along the lines of parliamentary governments, which many looked up to 
as more efficient and more democratic than the American separation of powers 
system. None of the proposals advanced in the twentieth century to promote this 
goal—such as having members of Congress run with presidential candidates on the 
same ticket (as presidential and vice-presidential candidates do now), or allowing 
Congress to call for a special presidential election when it loses confidence in the 
president—has generated popular enthusiasm. 

Based on what you now know about American government and politics, would 
you favor the convening of a new constitutional convention to amend or replace 
the Constitution? If such a convention met, how large should it be, how should the 
delegates be selected, and what rules should govern the proceedings? Should it be 
held in secret, as the Constitutional Convention of 1787 was, or in public? What 
amendments, or alternatives to the Constitution, if any, would you like to see con- 
sidered? Apart from your own preferences, what amendments do you think would 
be popular with the members of the convention? Would the convention likely rec- 
ommend any amendments? Do you think that the necessary three-fourths of the 
state legislatures would ratify them? Now, reflecting on the whole process, was this a 
worthwhile exercise or not? Did the country benefit from it? 


Progressives—members of a political reform 
movement of the late nineteenth and 

early twentieth centuries who combated 
political corruption, promoted governmental 
efficiency, and worked to empower average 
citizens 


~ SUMMARY 


After independence from Britain, Americans wrote constitutions for 11 of the 13 states 
and for the country as a whole. The Articles of Confederation, with a single branch of 
government (Congress), very limited powers, and equal state representation, proved 
too weak to govern successfully. In the new states, powerful legislatures exceeded their 
constitutional powers and often passed unwise or unjust measures. By 1787, the central 
government was effectively bankrupt and unable to conduct an effective foreign policy; 
the states were immersed in commercial and territorial conflicts; and economic and 
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social distress was spreading throughout the nation. Many Americans now accepted 
the need for a more powerful national government and new restrictions on the states. 
In February 1787, the Confederation Congress called for a convention to amend the 
Articles of Confederation so as to “render the federal constitution adequate to the exi- 
gencies of Government & the preservation of the Union.” 

The Constitutional Convention met from late May through mid-September 
1787. Early in the deliberations, the most serious conflict divided the large and small 
states over the issue of representation in the new national legislature. Most large 
state delegates supported the Virginia Plan, which scrapped the Articles of Confed- 
eration in favor of a bicameral legislature based on state population, an indepen- 
dent executive and judiciary, and substantial new powers. In response, small state 
delegates lined up behind the New Jersey Plan, which kept the Congress of the ar- 
ticles with its equal state representation, allowed the Congress to appoint a national 
executive and judiciary, and added some new powers to the national government. A 
closely divided Convention opted for the essentials of the Virginia Plan but gave the 
states equal representation in the new Senate. 

After three and a half months, the delegates finished their work. Their proposed 
Constitution established a bicameral Congress and independent executive and judi- 
cial branches. The new government would have substantial new powers—including 
the power to raise its own revenues, to regulate interstate and foreign commerce, to 
declare war, to raise an army and navy, to coin money, to borrow money, and to estab- 
lish lower federal courts—and would deal directly with the citizens, rather than go 
through the state governments. The Constitution also imposed numerous restric- 

' tions on state power. 

Five states ratified the Constitution quickly, three by unanimous votes. The 
process stalled in Massachusetts, where opposition was strong, until the proponents 
promised to support amendments in the new Congress, including a bill of rights. 
In June 1788, New Hampshire became the necessary ninth state to ratify. Virginia 
followed a few days later and New York in July. The new Congress, representing 11 
states, convened on March 4, 1789, and George Washington became president on 
April 30. North Carolina then ratified the Constitution in November, and Rhode 
Island followed in May 1790. 

The debate over ratification between Federalists and Anti-Federalists focused 
on the absence of a bill of rights in the new Constitution, whether the new national 
government was too powerful, whether national leaders would be sufficiently ac- 
countable to the citizenry, whether the government would degenerate into an aris- 
tocracy or monarchy, whether a republic could succeed in such a large country, and 
whether the new arrangements did enough to promote civic virtue. 

Leaders in the First Congress moved quickly to add a bill of rights. The House 
and Senate agreed on 12 amendments, 10 of which were soon ratified by the nec- 
essary three-fourths of the state legislatures. The nationalists made good on their 
promise to amend the Constitution without allowing dangerous structural changes 
or limits on essential governmental powers. Although some Anti-Federalists re- 
mained unsatisfied with the amendments, the people seemed content that the Con- 
stitution now listed fundamental rights. The adoption of the Bill of Rights ended 
organized opposition to the Constitution. 

When the Constitutional Convention met, there were about 700,000 slaves in 
the United States, 18% of the total population. About nine-tenths of the slaves were 
in Maryland, Virginia, North Carolina, South Carolina, and Georgia. At the Con- 
vention, southern delegates insisted that slaves be counted toward representation in 
the House of Representatives, that no federal limits be placed on the importation 
of slaves, and that escaped slaves be returned to their masters. After heated debates, 
the delegates struck compromises that satisfied the pro-slavery delegates but also 
did not count slaves as equal to free persons when computing representation in the 
House, allowed the federal government to prohibit the importation of slaves after 
20 years, and avoided any suggestion in the Constitution that slavery was moral 
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or just. As Madison said about the absence of the words slave and slavery from the 
Constitution, “it [was] wrong to admit in the Constitution the idea that there could 
be property in men.” 


KEY TERMS 


Annapolis Convention p. 38 
Anti-Federalists p. 50 

Articles of Confederation p. 33 
Bicameral legislature p. 33 

Bill of attainder p. 56 

Bill of Rights p. 56 

Checks and balances p. 51 
Committee of Detail p. 43 
Committee of Style p. 47 


New Jersey Plan p. 41 

Paper money laws p. 36 
Parliamentary government p. 46 
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Ratification p. 49 
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Shays’s Rebellion p. 35 
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Summary 


OBJECTIVES 


After reading this chapter, you should be able to 


Describe briefly how the federal-state balance of power has shifted over 
the years. 

Explain why this balance has often tipped in favor of the federal 
government. 

Lay out the advantages and disadvantages of America’s complex system 
of federalism. 

Analyze how federalism affects policy deliberation. 

Understand ways in which federalism may encourage or hamper active 
citizenship. 
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Federalism 


In San Francisco, people on both sides of 
the same-sex marriage issue voice their 
opinions as the California Supreme Court 
takes up the issue. 
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Federal system—a political system in which 
a national government shares powers with 
states or provinces. Each level has definite 
powers and may act directly on individuals 
within its jurisdiction. Examples include the 
contemporary United States, Germany, and 
Canada. 


On July 14, 1948, Minneapolis mayor Hubert Humphrey addressed the Democratic 
National Convention. Humphrey, who would serve later as a United States senator 
and vice president, urged the delegates to back civil rights. “To those who say that 
this civil-rights program is an infringement on states’ rights, I say this: the time 
has arrived in America for the Democratic Party to get out of the shadow of states’ 
rights and walk forthrightly into the bright sunshine of human rights!”! 

Nearly 60 years later, Senator Dianne Feinstein (D-CA) spoke against a fed- 
eral ban on same-sex marriage. Like many other Democrats, she saw the proposal 
as a threat to civil rights. Unlike Humphrey, she found virtue in states’ rights. 
The ban, she said, “strikes at the heart of states’ rights in the area of family law 
and, in doing so, it actually undermines our Constitution. Moreover, I believe 
Americans believe the states should deal with same-sex marriage as the states see 
fit. And so do I.”” 

As these passages suggest, the relationship between the states and the federal 
government has involved dramatic issues. In 1860 and 1861, 11 states seceded 
rather than accept a president who wanted to curb slavery. In the middle of the 
twentieth century, lawmakers deliberated passionately about the federal govern- 
ment’s authority to end racial segregation. More recently, the balance of state and 
federal power has come up in debates over same-sex marriage, assisted suicide, and 
medical marijuana. 

These passages also show that the question of federal-state balance cuts across 
partisan and ideological lines. Although liberal Democrats have a reputation for 
promoting federal power, they sometimes favor the states on issues such as same-sex 
marriage. Conservative Republicans endorse a strong federal role in certain issues 
such as product liability. 

The political lines are complex because the system is complex. Like about two 
dozen other countries, the United States has a federal system.’ Such a system means 
a division of powers in which the national government dominates certain policy is- 
sues (e.g., defense and foreign policy), while regional governments dominate others 
(e.g., education). The American arrangement is especially intricate. In addition to 
the government in Washington and the 50 state governments, the United States has 
3,033 counties, 19,492 municipalities, 16,519 towns and townships, 13,051 school 
districts, and 37,381 special districts for purposes ranging from housing to irriga- 
tion.“ On many issues, no bright line distinguishes the jobs of each level. Although 
education has long been a state and local function, for example, the federal govern- 
ment influences what goes on in classrooms. 

Rules and policies vary from state to state. Some spend much more than oth- 
ers on higher education (see Figure 3-1). Utah forbids gambling, whereas neigh- 
boring Nevada encourages it. Similar crimes have different punishments. Texas 
has put hundreds of prisoners to death, whereas 15 states and the District of Co- 
lumbia have no capital punishment at all.* Variations may create new problems. 
Disparities in tobacco taxes have led to “buttlegging”—buying cigarettes in low- 
rate states and then reselling them in high-rate locales without paying taxes. After 
New York City and New York State both raised cigarette taxes, more than one in 
three smokers in the city bought from buttleggers or found other illegal means to 
evade the taxes.° 

Even when laws are similar, jurisdiction may be unclear. Sale of certain drugs 
may simultaneously violate both state and federal laws, and drug gangs usually 
commit other state crimes (e.g., murder) and federal crimes (e.g, money laun- 
dering). Moreover, both state and local authorities enforce state laws. Accordingly 
federal, state, and local agencies may suffer from feuds and miscommunication. 
One mother in Boston, who lost two sons in separate murders, reacted this way on 
learning of such friction: “None of this helps me or the justice system, it helps the 
bad guys.”” 
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Per Capita Appropriations for Higher Education, By State, Fiscal Year 2009 
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FIGURE 3-1 States vary greatly in higher education appropriations: Wyoming spends five times as much per person as New Hampshire. 
But do not jump to the conclusion that the lower-spending states are stingier. Differences may reflect such things as income and the 


availability of private alternatives. Figures are in dollars. 


Source: www.grapevine.ilstu.edu/tables/FY09/Table3_09.pdf 
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Unitary system—a political system in which 
all authority lies in a central government, and 
other governments within the nation can do 
only what the central government allows. 
Examples include France and Japan. 


Confederal system—a political system in 
which states delegate a limited range of 
powers to a central government for certain 
purposes, such as the issuing of money. 
Examples include the United States under 
the Articles of Confederation and the 
contemporary European Union. 


France and many other countries have unitary systems, which consolidate 
most power in the national government. In some unitary systems, the national gov- 
ernment delegates certain duties to local or regional governments, but it usually 
retains the ultimate authority. By adopting such a system, the United States might 
reduce duplication, overlap, and inconsistency. Yet ever since the founding, such a 
move has had little support. Why? 

Under the Articles of Confederation, the United States had a confederal system, 
a league of states with a weak central government. The Articles ran into trouble, as 
we saw in Chapter 2. But Americans had fought a long war against the strong central 
power of the British government, and they did not want to go back. To the framers of 
the Constitution, a federal system avoided both extremes.* As James Madison wrote, 
dividing power between the state and federal levels means a “double security” for the 
people. “The different governments will control each other, at the same time that 
each will be controlled by itself.”” 
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Unitary, Confederal, and Federal Systems 


In a unitary system, all authority resides in the central government; subdivisions can wield 
only those powers that it delegates to them. Examples include France and Japan. 


f 


People 
Central Government 
States or Provinces 


In a confederal system, sovereign states delegate authority to a central government for 
specific purposes such as defense. Examples include the United States under the Articles of 
Confederation, the Confederate States of America during the Civil War, and the ancient con- 
federations of Greek city-states. 


People 
States or Nations 
Central Government 


The European Union has features of a confederal system. As it explains in a guide for 
Americans: 


The Member States of the EU have agreed to pool some of their sovereign powers 
for the sake of unity and promotion of shared values, just as American states did to 
create a federal republic. In the fields where national sovereignty has been pooled, 
such as trade, the EU negotiates directly with the United States and other countries 
on behalf of all the Member States. Sixteen Member States thus far have also joined 
together their monetary policy and adopted the euro as their currency. But there are 
also many differences. Unlike the American states, EU Member States retain their 
individual authority in many fields, such as security and defense, although they now 
can take joint action in certain foreign and security policy areas." 


In a federal system, the national government shares authority with provinces or states 
but it may act directly on individuals by making them pay taxes or giving them benefits such 
as social security. Besides the United States, examples include Germany, Australia, and Canada. 


People 
eM 


States or Provinces Central Government 
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Over the past two centuries, other advantages of federalism have 
eds States compete for business and population. Each offers a dif- 
ferent package” of rules and services, each with a different “price tag” 
in the form of taxes and fees. In a mobile society, people and businesses 
can move to the states that suit them best.!” 

Each of the nation’s 89,527 governments represents a gateway for citi- 
zens to speak out at public meetings, stage demonstrations, talk to officials, 
and run for office themselves. As Alexis de Tocqueville observed, federal- 
ism thus gives Americans an education in citizenship. “Local institutions 
are to liberty what primary schools are to science; they put it within the 
people’s reach; they teach people to appreciate its peaceful enjoyment and 
accustom them to make use of it.”!” 

Deliberation also benefits from the nation’s federal structure. Major 
domestic issues undergo debate not only by Congress but also by the 50 
state legislatures. With a total of 99 chambers and more than 7,000 mem- 
bers in all, the state legislatures can look at each issue from many angles, education teformeand Gseal rectraintlineinercenter 
making it more likely that relevant ideas and details will get an airing. Each is Kim Guadagno, who was elected New Jersey's 
state’s experience is grist for deliberation in Congress and other state capi- fietever lelitenant governor in 2009. ; 
tals. Justice Louis Brandeis wrote, “It is one of the happy incidents of the 
federal system that a single courageous state may, if its citizens choose, 
serve as a laboratory; and try novel social and economic experiments with- 
out risk to the rest of the country.”!? 

Critics of federalism argue that these advantages are not what they seem. They 
point to cases where deliberation falls short of the ideal and where interstate com- 
petition stalls progress instead of fostering it. But before exploring this debate, we 
need to look at the history of the federal system. 


© Aristide Economopoulos/Star Ledger/Corbis 


In 2010, New Jersey 
Governor Chris Christie (left) and Newark Mayor Cory 
Booker (right) received national attention for efforts at 


GROWTH AND CHANGE — sitiaawiasriatcgen coer) 


Mauor Issue 
@ Why and how has the balance of federal-state power shifted over the years? 


The relationship between the federal government and the states has involved ele- 
ments of both continuity and change. The 1787 Constitution remains relevant, but 
amendments and historical developments have also left a profound mark on the 
federal system. 


At the Founding 


During the Constitutional Convention and the ratification debates, the issue was 
not whether the central government should absorb the states, but whether the states 
were yielding too much to the central government. 

The Federalists argued that the states would remain vigorous. James Madison 
said that Americans’ first attachment would be to their own states.'* This no- 
tion may sound odd today, but it was normal in his time. At the Constitutional 
Convention, Madison wrote, another delegate looked “for the preservation of his 
rights to the State Governments. From these alone he could derive the greatest 
happiness he expects in this life.”!” The Constitution did give the federal govern- 
ment specific, or enumerated, powers. Among other things, Congress could im- 
pose taxes, coin money, and declare war. But the framers denied Congress certain 


powers, such as placing duties on exports from any state. “The powers delegated eae 

by the proposed Constitution to the federal government are few and defined,” Enumerated powers—the 17 express powers 

wrote Madison. “Those which are to remain in the State governments are numer- that Article |, Section 8, of the Constitution 
216 specifically grants to Congress. 


ous and indefinite. 
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eS —— a ~ Anti-Federalists thought that the federal government would overwhelm the 
states and threaten individual liberty. They also feared for the survival of civic vir- 
tue. Republican government, they believed, could thrive only in small societies where 
citizens knew their neighbors and where farm work cultivated character.'’ The new 
system would expand unfettered interstate commerce, opening the door to corrupt 
materialism. One Anti-Federalist said that a national capital would teem with vices: 
“treason—perfidy—violation of engagements—contempt of civil duties—hope from 
the magistrate’s weakness; but above all, the perpetual ridicule of virtue.’"® 

Even today, some think that the Anti-Federalists had reasonable concerns. His- 
torian Walter A. McDougall says that they were right to worry that “a federal estab- 
lishment mighty enough to defend America’s interests against great foreign powers 
would ipso facto threaten the liberty of American citizens and states.” Although 
the federal system has had many problems, as we shall see, it is hard to picture how 
the United States could have prospered if the Anti-Federalists had won. As the Fed- 
eralists argued, other countries could have exploited internal disagreements to pry 
apart the Union or at least to block its growth. The United States might not have 
extended much beyond the Mississippi River, leaving western lands to the English, 
French, or Spanish. Slavery would have lasted longer. And without a dynamic econ- 
omy, free Americans would have been poorer. 


Reserved powers—under the Tenth 
Amendment, the powers not delegated 
to the United States by the Constitution, 
or prohibited by it to the States, that are 
reserved to the states or to the people. 


Federalism from Chief Justices Marshall to Taney 


The Anti-Federalists did win a key battle. The Bill of Rights was a response to 
their argument that the Constitution did not protect the people’s liberty and the 
states’ authority. Under the Tenth Amendment, “[t]he powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are reserved to 
the States respectively, or to the people.”(See Table 3-1.) This amendment spelled 
out the idea of reserved powers. Under this principle, the states (or the people) 
may do anything that the Constitution does not forbid, and the federal govern- 
ment may not intrude. The meaning of this amendment has long been in dispute. 
Some dismiss it is a restatement of the obvious; others see it as an important safe- 
guard. At various times, one reading or the other has prevailed in court. Chief 
Justice John Marshall acknowledged that in a complex federal system, “contests 
respecting power must arise.””° 

Early in the nineteenth century, Marshall wrote historic decisions on feder- 
alism. In McCulloch v. Maryland (1819) the Supreme Court ruled that Congress 
could charter a national bank and that Maryland could not tax it. Marshall pointed 


| FEDERALISM: EARLY CONSTITUTIONAL PROVISIONS 


¢ Commerce Clause: Article |, Section 8, also gives Congress the power to "regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes.” 


e Necessary and Proper Clause: Article |, Section 8, gives Congress the power to "make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States 
or in any Department or Officer thereof." 


¢ Supremacy Clause: Article VI, paragraph 2, establishes the Constitution, federal statutes, and treaties as "the supreme Law of the 


Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary 
notwithstanding." 


¢ Tenth Amendment: "The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people." 


to the “necessary and proper” clause (Article I, Section 8), allowing Congress to 

make all Laws which shall be necessary and proper for carrying into Execution the 
foregoing Powers.” Although bank chartering was not an enumerated power, wrote 
Marshall, Congress could consider this power “necessary and proper” for carrying 
out enumerated powers such as borrowing. Marshall spurned Maryland’s argument 
that necessary must mean “absolutely indispensable.” He laid out the idea of implied 
powers, under which Congress could take actions that had a reasonable link to its 
enumerated powers. “Let the end be legitimate, let it be within the scope of the 
constitution, and all means which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consist with the letter and spirit of the constitu- 
tion, are constitutional.”?! 

Marshall also relied on the supremacy clause (Article VI), which declares that 
the Constitution, as well as all treaties and federal laws, “shall be the supreme Law of 
the Land.” Accordingly, Marshall said, states cannot hamper “the operations of the 
constitutional laws enacted by Congress to carry into execution the powers vested 
in the general government.” 

Another case involved the commerce clause (Article I, Section 8), which em- 
powers Congress to “regulate Commerce with foreign Nations, and among the sev- 
eral States.” In Gibbons v. Ogden (1824), a dispute over navigation on the Hudson 
River between New York and New Jersey, Marshall said that this clause gives the 
federal government exclusive jurisdiction over interstate commerce. Marshall said 
that the clause does not involve just the exchange of goods but a variety of activities, 
including navigation. Marshall did note issues not involving interstate commerce, 
such as trade and travel within a single state. As for matters not involving interstate 
commerce, such as trade and travel within a single state, “[n]o direct general power 
over these objects is granted to Congress; and, consequently, they remain subject to 
State legislation.” During the twentieth century, courts would note the develop- 
ment of an integrated national economy and expand the definition of “interstate 
commerce.” 

Although the Gibbons and McCulloch cases broadened the federal government's 
potential power, its actual reach remained modest. In 1816, the federal government 
had one civilian employee for every 1,933 people (in 2009 the ratio was one for ev- 
ery 111”). Apart from the post office, an ordinary American in the early nineteenth 
century might go years without any direct contact with the federal government. 
During this period, the dominant view held that each level had distinct tasks and 
that the states alone would deal with most matters that affected everyday life. Schol- 
ars call this idea dual federalism. 

What happened if the federal government allegedly overstepped its bounds? 
In response to the Alien and Sedition Acts of 1798, the Kentucky legislature passed 
resolutions declaring that each state could decide for itself whether federal acts 
were unconstitutional and therefore void. Thomas Jefferson anonymously authored 
these resolutions. James Madison, meanwhile, drafted resolutions for the Virginia 
legislature affirming that states could “interpose for arresting the progress of the 
evil” but without going as far as the Kentucky resolutions.” In 1800, Jefferson's elec- 
tion as president put an end to the immediate conflict, but the resolutions would 
fuel later debate. 

In the 1830s, some political leaders cited the resolutions to support nullifica- 
tion, the idea that each state could invalidate federal laws within its own boundar- 
ies. (Madison, now an elderly former president, opposed nullification.) In 1832, 
reacting to unpopular tariffs, the South Carolina legislature called a special state 
convention, which declared the tariffs not “binding upon this State, its officers or 
citizens.” 2° The measure threatened secession if the federal government used force 
to collect the duties. President Andrew Jackson declared nullification “incompatible 
with the existence of the Union.”” Congress authorized Jackson to use the military, 
while offering an olive branch by reducing the duties. The South Carolina conven- 
tion rescinded the measure, then symbolically maintained its defiance by declaring 


the force bill void. 
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“Necessary and proper clause"—the 

final clause of Article |, Section 8, of the 
Constitution, which empowers Congress to 
make all laws “necessary and proper” in order 
to carry out the federal government's duties. 
This “elastic clause" is the constitutional basis 
for implied powers. 


Implied powers—powers of the national 
government that the Constitution does 
not directly mention but that one may 
reasonably infer from the enumerated 
powers. 


Supremacy clause—the portion of Article 
VI saying that the Constitution, as well as 
all treaties and federal laws, "shall be the 
supreme Law of the Land." 


Commerce clause—Article |, Section 8, of 
the Constitution, empowering Congress to 
regulate commerce with foreign nations and 
among the states. It has supplied the basis 
for federal regulation of business as well as 
other domestic policy initiatives. 


Dual federalism—an arrangement whereby 
the national government would focus on 
foreign affairs, national security, interstate 
relations and other topics of national reach, 
leaving many domestic policy issues to the 
states. 


Nullification—the idea that a state may 
refuse to acknowledge or enforce federal 
laws within its boundaries. 
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Supporting the Constitution ae 


Under Article VI, all federal and state officials “shall be bound by Oath or Affirmatiol tc 
support this Constitution.” In The Federalist, Publius said that “the sanctity of n 
would ensure that states “will be incorporated into the operations of the national 
ment as far as its just and constitutional authority extends; and will be rendered au 

to the enforcement of its laws” (emphasis in original).”® Since the founding, official | 


that Congress had duly enacted.” ese 

In his dissent in a 1997 decision that overturned provisions of a firearm 
Justice David Souter wrote, "Hamilton says that the state governmental machine 
be incorporated’ into the Nation's operation, and because the ‘auxiliary’ stat IS 
state officials will occur because they are ‘oound by the sanctity of an oath; | take 
to mean that their auxiliary functions will be the products of their obligations t 
undertaken to support federal law, not of their own, or the States’, unfettered choi 
Justice Scalia disagreed: "The Supremacy Clause, however, makes ‘Law of the Land’ or y 
‘Laws of the United States which shall be made in Pursuance [of the Constitutio ie 
the Supremacy Clause merely brings us back to the question discussed earlier, W: 
laws conscripting state officers violate state sovereignty and are thus not in acco rd with 
the Constitution."%° ; i 

In 2001, Chief Justice Roy Moore of Alabama installed a monument to the Ten Comr 
ments in the state judicial building. The First Amendment forbids an “establishment of re 
Courts have generally held that it forbids government to favor one religion over anoth 
federal judge ordered him to remove it. He defied the order, later explaining: © abs na 


As an officer of the courts, |, like the federal district judge, swore an oath t 
Constitution...the federal district court in effect commanded me to violate | 
oath | swore as Chief Justice of Alabama. The federal district court had no autho 
to do this because the responsibility to administer the justice system of the Si ate 
of Alabama is a power clearly not delegated to the federal government unde the 
U.S. Constitution, and, therefore, under the 10th Amendment, is “reserved to t en 


States."8 ; TERS 
One legal scholar spelled out the other side: “Justice Moore made a voluntary c 10 
swear an oath to uphold the Constitution and its processes. The Constitution has been ir 
preted by a duly constituted court to compel him to remove the Ten Commandments. | thin 
he needs to oblige the court or to step down from office. To do otherwise is indeed to becor 
a law unto himself, not to honor the rule of law."* es 4 
Moore lost. A state judicial panel ousted him, and workers took out the monument. _ ae 
2 Waa 


¥ a 
ee. > 


Desi rae ey 


This confrontation ended in victory for the federal government, but it also 
stiffened Southern resistance. Tocqueville wrote in 1835: “Unless I am strangely 
mistaken, the federal government of the United States is tending to get daily 
weaker....On the other hand, I think I have seen the feeling of independence be- 
coming more and more lively in the states.”** 

The slavery issue fueled Southern talk of secession, which Congress tried to 
quell by passing the Fugitive Slave Act, making it easier for slave owners to enlist 
federal help in capturing runaways. In a case involving a noted abolitionist who had 
forcibly freed a fugitive slave, the Wisconsin Supreme Court in 1855 declared the 
act unconstitutional. The U.S. Supreme Court reversed the decision. Writing for 
the majority, Chief Justice Roger Taney said that the supremacy clause was “too 
plain to admit of doubt or to need comment. This time, it was the abolitionists 
who turned to nullification, and the Wisconsin legislature declared the Supreme 
Court decision null and void. In 1860, South Carolina cited the Wisconsin measure 
as well as similar acts in other northern states as a reason for secession.>> 
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The Civil War and National Identity 


Ten other southern states followed South Carolina out of the Union. The result- 
ing civil war led to the end of slavery and the transformation of American society, 
including federalism. Several such effects of the Civil War stand out. 

First, the Union victory ended serious discussion of secession and nullifica- 
tion, burying the old confederal idea. Ironically, the example of the Confederacy 
reinforced the argument for an effective central government. After seceding, south- 
ern states adhered strongly to the idea of state power and balked at ceding author- 
ity to the regime in Richmond. Thinking that he lacked sufficient power to wage 
war, Confederate president Jefferson Davis feared that the Confederacy’s epitaph 
would read, “Died of a Theory.” Not all historians agree with Davis’s diagnosis, but it 
became conventional wisdom after the Civil War.*° 

Second, the war effort strengthened the federal government. To supply man- 
power and money, Congress passed the first draft law and federal income tax, 
imposed consumption taxes, and established a uniform currency. With southern seats 
vacant, northern Republicans in Congress enacted other policy initiatives: a higher 
tariff, a homestead act to provide free land in the West, and legislation providing loans 
and land grants for a transcontinental railroad.*” The Morrill Act of 1862 made land 
grants to states to support public institutions of higher education (see Figure 3-2). 
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Source: www.webarchive.org/web/20070419160952/www.nrcs.usda.gov/technical/land/Igif/m27841.gif, accessed February 8, 2009. 
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It marked the first time the federal government financially backed a program of state 
welfare.*® At the end of the war, Congress sought to help former slaves by setting up 
Freedmen’s Bureau, the first national agency for social welfare. The bureau, however, 
died during Reconstruction, the period after the Civil War (see Chapter 7). 

Third, the Civil War Amendments to the Constitution limited the states’ power 
and laid a foundation for a later development of federal power (see Table 3-2). The 
Thirteenth Amendment abolished slavery. The Fourteenth Amendment said that 
states could not “deprive any person of life, liberty, or property, without due process 
of law; nor deny any person within its jurisdiction the equal protection of the laws.” 
The Fifteenth Amendment guaranteed the right to vote. Although all three au- 
thorized Congress to pass enforcement legislation—that is, laws necessary to carry 
them out—for a long time judges and lawmakers read the enforcement clauses very 
narrowly. By the late twentieth century, however, they opened the way for federal 
legislation on civil rights. In 1980, the Supreme Court said, “Principles of federal- 
ism that might otherwise be an obstacle to congressional authority are necessarily 
overridden by the power to enforce the Civil War Amendments ‘by appropriate leg- 
islation, such Amendments being specifically designed as an expansion of federal 
power and an intrusion on state sovereignty.” 

Finally, the war helped change the way Americans saw their country. For decades 
after the founding, Americans typically spoke of the “United States” in the plural. 
With the Civil War, a spirit of national unity changed the language: United States 
was now more often singular. Usage of the word nation reflected the shift. Delegates 
to the Constitutional Convention sometimes spoke of the “nation” or “the national 
government.” But because of a belief that these words implied a unitary regime, the 
delegates kept them out of the Constitution. Instead, the document referred to 
the United States as the “Union,” which long remained the preferred term. When 
United States changed from plural to singular, Nation began to replace Union in 
American speech. In his first inaugural, Lincoln spoke of “Union,” whereas in the 
Gettysburg Address two years later, he spoke of the “nation.”*° By the twentieth cen- 
tury, Americans called their country a “union” only in specific circumstances, such 
as the State of the Union Address. 


Federalism in Flux 


After the Civil War, federalism was in flux. Some trends favored a stronger national 
government, while others hampered federal “intrusions.” James Bryce, a British ob- 
server, wrote in 1888 that railroads, telegraph lines, and newspapers were replacing 
state spirit with a national one. Each state, he said, “is attached by a hundred always 


SPABDEI | civic war AMENDMENTS 


¢ Thirteenth Amendment: Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been 
duly convicted, shall exist within the United States, or any place subject to their jurisdiction. Congress shall have power to enforce this 


article by appropriate legislation. 


¢ Fourteenth Amendment (Sections 1 and 5): All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, 
without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. The Congress shall have 
power to enforce, by appropriate legislation, the provisions of this article. 


e Fifteenth Amendment: The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any 
State on account of race, color, or previous condition of servitude. The Congress shall have power to enforce this article by appropriate 


legislation. 
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tightening ties to other states, and touched by their weal or woe as nearly as by what 
befalls within its own limits.’ 

As interstate commerce grew, public concern about corporate power led to calls 
for government action. Congress answered with the Interstate Commerce Act of 
1887, following a Supreme Court decision that states could not regulate interstate 
railroad rates.** Congress passed other laws on business practices. The Supreme 
Court upheld some of these laws, but in other ways it crimped federal authority. 
For example, the Civil Rights Act of 1875 had outlawed racial segregation in the- 
aters and other public accommodations. But the Court found that the Fourteenth 
Amendment allowed Congress to regulate only the actions of state governments, 
not private individuals and organizations.’ Well into the 1930s, the Court took a 
narrow reading of the commerce clause and a broad reading of the Tenth Amend- 
ment. It voided measures ranging from a child labor law to a tax on the sale of grain 
futures. While such decisions were buttressing dual federalism, Congress and the 
states were adding new constitutional amendments that would undercut it. 

In response to an 1895 Supreme Court ruling that the federal government lacked 
the power to impose a direct tax on incomes (notwithstanding the Civil War levy), 
the Sixteenth Amendment (1913) allowed such taxes (see Table 3-3). The income tax 
eventually financed federal grants entailing enormous leverage over state and local 
policy, and it let the federal government dominate revenue sources that the states had 
once had to themselves. It also changed how states raise money. Most came to adopt 
their own income taxes, which they based on the federal income tax. (State income 
tax returns usually ask filers to enter information from their federal returns.) As more 
people had to pay federal income tax, the federal government came to play a direct 
role in daily life. 

The Constitution originally empowered state legislatures to elect United 
States senators, who would presumably represent the interests of state govern- 
ments. The framers thought that this mechanism would serve as federalism’s 


a 


| FEDERALISM: TWENTIETH-CENTURY CONSTITUTIONAL AMENDMENTS 


e Sixteenth Amendment: The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, without 


apportionment among the several States, and without regard to any census or enumeration. 


e Seventeenth Amendment: The Senate of the United States shall be composed of two Senators from each State, elected by the people 


thereof, for six years; and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State legislatures. When vacancies happen in the representation of any State in the Senate, the 
executive authority of such State shall issue writs of election to fill such vacancies: Provided, That the legislature of any State may 
empower the executive thereof to make temporary appointments until the people fill the vacancies by election as the legislature may 
direct. This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes valid as part 


of the Constitution. 


Eighteenth Amendment: After one year from the ratification of this article the manufacture, sale, or vena goltenon of intoxicating | 
liquors within, the importation thereof into, or the exportation thereof from the United States and all territory subject to the Hmriseb eaten 
thereof for beverage purposes is hereby prohibited. The Congress and the several States shall have concurrent power to enforce thle? 
article by appropriate legislation. This article shall be inoperative unless it shall have been ratified as an amendment une Constitution 
by the legislatures of the several States, as provided in the Constitution, within seven years from the date of the submission hereof to 


the States by the Congress. 


Twenty-first Amendment: The eighteenth article of amendment to the Constitution of the ded States is aes feeaices thn 
transportation or importation into any State, Territory, or possession of the United shales for ueivey or use therein of luo Teeuls 
liquors, in violation of the laws thereof, is hereby prohibited. The article shall be inoperative INES it eral Net been ratified as an 
amendment to the Constitution by conventions in the several States, as provided in the Constitution, within seven years from the date 


of the submission hereof to the States by the Congress. 
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main shield.“* During the nineteenth century, senators often fulfilled this role, 
but support for more direct democracy eventually trumped federalism. News sto- 
ries about corrupt senators further eroded confidence in indirect election, even 
though misconduct was rare.*° By 1911, more than half the states had provided 
for popular election polls to advise the legislators on choosing senators.*° In 1913, 
the Seventeenth Amendment provided for direct elections. State governments no 


AP Photo/File 


The Eighteenth Amendment, — 
which launched Prohibition, enabled criminals to get rich from selling 
alcoholic beverages. One such criminal was Chicago's Al Capone. The Sixteenth 
Amendment helped bring him down, however, as the federal government 
imprisoned him for income tax evasion. Here Capone consults with a lawyer. 


longer had a direct role in choosing federal law- 
makers. (Governors could appoint senators to fill 
vacancies but only temporarily.) So when electoral 
pressures favored the federal government over the 
states, senators and House members alike would 
respond accordingly. State and local officials found 
that they had to represent themselves in Washing- 
ton through either individual offices or groups 
such as the National Governors Association. 

The Eighteenth Amendment (1919) provided 
for Prohibition, the national ban on alcoholic bever- 
ages. It took effect in 1920 and continued until the 
Twenty-first Amendment repealed it in 1933. Prior 
to Prohibition, the federal government had only a 
small role in law enforcement, apart from efforts 
to stop smuggling and counterfeiting. Now federal 
law enforcement stretched to include the Customs 
Service, Coast Guard, Department of Justice, and 
the Bureau of Internal Revenue’s Prohibition Unit, 
which later became a separate Bureau of Prohibi- 
tion—the home of the legendary “Untouchables.” 
Federal spending for law enforcement rose nearly 
400% in the 1920s, and Congress passed new crime 
laws.’’ The trend toward greater federal involvement 
did not end with repeal of Prohibition. In 1934, 
Congress enacted the National Firearms Act (NFA), 
banning machine guns and sawed-off shotguns. 


New Deal, War, and New Powers for the Federal Government 


The administration of Franklin D. Roosevelt (1933-1945) marked another turning 
point. To fight the Great Depression, the national government started major pro- 
grams in areas that had once been the domain of states and localities. The measure 
with the most lasting impact was the Social Security Act of 1935. In addition to ben- 
efits for seniors, the act included unemployment insurance, grants to the states for 
medical care, and aid to dependent children. The last provision, which drafters saw 
as a humble program for widows, evolved into Aid to Families with Dependent Chil- 
dren, the complex federal-state program that Americans came to identify as “welfare.” 

In Roosevelt’s first term, the Supreme Court stuck to dual federalism, strik- 
ing down key New Deal initiatives such as the National Industrial Recovery Act. In 
1937, however, justices found that Congress could regulate intrastate activities “if 
they have such a close and substantial relation to interstate commerce that control 
is essential, or appropriate, to protect commerce from burdens and obstructions.” 
In Wickard v. Filburn (1942), the Court went further. Congress could make laws 
even on local, noncommercial activities if they have “a substantial economic effect 
on interstate commerce,’ whether direct or indirect.*? Other decisions, meanwhile, 
shrank the reach of the Tenth Amendment. In 1941, the Court found that it “states 
but a truism that all is retained which has not been surrendered.” 

In that year, the United States entered World War II. Because of the war ef- 
fort, federal spending rose nearly tenfold between 1940 and 1945. Military spending 
plunged after the victory but started rising again because of tension with the Soviet 


Union. The war not only launched a large permanent military establishment but 


also deepened federal involvement in domestic affairs. By Pearl Harbor, the era of 
dual federalism was over. 


The Federal Government Assumes a Dominant Position 


In the decades after World War II, lawmakers often framed new domestic measures 
as efforts to strengthen national security. This approach drew political support and 
gave federal spending a further constitutional rationale as an exercise of “war pow- 
ers.” Congress noted that good roads were vital for the movement of military per- 
sonnel and equipment. Hence, the official title of the interstate highway system was 
the “National System of Interstate and Defense Highways.” Likewise, a major pro- 
gram of federal financial aid to public schools was the “National Defense Education 
Act” of 1958. 

In the 1960s, the federal government gave more and more aid to states and 
localities—not only to augment their resources but to shape their policies. Fed- 
eral policymakers hesitated to give governors or state legislators free rein to spend 
money, worrying that they would squander it.*' In the early 1960s, most state legis- 
latures spent little time in session and lacked professional staff support.” Stories of 
corruption and poor administration often emerged 
from state capitals and city halls. 

Consequently, Congress enacted hundreds of 
categorical grant programs, which directed the 
funds to specific purposes and laid out rules on how 
the recipients had to run them. Categorical grants 
went to popular purposes such as education and 
health care, but opponents said they encouraged 
state and local policymakers to respond less to their 
own constituents and more to Washington bureau- 
crats.* Their complexity also sparked complaints. 
Governor Nelson A. Rockefeller (R-NY) said, “The 
seventeen grants in welfare alone have led to five 
thousand pages of federal program operating re- 
quirements. In the case of education grants, a state 
is required to submit twenty separate plans.” 

Federal nondefense spending was about equal 
to state and local spending until the late 1960s (see 
Figure 3-3). The federal government outstripped 
the states with the implementation of Medicare 
and the growth of other social programs. By this 
time, liberals such as Robert Kennedy and con- 
servatives such as Ronald Reagan were saying that 
centralization of power had gone too far. 
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New Federalism: Revival and Turmoil 


In 1969, President Nixon declared “it is time for a New Federalism in which power, 
funds, and responsibility will flow from the federal government to the States and 
to the people.” Noting that “Washington has taken for its own the best sources of 
revenue,” he proposed general revenue sharing. Under this program, the federal 
government would send tax money directly back to the states and localities with 
minimal red tape. After long debate, Congress enacted the proposal, which delivered 
$83 billion to states and localities during its 14-year life. 

The 1970s also saw the emergence of block grants. More flexible than categorical 
grants, block grants distribute funds within a broad policy area, such as community 
development. In his first year in office, President Reagan won passage of legislation 
combining 57 categorical grants into 9 block grants. Although total federal funding 
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Categorical grant—grant that spells out 

in detail the specific categories in which 
state and local governments must spend the 
money. 


New Federalism—President Nixon's plan to 
turn more authority over to state and local 
governments. Other presidents have also 
used the term. 


General revenue sharing—a program to 
distribute federal tax money to states and 
localities with few restrictions. The program 
ended in 1986. 


Block grant—grant in which the federal 
government lays out broad terms on how the 
state and local governments should spend 
the money. 


Government Spending 


~~ 
Year 


FIGURE 3-3 Figures represent spending by different levels of government 
as a percentage of gross domestic product, fiscal years 1948-2007. Figures for 
state and local governments exclude federal grants. The federal figures exclude 
spending on national defense. 


Source: www.whitehouse.gov/omb/budget/fy2009/sheets/hist03z1.xls and 
www.whitehouse.gov/omb/budget/fy2009/sheets/hist15z3.xls 
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Mandate—federal requirement that state 
and local governments take certain actions. 


Unfunded mandate—law or rule requiring 
states and localities, or the private sector, 
to perform functions for which the federal 
government does not supply funding. 


Federal Grants to States and Localities 


Billions of Constant 
(Fiscal Year 2000) Dollars 


1960 1965 1970 1975 1980 1985 1990 1995 2000 2005 2007 
Year 


Pe neu This graph shows federal aid to states and localities in constant (fiscal 


year 2000) dollars. Note a rise between 1960 and 1980, a drop during the 1980s, and 
increases since 1990. 


Source: United States Office of Management and Budget, Budget of the United States Government 
Fiscal Year 2009 at www.gpoaccess.gov/usbudget/fy09/sheets/8_3.xIs 


for grants declined during the Reagan years, the president and his RO 
argued that greater flexibility allowed the states to maintain the same level of service.” 
Critics said that his policies weakened the fight against poverty. 

In some ways, state and local governments did not benefit from the trends of 
the 1980s. As the federal deficit increased, Congress and the president looked for 
programs to cut. One was revenue sharing. Reagan said, “How can we afford reve- 
nue sharing when we have no revenues to share?”*” Congress scrapped the program. 

Despite the deficit, lawmakers wanted to supply more services. One way out 
of this bind consisted of mandates—requirements that states or localities take 
certain actions lest they face penalties. Man- 
dates had long been part of American feder- 
alism, but they now became more common. 
Often they lacked provisions to pay for compli- 
ance. State and local officials complained that 
these “unfunded mandates” let federal officials 
take credit for services while shifting costs. The 
1990 Americans with Disabilities Act requires 
businesses and governments to offer people 
with disabilities equal access to employment, 
buildings, and transportation. The act does not 
fund the costs. 

During the 1990s, declining federal deficits 
enabled the federal government to send more 
money to states and localities (see Figure 3-4). 
In principle, most political leaders praised the 
idea of decentralizing power; in important ways, 
however, centralization persisted. The economic 
crisis that started in 2008 led to an even bigger 
role for the central government, with a large 
spike in federal spending. 


MB ( CONTEMPORARY ISSUES IN FEDERALISM 


Mayor Issue 


® Most federal policymakers endorse the idea of transferring power to the states. 
Why do their policy decisions so often go in the opposite direction? 


One might refer to recent years as an era of “zigzag federalism.” In some policy areas, 
states and localities gained greater flexibility to experiment with new approaches. 
At the same time, the federal government took certain actions that limited this flex- 
ibility and arguably hindered policy innovation. 


Of Two Minds: Devolution and Preemption 


During recent decades, Americans have favored the states in some ways. Between 1960 
and 1972, no current or former governor won a major-party presidential nomina- 
tion. But between 1976 and 2008, every race for the White House included at least 
one presidential or vice presidential candidate who had served as governor. In 1988, 
for instance, Michael Dukakis of Massachusetts won the Democratic nomination in 
part because of national praise for his jobs programs. Four years later, Bill Clinton 
of Arkansas stressed his record on education and welfare reform. In 2000, George 
W. Bush used his accomplishments in Texas to argue that he could be a bipartisan 
problem solver. 

Survey data suggest that the appeal of governors is no fluke. Americans think 
that state and local government provides greater value than the federal govern- 
ment (see Figure 3-5). Vietnam and the Watergate scandal exposed the federal 


government's shortcomings. Meanwhile, state legislatures “professionalized,” 
with more time in session, larger staffs, and longer legislative careers. (In come 
States, voters later thought these trends were going too far, and they passed term 
limits.) In the 1990s, mayors such as Rudolph Giuliani of New York and Richard 
M. Daley of Chicago got credit for dramatic drops 
in crime rates. Accordingly, many politicians called 
for shifting power, funds, and responsibility from 
the federal government to the states and people. 
Instead of “new federalism,” they now referred to 
this shift as devolution. In 1994, Republicans won 
control of Congress, with devolution as part of their 
campaign message. The new majority passed a law 
requiring the Congressional Budget Office to esti- 
mate the cost of proposed mandates and making it 
harder to enact them without funding. 

But there was less to devolution than met the 
eye. While the Unfunded Mandates Reform Act 
of 1995 did provide more information, it had little 
impact. Loopholes enabled Congress and the bu- 
reaucracy to keep imposing mandates.** Meanwhile, 


Percent 
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Most for the Money? 


Congress backed away from devolution by passing S3 Year 

preemption statutes, which override state and local FIGURE 3-5 "From which level of government do you feel you get the most 
authority. For instance, the Internet Tax Freedom Act for your money?" In response to this question, Americans favor state and local 
of 1998 forbade states and localities from taxing In- governments, and by greater margins since the 1970s. 

ternet access for the next three years. (Congress later Source: From Richard L. Cole and John Kincaid, "Public Opinion on U.S. Federal and 
extended it.) Governor Tom Carper (D-DE) said, Intergovernmental Issues in 2006: Continuity and Change," Publius: The Journal of 


“The independence and responsibility that devolu- 
tion has given states in certain areas has been offset 
by preemption elsewhere.” 

What accounts for the apparent inconsistency? Federalism is an abstract 
concept to most Americans. Although they support it in principle, more con- 
crete concerns often outweigh it in practice. Liberals and conservatives readily 
invoke federalism when states are more likely to do what they like than is the 
federal government. They downplay federalism when the reverse is true. In 1999, 


Michael Grunwald of the Washington Post offered two telling examples. 


Reprinted with permission. 


Sen. Ron Wyden (D-Ore.) has been a staunch defender of Oregon’s assisted 
suicide law; at the same time, he is leading the effort to stop states from 
taxing the Internet. Rep. David M. McIntosh (R-Indiana), a candidate for 
governor, sponsored the most important pending states’-rights bill, an ef- 
fort to force Congress to acknowledge what it’s doing any time it preempts a 
state law. But he has supported measures making it more difficult for states 
to take action limiting the value of private property.” 


An examination of several policy areas will confirm an observation by legal 
scholar Jonathan Adler: “Federalism does not play favorites. It limits the scope of 
federal power to pursue liberal and conservative ends alike.’*' When people on ei- 
ther side of the spectrum break with the normal position on the balance of state and 
federal power, they are not necessarily being unprincipled. Instead, they may just 
be managing tensions between federalism and other principles that they hold dear: 
equality, liberty, enterprise, or limited government. 


Regulation 


Regulatory issues supply vivid examples of such tensions. In 1976, the Supreme 
Court ruled on a law extending the federal minimum wage to state and local 
employees. The majority said that the law invaded the states’ “traditional govern- 
mental functions” and was outside the authority of the commerce clause.” Nine 


Federalism 36 (Summer 2006): 445. Copyright © 2006 by Oxford University Press. 


Devolution—a term that became common 
in the 1990s for the shift of power from the 
federal government to states and localities. 


Preemption statute—federal law that 
empowers the national government to 
override state and local authority over a 
public policy issue. 
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years later, in Garcia v. San Antonio Metropolitan 
Transit Authority, the Court overturned that deci- 
sion, holding that federal wage and hour rules did 
apply to state and local employees. The states do 
not need the protection of the federal judiciary, 
said the Court, since the “political process ensures 
that laws that unduly burden the States will not be 
promulgated.”® William Bradford Reynolds, an 
assistant attorney general in the Reagan adminis- 
tration, spoke for many conservatives: “The Court 
effectively repealed the 10th Amendment all on its 
own.” A spokesperson for the AFL-CIO expressed 
the liberal view, calling Garcia “a return to a sensi- 
ble and balanced view of the relationship between 
the states and the federal government.” 

During the George W. Bush administration, 
Democrats accused the Republican White House 
and Congress of usurping state powers. New fed- 
eral laws preempted state laws or rules on public 
health, the environment, and other issues. When 
the House debated a measure to set uniform food 
safety warning notification requirements, Maurice 
Hinchey (D-NY) said, “Now they present to us a 
bill which denies states’ rights; denies the states the 
ability to protect their citizens by watching the food that they eat. All of those 
state laws are going to be washed away by this legislation. It is probably even 
unconstitutional.”* Phil Gingrey (R-GA) defended the proposals, saying that 
“food regulation is composed of a variety of different and sometimes inconsis- 
tent state requirements. Collectively, this hodgepodge of regulations not only 
inhibits interstate commerce, but it also drives up the cost for consumers.” 
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President Obama 
signs a memorandum to extend benefits to same-sex partners of federal 
employees. During the ceremony, the president said that he would work to 
repeal the Defense of Marriage Act. "I believe it's discriminatory, | think it 
interferes with states’ rights, and we will work with Congress to overturn it.” 


Welfare and Education 


Key Supreme Court Decisions on Federalism In 1996, Congress backed devolu- 


McCulloch v. Maryland (1819)—Congress could enact all laws "necessary and proper" to fF 


carry out enumerated constitutional powers. 


Gibbons v. Ogden (1824)—Congress could regulate a wide range of matters of interstate 
commerce, not just direct exchange of goods, as long as there is a commercial connection 
with another state. 


Wickard v. Filburn (1942)—Congress could regulate intrastate, noncommercial activity if it 
would have a substantial effect on interstate commerce. 


Garcia v. San Antonio Metropolitan Transit Authority (1985)—Congress could apply 
minimum wage requirements to state and local governments. The decision overruled a 
previous decision holding that such regulation would violate the Tenth Amendment. 


United States v. Lopez (1995)—Congress could not regulate firearms in school zones. 
The decision was the first in decades to limit congressional power under the commerce 
clause. 


Printz v. United States (1997)—Congress could not require local law enforcement officials 
to make criminal background checks of people seeking to buy handguns. 


United States v. Morrison (2000)—Congress lacked power under the Commerce Clause to 
enact federal civil remedies for victims of gender-based violence. 


Kelo v. City of New London (2005)—States and localities could use eminent domain to 
further private economic development. 


tion by ending Aid to Families with 
Dependent Children (AFDC), the 
welfare program that had started as 
part of the 1935 Social Security Act. 
The 1996 welfare reform law replaced 
AFDC with block grants. The new law 
made other major changes, such as 
work requirements for able-bodied 
recipients and limits on how long 
families could receive cash welfare. 
Within three years of the law’s enact- 
ment, welfare caseloads fell by nearly 
half. Supporters of the law argue 
that it moved people from welfare to 
work, whereas skeptics contend that it 
pushed the needy into destitution or 
dead-end, low-wage jobs. Both sides 
agree that at least some of the reduc- 
tion stemmed from general economic 
growth. And both agree that the law 
did shift authority to the states. Before 
the law, the federal government had 


set eligibility guidelines and then funded specific programs at certain levels. But 
with the block grant, the states have more say over whom to help and howd The 
federal role consists mainly of setting goals and then rewarding or penalizing 
states according to their performance. 

On another issue, however, Congress enhanced federal authority when it 
passed President George W. Bush’s education proposal, the No Child Left Behind 
Act (NCLB). To receive federal aid, states would now have to meet major new re- 
quirements that aimed at improving outcomes. These requirements included ac- 
countability systems with rigorous standards in reading and mathematics, annual 
testing for all students in grades 3-8, and annual statewide objectives. 

Although the law was the initiative of a Republican president, some in his 
own party fault it as a federal intrusion. “What we want is to make a real firm 
stand for local control,” said a Republican state senator in Minnesota when he 
proposed ending the state’s participation in NCLB. “We've had five years of the 
No Child Left Behind regime, and I think it’s safe to call it a failure now. We’re 
giving it an F and trying to take back our schools.”” Supporters say that the new 
requirements ensure improvements in education and that it provides enough 
flexibility. 

In 2009, President Obama’s economic stimulus legislation provided $4.35 billion 
for the Race to the Top Fund. This competitive grant fund rewards states that have 
improved student achievement and have crafted the best plans for speeding up their 
reforms in the future. The idea is that the winning states will offer models for others 
to follow. 7! 


Crime 


Alexander Hamilton wrote of a “transcendent advantage belonging to the province 
of the State governments...I mean the ordinary administration of criminal and 
civil justice. This, of all others, is the most powerful, most universal, and most 
attractive source of popular obedience and attachment.” Until Prohibition, as 
we have seen, federal authorities had only a slight role in crime control. In the 
1960s and 1970s, surging crime created a public demand for action, and Congress 
responded by extending federal jurisdiction, and often duplicating state laws. By 
“federalizing” crimes, Congress thus allowed federal law enforcement officers and 
prosecutors to go after offenses that would otherwise be in the domain of state and 
local authorities. The federalization of crime has continued, increasing the burden 
on federal agents. “Congress keeps adding bricks to the load,” said a former deputy 
director of the FBI ia 1999. “Pretty soon, you'll find that nobody can pull the cart 


73 
anymore. 


In the 1990s, the Supreme Court considered federalism issues arising from 
several anticrime measures that Congress had passed. In the 1995 case of United 
States v. Lopez, the Court reviewed a law making it a federal crime to have a fire- 
arm within 1,000 feet of a school. The Court voided the law, saying that the mere 
act of bringing a weapon near a school had little to do with interstate or foreign 
commerce, so Congress could not ban it. In the majority opinion, Chief Justice 
William Rehnquist (see photo essay) wrote that upholding the law would require 
the Court to accept “that there never will be a distinction between what is truly 
national and what is truly local. This we are unwilling to do.” The following year, 
the Court considered another firearms law. One provision required local law en- 
forcement officials to make criminal background checks of people seeking to buy 
handguns. In Printz v. United States, the Court declared the provision uncon- 
stitutional. “The Federal Government may neither issue directives requiring the 
States to address particular problems, nor command the States’ officers, or those 
of their political subdivisions, to administer or enforce a federal regulatory pro- 
gram...such commands are fundamentally incompatible with our constitutional 


system of dual sovereignty.” 
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Dealing with an even more sensitive case, United States v. Morrison, the Court in 
2000 struck down a portion of the 1994 Violence against Women Act. The provision 
allowed victims of sexual assault to sue their alleged attackers in either federal or state 
court. Supporters of the measure justified its constitutionality under the commerce 
clause, arguing that such violence di- 
minishes the victims’ productivity. 
PHOTO ESSAY The Court’s majority disagreed. “Gen- 
der-motivated crimes of violence are 
not, in any sense of the phrase, eco- 
nomic activity.’”° One liberal critic ar- 
gued, “Unfortunately, the majority on 
the court is using antiquated notions 
of states’ rights that have been repudi- 
ated for decades to limit the authority 
of the federal government.’” A con- 
servative columnist praised the Court 
for spurning the “argument that any 
activity is economic, and therefore 
subject to congressional regulation, if 
the activity, multiplied by thousands 
of instances, could conceivably have 
some economic consequence.””* 

Advocates of limiting federal 
power took heart from Lopez, Printz, 
and Morrison. But Americans still sup- 
ported federal action. For instance, one 
poll showed that two-thirds of Americans supported the measure that included the 
Violence against Women Act as well as provisions to federalize violent crimes.” Re- 
publican and Democratic lawmakers have continued to write such measures. In 2009, 
Senator Dianne Feinstein proposed a bill broadening federal authority to prosecute 
criminal street gangs.*° She cast gang violence as a national issue rather than a local one: 
“Our national gang problem is immense and growing, and it is not going away. Our 
cities and States need help.”®' The bill had Re- 
publican and Democratic cosponsors. On this 
measure, as with other crime issues, elected of- 
shes nel bees ficials in both parties believed that other con- 
———_ EET Waly weer iy cerns overrode the principle of federalism. 
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Chief Justice William Rehnquist 
President Nixon appointed William Rehnquist 
as an associate justice of the Supreme Court 
in 1971. In 1986, President Reagan elevated 
him to chief justice. (Both appointments 
required Senate confirmation.) “I'm a strong 
believer in pluralism," he told the New York 
Times in 1985. “Don't concentrate all the 
power in one place. And, you know, this is partly, | think, what the framers also conceived. 
So, it kind of is the line where political philosophy joins or at least borders judicial 
philosophy. You don't want all the power in the Government as opposed to the people. 

You don't want all the power in the Federal Government as opposed to the states."® 
Accordingly, his judicial decisions on federalism tended to favor the states over the federal 
government—a major development in constitutional law. The Rehnquist Court prompted 
vigorous debate among legal scholars. Erwin Chemerinsky said, “| don't think we can forget 
that most all the laws that have been struck down in the name of federalism were laws 
that were socially desirable."® 


© Wally McNamee/CORBIS 


Life, Death, and Health 


In 1994, Oregon voters passed the Death with 
Dignity Act (DWDA) the first state law allow- 
ing physician-assisted suicide for terminally ill 
adults. After court battles and the defeat of a 
ballot measure that would have repealed it, the 
law went into effect in 1997. In 2001, Attor- 
ney General John Ashcroft ordered the Drug 
Enforcement Administration to consider the 
lethal administration of drugs to be a viola- 
tion of the federal Controlled Substances Act. 
A group of Oregon residents fought this inter- 
pretation, and the U.S. Supreme Court agreed 


Robert Nickelsberg/Getty Images News/Getty Images 


Agents of U.S. Immigration 


and Customs Enforcement (ICE) work with local law enforcement officers to with them. Writing fora majority that included 
arrest a suspected gang member. When gangs smuggle illegal aliens, traffic in the Court’s liberal members, Justice Anthony 
drugs, or commit other federal crimes, federal agents already have the authority Kennedy said that the federal law did not reg- 


to go after them. Proposed legislation would broaden this authority. ulate the practice of medicine in general. “The 


silence is understandable given the structure and lim- 
itations of federalism,” which give the states great lee- 
way in protecting health and safety.*“ In dissent, Justice 
Antonin Scalia, a conservative, wrote that from early 
national history, “the Federal Government has used 
its enumerated powers, such as its power to regulate 
interstate commerce, for the purpose of protecting 
public morality—for example, by banning the inter- 
state shipment of lottery tickets... [U]sing the federal 
commerce power to prevent assisted suicide is un- 
questionably permissible.”*® 

A different outcome came from an earlier case in- 
volving the same federal law. In 1996, California voters 
passed a ballot measure legalizing medical marijuana, 
but federal agents continued to enforce the Controlled 
Substance Act even when patients claimed the protec- 
tion of the state law. This time, the Supreme Court 
sided with the federal government. The majority opin- 
ion relied on the Wickard precedent: “In both cases, 
the regulation is squarely within Congress’ commerce 
power because production of the commodity meant 
for home consumption, be it wheat or marijuana, has 
a substantial effect on supply and demand in the na- 
tional market for that commodity.”® In U.S. v. Morrison, by contrast, the justices found 
that violence against women did not involve interstate market activity. 
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Protesters in wheelchairs 


Lawsuits 


In 1793, the Supreme Court accepted jurisdiction of a lawsuit against one state by a 
citizen of another. Seeing an apparent encroachment on state powers, Congress and 
the states responded with the Eleventh Amendment (passed by Congress in March 
1794 and ratified in February 1795). It provides that federal judicial power shall not 
extend to lawsuits “against one of the United States by Citizens of another State, or 
by Citizens or Subjects of any Foreign State.” (See Table 3-4.) 

Recent Supreme Court decisions have renewed the prominence of this long- 
obscure amendment. In 1999, the Court ruled that Congress could not subject 
states to lawsuits in their own courts for violations of federal laws.*” In 2002, the 
Court found that states enjoyed similar protections from private complaints before 
federal agencies.* In these cases, the Court did not rely on the Eleventh Amendment 
alone but on the Constitution’s original structure. This reasoning was the topic of 
debate, with critics saying that it went far beyond the letter of the Constitution. 

These cases seemed to strengthen the states’ hand, but meanwhile, Congress was 
preempting their authority over other kinds of lawsuits. The Protection of Lawful 
Commerce in Arms Act is one example. Starting in the late 1990s, dozens of local gov- 
ernments sued firearm manufacturers and distributors, seeking millions of dollars 
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demonstrate outside the U.S. Supreme Court as the justices take up the issue 
of physician-assisted suicide. "Not Dead Yet" is a group that opposes this 
practice on the grounds that it may endanger people with disabilities. 
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e Eleventh Amendment: The Judicial power of the United States shall not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State. 


° “Full Faith and Credit” Clause: According to Article lV, section 1, “Full Faith and Credit shall be given in each State to the public Acts, 
Records, and judicial Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which such Acts, 


Records and Proceedings shall be proved, and the Effect thereof." 
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Sears 
"Full faith and credit" clause—Article lV, 
Section 1, of the Constitution, which requires 
each state to recognize and honor the 
actions of the other states. 


in damages for gun violence. They charged negligence on the part of the indus- 
try, which responded that it should not be liable when others use their products 
to commit crimes. In 2005, Congress voted to shield firearm makers and dealers 
from such lawsuits in state and federal courts. The chair of the House Judiciary 
Committee quoted a Supreme Court decision: “[O]ne State’s power to impose 
burdens on the interstate market...is not only subordinate to the Federal power 
over interstate commerce but is also constrained by the need to respect the in- 
terests of other States.”®® Sheila Jackson Lee (D-TX) disagreed: “(T]he leadership 
of the House is all too eager to ignore principles of federalism when it suits their 
ideological needs.” 


Same-Sex Marriage 


The Constitution’s “full faith and credit” clause requires each state to recognize the 
others’ laws, records, and judicial proceedings. Under this clause, you can use your 
home-state license to drive anywhere in the country. If you successfully sue some- 
one, that person cannot escape the judgment by moving because it is enforceable in 
out-of-state courts. 

The clause also allows Congress to “prescribe the Manner in which such 
Acts, Records and Proceedings shall be proved, and the Effect thereof.” Until 
recently, only lawyers and constitutional scholars studied these words. In 1996, 
reacting to the prospect that some states might legalize same-sex marriages, 
Congress passed and President Clinton signed legislation specifying that other 
states need not recognize such marriages. Supporters of the Defense of Marriage 
Act cited this clause as their constitutional basis. Opponents said that Congress 
may only set out procedures for carrying out the “full faith and credit” clause, 
not make exceptions. 

In 2003, a Massachusetts court ruled that the state’s constitution required official 
recognition of same-sex marriages. Some conservatives sought to amend the United 
States Constitution to.stop same-sex marriages. Liberals objected to the proposal, say- 
ing that it violated the principle of federalism. “I, like everyone else in the Senate, took 
an oath when I joined this body to support and defend the Constitution,” said Russ 
Feingold (D-WI). “The Framers of our Constitution granted limited, enumerated 
powers to the Federal Government, while reserving the remaining powers of govern- 
ment, including family law, to State governments.””! Conservatives replied that mar- 
riage had long been a matter of federal jurisdiction. They cited nineteenth-century 
laws banning polygamy in territories and twentieth-century court rulings striking 
down state laws on marriage and divorce.” 

In 2010, when a federal judge struck down California’s voter-approved ban on 
same-sex marriage, the two sides switched places. Liberals applauded the use of 
federal power to defend individual rights, while conservatives lamented a judicial 
limitation on states’ rights.”° 


The National Guard 


By federal law (10 USC 311), the “unorganized militia” includes all other able- 
bodied males between the ages of 17 and 45.° The National Guard constitutes the 
“organized” militia and consists mainly of civilians who serve part-time. It has both 
federal and state roles. Each governor commands Guard forces through the state 
adjutant general and can call them into action during emergencies such as riots and 
floods. Congress provides funding for the Guard, and the president can activate it 
for federal missions, including overseas duty.°° In such cases, the president serves as 
its commander-in-chief. 

The overlap of state and federal authority has sometimes caused political tension. 
In 1957, the segregationist governor of Arkansas, Democrat Orval Faubus, tried to block 
the integration of a Little Rock high school by sending the Arkansas National Guard. 
Because the attempted integration was the result of federal court rulings, Faubus’s 


action defied federal authority. A court order forced 
him to withdraw the Guardsmen, but when anti-in- 
tegration violence erupted, President Dwight Eisen- 
hower sent regular army troops to keep order. And to 
block Faubus from interfering, he put the Arkansas 
National Guard under federal control. 

Thirty years later, Governor Rudy Perpich of 
Minnesota sued when the Reagan administration 
sent members of his state’s Guard to Central Amer- 
ica for active-duty training. Perpich, along with 
other governors who opposed the administration’s 
foreign policy, said that the federal government had 
no right to take such action without gubernatorial 
consent. The Supreme Court unanimously dis- 
agreed, citing a 1933 law providing that all members 
of state National Guard units were members of the 
National Guard of the United States.”° 

When Hurricane Katrina devastated New Or- 
leans in 2005, relief efforts suffered from lack of co- 
ordination between the regular military and National 
Guard.” Critics accused the Bush administration of 
straining the National Guard by sending units to Iraq 
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National Guard troops 
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and Afghanistan. Five years later, the BP oil spill in help victims of Hurricane Katrina outside the New Orleans convention center. 


the Gulf of Mexico reignited conflicts between the 

federal and state governments. According to one poll, people in Louisiana approved 
of their state’s response but disapproved of the federal response.”* Wrote columnist 
David Brooks: “Some of this rage is unavoidable when you have a crisis that no one 
can control. But it’s also clear that we have a federalism problem. All around the region 
there are local officials who think they know their towns best. They feel insulted by a 
distant and opaque bureaucracy lurking above.”” 


DEBATING FEDERALISM 


Mauor Issue 


® What are the advantages and disadvantages of America's complex system of 
federalism? 


As we have just seen, federalism involves complicated choices. On the one hand, 
there is broad support for decentralization in the abstract. On the other hand, spe- 
cific issues often create pressure for a strong federal response. These tensions raise 
questions about the value of federalism itself. 


Double Security 


Admirers of the federal system say that the federal and state governments make up two 
layers of protection for Americans’ rights and interests. The Seventeenth Amendment 
deprived legislatures of a role in choosing senators. Nevertheless, states and localities 
have other ways of influencing federal policy. Most states and many cities have Wash- 
ington lobbying offices or contract with lobby firms. Dozens of organizations represent 
state and local officials from across the country. Here are a few: 


¢ The Council of State Governments 

- The National Council of State Legislatures 
* The National Governors Association 

* The National Association of Counties 

* The National League of Cities 
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State and local officials tend to see lobby expenditures as a wise investment. In 
2006, for instance, the Arkansas governor’s office reported that it had spent about 
$200,000 on a Washington office over a two-year period. In return, this office 
had helped win over $28 million in grants and appropriations.'"' Said a spokesper- 
son for a limited-government group, “[Y]our state and local tax dollars are being 
used to hire a lobbyist as a middleman to go after your federal tax dollars.”"* But 
the spokesperson for another government watchdog notes that states and localities 
have to fight for limited federal funds. “It really is difficult if you're in public service 
to unilaterally disarm, and say, ‘I’m not going to bring anything back’ If you're an 
elected official, you do what it takes.”!® States and cities sometimes fight each other 
for federal aid. During the 2009 debate on economic stimulus, lobbyists for New 
York State and New York City backed different versions of the bill, with the city sup- 
porting the one that would provide it with more direct assistance.'™* 

Some argue that states have not been assertive enough. In 1997, for instance, 
Michael Leavitt, then governor of Utah and later U.S. secretary of Health and Hu- 
man Services, imagined James Madison scolding contemporary state leaders: “Stand 
up states! You have given up your place at the constitutional table.” In response to 
the argument that states lobby Washington, he pictured Madison saying, “What do 
you mean, ‘We lobby?’...Are states now nothing more than lobbyists, special inter- 
est groups, supplicants?”!” 

Federalism may provide a “double security” in another way: by providing 
“backup systems.” When citizens try and fail to get action from the federal govern- 
ment, they may turn to state governments. In August 2001, President George W. Bush 
announced that for the first time federal funds could support research on human 
embryonic stem cells, but under limited conditions. Many researchers deemed the 
limits too narrow. A number of states then launched efforts to foster embryonic stem 
cell research. By a 2004 ballot measure, Californians set up a research institute and 
will generate $3 billion in bond funding for embryonic stem cell research over the 
next 10 years. (In 2009, President Obama revoked President Bush’s executive order 
on stem cell research.) 

Another example of relying on state governments to further efforts arose from 
Kelo v. City of New London. This Supreme Court case involved eminent domain, the 
power of governments to take private property in exchange for payment, even if 
the owner objects. The Court said that the U.S. Constitution does not bar states and 
localities from transferring private property to new private owners for the purpose of 
economic development. The decision disturbed many property owners, who feared 
that governments could seize their land to enrich developers. But writing for the ma- 
jority, Justice Stevens practically invited states to supply their own remedy: “We empha- 
size that nothing in our opinion precludes any State from placing further restrictions 
on its exercise of the takings power.”!”° Within three years, 43 states had done so.!” 

One could view both cases from different perspectives. From the standpoint of 
those who oppose embryonic stem cell research, state action means double danger, 
not double security. That is, critics must win at two levels, not just one. In the case 
of eminent domain, one could argue that the states created the problem in the first 
place and that the legislative responses were often weak. Noting that state and lo- 
cal officials can be at least as oppressive as their federal colleagues, they cite cases 
where state and local authorities have misused tax dollars, silenced dissent, shut 
down honest businesses, and invaded privacy.' 

In 2006, Massachusetts launched a plan to ensure near-universal health in- 
surance coverage. The law expands existing government programs, requires the 
purchase of insurance for those who can afford it, and gives subsidies to those 
who cannot. When President Obama signed national health legislation in 2010, its 
supporters said that it was necessary because states could not curb the growth in 
health care costs. Former governor Mitt Romney, who signed the Massachusetts 
law, disagreed: “We solved our problem at the state level. Like it or not, it was a 


state solution. Why is it that President Obama is stepping in and saying ‘one size 
titstalleceey 
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“Race to the Bottom" or Healthy Competition? 


States compete for jobs and people. One state may even run ads in a neighboring 
state in order to persuade businesses to relocate. When a state loses business and 
population to others, it has an incentive to change its services, rules, or taxes. As in 
any marketplace, say federalism enthusiasts, choice and competition result in ef- 


ficiency and responsiveness. 

Others argue that this competition has harm- 
ful effects. States try to attract businesses by giving 
them tax breaks and other advantages that ordinary 
citizens have to pay for. Seeking to curb expenses 
and limit burdens on big corporations, the states cut 
services and skimp on protections for labor and the 
environment. In the case of poverty policy, said 
the late senator Daniel Patrick Moynihan (D-NY, 
served 1977-2001) in 1995, “The hidden agenda of 
the Devolution Revolution is a large-scale withdrawal 
of support for social welfare, no matter how well con- 
ceived. The result would be a race to the bottom, as 
states, deprived of Federal matching funds, compete 
with one other to reduce spending by depriving their 
own dependent populatio n of help.”!! 

One counterargument holds that there is little 
evidence of a “race to the bottom.” The quest for new 
business is just one of many driving forces behind 
state policy, and pressure from citizens and interest 
groups may boost spending. And although busi- 
nesses may like lower taxes and less regulation, they 
also have an interest in such things as good roads and 
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Using television : 238 Soe Gas ae Sl. 
commercials and billboards, Nevada sought to lure businesses from California. 
This billboard suggested that even the Golden State's emblematic bears could 


find a better business climate in Nevada. 


well-educated workforces, which may prompt them to back more activist state gov- 
ernments. As for poverty, Senator (and former governor) Tom Carper (D-DE) ob- 
served in 2002, “In most states...the feared race to the bottom turned out to be a race 
to the top. States have used waivers from the federal government and the flexibility 
granted them by the 1996 welfare reform law to ensure that the majority of families 


who move from welfare rolls to payrolls are truly on 
their way to becoming better off"! 

In the same vein, a study found that many states 
exceed federal clean air standards. Instead of weaken- 
ing their programs in the face of economic pressures, 
state lawmakers strengthen them in response to citi- 
zen demands.!” Even more striking has been action 
on global warming. The costs to each state are imme- 
diate and potentially large, while the benefits lie in the 
future and apply broadly to the whole world. If states 
responded only to economic cost-benefit analyses, 
they would never consider such action. Yet by 2008, 
42 states had conducted greenhouse gas inventories, 
at least 38 had undertaken climate change action 
plans, and 20 had statewide greenhouse gas tar- 
gets. Some even had mandatory emission reduction 
programs.'" In 2010, the Environmental Protection 
Agency (EPA) set the first national greenhouse gas 
standards, which will control emissions from new 
cars and light trucks. The Obama administration 
crafted an agreement with California to harmonize 
state-level standards, so that auto makers would have 
one national set of standards. 
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President Obama makes brief 
remarks about the regulation of greenhouse gases. Left to right: Transportation 
Secretary Ray LaHood, President Obama, and EPA Administrator Lisa Jackson. 
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CHAPTER 3 


Federalism 


Closer to the People or Closed to the People? 


Several other countries with large land areas (e.g., Canada, Australia, and Germany) 
also have federal systems. That is no coincidence, say the advocates of federalism. In 
big countries, the seat of the central government may lie far from many of the peo- 
ple—both physically and politically. Although technological advances have shrunk 
the globe in many ways, problems of communication and understanding still tend 
to increase with distance, especially when different regions have diverse interests. 
With a federal system, the officials at lower levels of government can more easily 
deal with regional issues, and the people can more easily hold them to account. 

In the United States, citizens benefit from the sheer multiplicity of offices. It 
may be confusing to have more than 89,000 units of government, but more units 
mean more gateways to civic participation. More than half a million Americans 
hold elected offices ranging from school board member to state legislator. With so 
many places to turn, citizens with ideas or problems can usually get at least one 
politician to listen. 

The Internet has been a boon to citizens who want to study and influence their 
state governments. They may now identify their legislators online and get in touch 
with them by e-mail. Many public documents are easily accessible, and state resi- 
dents may download applications for citizen advisory boards. 

Critics of federalism counter that state and local governments are “closer” only in 
a strict geographic sense. Thirty states require all legislative committee meetings to be 
open to the public, but in the other 20, meetings may take place behind closed doors.'* 
It may be hard for citizens to find out what their state governments are doing, much less 
have a hand in policy. The media do not always fill in the gap, as coverage of statehouses 
and city halls ranges from commendable in some places to scant in others. 

As a result, people may know less about the “closer” levels of government than 
about Washington (see Myths and Information: Knowledge of State Government). 
In a 2003 survey, 56% knew which party controlled Congress, but only 31% knew 
the same about their state legislature.'” 

Few would deny that citizens might have a spotty understanding of state and 
local government. When Americans need information, however, they can learn a 
great deal by word of mouth or personal contact with the officials. In 31 of the 49 
lower chambers of state legislatures (Nebraska is unicameral), districts have fewer 
than 50,000 people.''® Districts for school boards and city councils are often much 
smaller. People can reach elected officials through a variety of formal and informal 
means, including chance encounters at the supermarket checkout line. According 
to a Minnesota state senator, “I have 66,000 constituents and so when an issue of 
controversy comes up and my constituents communicate their views on that to me, 
I do still have time to write back to them and say, well, what about this aspect of the 
argument or what about another aspect of the argument....[A]nd then if I get a 
response back from the constituent, I do get a real dialogue rather than an opinion 
poll about an issue.”!!” 


Myths and Misinformation 


sm 
Knowledge of State Government is 
Nearly all Americans can name the president. But things are different with the states' chief : 


executives. In a 2007 national survey, 66% of Americans could recall their own governor's 4 
name."* While it is encouraging that most answered correctly, the figure had dropped from 
749% in 1989 and 86% in 1970."° i 
California's Arnold Schwarzenegger is one exception to the relatively low profile of American 
governors. In a 2007 survey, 93% of Californians could recall his name. But as a bodybuilder and ‘ 
movie star, he had global fame long before he ever ran for office. Other state officials lacked that 
advantage, so only 8% could name the state's assembly speaker, and only 3% could name the state f 
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ESS i 


Rose . 

Bee eader A national poll at the same time found that 49% could identify Nancy Pelosi as 
ie Speaker of the House.’”° (The figures are not strictly comparable. The state poll provided the names 
' : Ss respondents to identify the positions. The national poll did the reverse.) 

cet el pee spotty knowledge of the states’ finances. For instance, one-third 
ees g at property taxes were their state's main source of revenue, even 
a hough the state received no property tax revenues.'?’ Though states usually finance con- 


® . A a 
struction projects with bonds, the subject remains obscure for most people. In California, 


i 52% admitted that they knew little or nothing about how the state pays for bonds. (Taxpayers 
Bee ally foot the bill.) Commenting on voter willingness to approve new bonds, a leading 
ae pollster said, “Many voters may be thinking about bonds as free money, and not as debt that 
"has to be repaid with interest."'” 

ej Re a By learning more about state governments, Americans could overcome many miscon- 
ras ceptions and become better citizens. Where should they turn? 


ed a —. A Reg - 
_ © The U.S. General Services Administration posts links to each state's official Web page at 


c he : www.usa.gov/Agencies/State_and_Territories.shtm|. 

ee -Stateline.org (www.stateline.org) is a nonprofit online news site that reports on emerging 
es _ trends and issues in state policy and politics. 

fe a _ The Pew Center on the States (www.pewcenteronthestates.org) produces in-depth analy- 
sf pe ses of a variety of state policy issues. 
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FEDERALISM AND DELIBERATIVE DEMocRACY | fi 


Perhaps the greatest advantage of federalism, say its defenders, is that it fosters 
deliberation. Intergovernmental organizations serve as clearinghouses of state 
and local government knowledge. For instance, the National Governors Associa- 
tion has a Center for Best Practices, which helps state executives share ideas and 
experiences: — 

Scholar Alan Rosenthal finds that state lawmakers 
learn from many sources and can examine local effects in 
greater detail than their federal counterparts. “Through- 
out the lawmaking process, the merits get studied, dis- 
cussed, and argued back and forth. On that basis—and 
with the understanding that this encompasses both sub- 
stantive and political considerations—the respective mer- 
its essentially account for most of the votes of most of the 
members most of the time.”!* 

As we noted at the beginning of this chapter, one may 
think of states as laboratories of democracy. And the find- 
ings of each state laboratory can influence deliberations in 
all the others. If an experiment succeeds, then other states 
and the federal government can consider adopting it. The 
Massachusetts health care plan may be one example. “Ba- 
- sically, it’s the same thing,” said Jonathan Gruber, an MIT 
economist who advised the Romney and Obama adminis- 
trations on their health bills. According to Gruber, a national 
health plan would not have passed if Romney had not made 
“the decision in 2005 to go for it. He is in many ways the 
intellectual father of national health reform.”'” 

Environmental and energy policy provides another 
laboratory. “There is ever more interest and states are imi- 


Courtesy Governor Jan Brewer 2010 


In a 2010 campaign i ; 


tating and learning from each other,’ says Judi Greenwald ad, Arizona Governor Jan Brewer argued that the federal government 
of the Pew Center on Global Climate Change.’ States can had failed to secure the border. A federal court had halted 
also learn from policy failure. In 2000 and 2001, California implementation of her state's controversial immigration law, but other 


suffered severe electricity disruptions stemming from an states were considering their own versions. 
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unhappy mix of regulation and deregulation. Other states can study California’s experi- 
ence to avoid its mistakes.'”” 

Successful state innovations may influence Congress and the White House. 
Franklin D. Roosevelt said of the New Deal, “Practically all the things we've done 
in the federal government are like things Al Smith did as governor of New York.”'* 
In the same vein, President Clinton said, “If something is working in a State I try to 
steal it.”!2? For decades, lawmakers in Washington and the state capitals studied and 
debated the best ways to reduce dependency. In the 1990s, states applied for federal 
waivers so they could try their own innovations in the AFDC program. The results of 
these innovations supplied material for the 1996 welfare reform bill. 

There are limits to the states’ ability to serve as laboratories of democracy. Poorer 
states often cannot pay for expensive innovations, and even the richer states are some- 
times unable to afford them. In 2007, California governor Arnold Schwarzenegger 
proposed an ambitious health care reform that resembled the Massachusetts plan in 
certain respects. At first, prospects for passage seemed bright. But the costly plan stalled 
when the state’s budget deficit grew. 

Most state legislators, skeptics claim, serve only part-time and can seldom gain 
the expertise that genuine deliberation requires. The situation is especially stark in the 
18 states with legislative term limits, they add, because lawmakers have to leave office 
before they can even start to learn the issues. States also vary greatly in their ability to 
process information.” In some places, staff and technology are abundant, but in oth- 
ers, policymakers are flying blind. And the availability of information is no guarantee 
that it will go to good use. When lawmakers get analysis by the crateful, they have a 
hard time digesting it all. 

Even in “professional” legislatures without term limits, there is no guarantee of rea- 
soned debate. By comparison with Congress, says one writer, “the New York State Leg- 
islature looks like a meeting of the Supreme Soviet.” In each chamber, members of the 
majority party pass bills without amendment and with little debate. “The minority some- 
times speaks out, contesting legislation as best it can, but members of the majority feel 
no obligation to reply and sit impassively until their colleagues run out of steam....[D] 
eliberative democracy is an abstraction, something they neither know nor want.”*! 

Supporters of federalism criticize this example as unrepresentative, arguing that 
debate is extensive in most state capitols. To say that all levels of government should 
be “professional” is to miss the point, they would contend. They would quote Toc- 
queville’s conclusion about America’s decentralized structure: “Democracy does not 
provide a people with the most skillful of governments, but it does that which the 
most skillful government cannot do: it spreads throughout the body social a restless 
activity, superabundant force, and energy never found elsewhere, which, however 
little favored by circumstance, can do wonders. Those are its true advantages.” 


fe) DELIBERATION, CITIZENSHIP, AND YOU 


States and 
Immigration 
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What has your state done on the immigration issue? You may find com- 
prehensive information from the National Conference of State Legislatures. 
Its “Immigration” Web page (www.ncsl.org) contains legislative updates and 
background data. 

What should your state do in the future? As you deliberate about these mat- 

ters, keep other questions in mind. What should be the priorities of public policy in 
this field? Curbing illegal immigration? Providing a path to legalization for undocu- 
mented aliens already in the country? Making it harder for such aliens to get work 
in the United States? 
Other questions are especially appropriate in this chapter. How do the 
interests of your state compare with those of the country as a whole? What is 
the proper role of state government in immigration policy? In 1982, the Supreme 
Court ruled that a state cannot deny public education to undocumented aliens, 
who enjoy the equal protection of the laws. At the same time, a footnote in the 
majority opinion seemed to open the door to state action: 


Although the State has no direct interest in controlling entry into this 
country, that interest being one reserved by the Constitution to the Fed- 
eral Government, unchecked unlawful migration might impair the State’s 
economy generally, or the State’s ability to provide some important service. 
Despite the exclusive federal control of this Nation’s borders, we cannot 
conclude that the States are without any power to deter the influx of per- 
sons entering the United States against federal law, and whose numbers 
might have a discernible impact on traditional state concerns.!™ 


Once you have formed an opinion about your state’s policy, you might share it 
with elected officials. As we mention elsewhere in the chapter, it is probably easier 
to contact state legislators than members of Congress. You may find contact in- 
formation by clicking through to your state legislature from www.ncsl.org/public/ 
leglinks.cfm. 


See ner ence] oe 


SUMMARY 


The United States has a complicated federal system that divides authority be- 
tween the states and the federal government. Since the founding, power has shifted 
from the former to the latter. The Civil War, two world wars, and the Cold War 
all increased the federal government’s authority. The Sixteenth Amendment also 
strengthened the federal hand by opening the way for the modern income tax. The 
Seventeenth Amendment weakened state governments by removing them from the 
selection of U.S. senators. 

In recent decades, federal policymakers have often spoken of transferring 
power to the states. But their policy decisions have often gone the opposite way, 
because public opinion and political pressure tend to put other goals ahead of pre- 
serving federalism. 

In spite of the long-term trend toward centralization, however, the states 
still retain authority. Madison said that the division of power between the federal 
and state levels adds security for individual rights, whereas some contemporary 
observers contend that states may actually threaten liberties and interests that 
Americans hold dear. There is also disagreement as to whether interstate com- 
petition fosters a “race to the bottom” or governmental excellence. State govern- 
ments are “closer” to the people in a physical sense, but are they more transparent 
and responsive than the federal government: And which level provides more 
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opportunities for citizen participation? States provided multiple forums for reason- 
ing on the merits of issues and experimenting with new public policies, but there is 
debate about the quality of the resulting deliberation. 
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OBJECTIVES 


After reading this chapter, you should be able to 

© Describe the role of ideals and beliefs in what it means to be an American 
citizen. 

e Explain how immigration policy has changed over time and the 
controversies over assimilation that large-scale immigration has spawned. 

e Explain how controversies over citizenship affected free blacks before the 
Civil War and Native Americans. 

e Identify the requirements that Congress has imposed for the 
naturalization of foreigners. 

° Describe the rights, privileges, and responsibilities of U.S. citizenship. 
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Hi (intovucrion. 


Great Seal of the United States— 
adopted by the Congress of the Articles of 
Confederation in 1782 for use on official 
government documents. It includes the Latin 
motto “E pluribus unum." 


E pluribus unum—Latin motto on the scroll 
carried in the mouth of the eagle on the 
Great Seal of the United States: “Out of 
many, one.” 


The Great 


Citizens are full-fledged members of a political community, with both rights and 
responsibilities. In democracies, they contribute to deliberations about the com- 
mon good by participating in the political process in various ways, as we describe in 
later chapters. In particular, only citizens (typically) have the right to vote and hold 
office. Every democracy must determine the legal rights and duties of citizens and 
decide who should enjoy this legal status. 

Controversies over citizenship have been common in the United States because 
of its character as a “nation of immigrants” and the great diversity of its people. 
Since 1782, the Great Seal of the United States—which is used on official govern- 
ment documents—has included on it a bald eagle that carries in its beak a scroll 
with the Latin phrase, “E pluribus unum,” which means “From many, one.” This 
motto implies that being an American is something more than just a legal status. 
The citizens of the country are more than just a collection of disparate individuals 
pursuing their private interests. Ideally, through their engagement in civic affairs, 
they contribute to deliberations about a larger good that embraces the principles of 
freedom and democracy on which the nation was founded. 

If Americans thought of themselves exclusively, or primarily, as members of 
discrete racial, ethnic, gender, or economic groups, American politics would be very 
different. Individuals and groups would fight for their own interests but with little 
or no concern for the rights of others, principles of justice, or the common good. 
Indeed, the very notion of a “common good” would be mean- 
ingless if Americans did not identify with something larger 
than their private or group interests. What does it means to 
be an American? What is the “unum”—if there is one—that 
ties together the “pluribus” of the 300 million residents of the 
United States? The answers to these questions have profound 
consequences for American deliberative democracy. 

Consider something as mundane as the federal budget. 
Each year the federal government takes from Americans several 
trillion dollars in taxes and spends most of it on domestic social 
programs (see Chapter 17). Is the federal budget, which com- 
mands between a fifth and a quarter of the nation’s economic 
activity, merely the result of a political struggle among discon- 
nected groups, each trying to feather its own nest, or does it 
reflect some broader view of what justice demands and what is 
good for the nation as a whole? If Americans and their elected 
representatives did not identify with more than their individual 
or group interests, we would have to conclude that the budget 
is no more than the victory of the most powerful. 

We begin this chapter, then, with the American ideal that 
a commitment to common principles ties together a large 
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Seal of the United States, designed in 1782, shows the Latin motto: and diverse population. From there we address the history 


"E pluribis unum." The two sides of the Great Seal appear on the 


back of the one dollar bill. 


-E PLURIBUS UNUM ~ 


of American immigration and the controversies that it has 
spawned, the policies and practices that govern becoming an 
American citizen, the rights and privileges that citizenship 
confers, the rules governing how one can renounce or lose American citizenship, and 
the contemporary debate over assimilation. We conclude with the responsibilities of 
citizenship, especially in contributing to deliberative democracy in the United States. 


Mauor Issue 


© What makes the large diverse population of the United States “one united people"? 


CHAPTER 4 


In July 1776, the Declaration of Independence announced that “one People”—the 
colonists—was dissolving its political connection “with another’—the British. 
But what made the 3 million individuals scattered along a thousand miles of the 
North American coast truly one people with the right to be a separate nation? This 
issue—what makes a group of individuals a people in a political sense—has pro- 
found practical implications. 

In just the past few decades, the former Soviet Union has broken up into 
15 separate nations and the former Yugoslavia into six. Two countries became 21. 
If those living in the old Soviet Union and Yugoslavia had thought of themselves 
as one people, they would not have split into so many different countries. Simi- 
larly, Czechoslovakia, which had been one country since the end of World War I, 
peacefully divided into two on January 1, 1993—the Czech Republic and Slova- 
kia—because of the widespread view that the old boundaries really incorporated 
two different peoples, each of which deserved its own nation. Separatist movements 
continue to this day. Palestinians in the Middle East press their claim for nation- 
hood, as do many Kurds who live in a territory that overlaps Iraq, Iran, and Turkey. 


Characteristics of Early Americans 


Writing in The Federalist Papers in 1787, John Jay explained what made Americans 
“one united people.” In addition to possessing “one connected, fertile, wide-spreading 
country,’ the Americans were “descended from the same ancestors, speaking the same 
language, professing the same religion, attached to the same principles of govern- 
ment, very similar in their manners and customs, and who, by their joint counsels, 
arms, and efforts, fighting side by side throughout a long and bloody war, have nobly 
established their general liberty and independence.”! Common territory, ancestors, 
language, religion, political principles, manners and customs, and the joint revolu- 
tionary war effort—all of these bound Americans together as one people. 

Jay did not say that all these commonalities were necessary. A common terri- 
tory seems required, but what about similarities in nationality (common ancestors), 
language, religion, manners and customs, and principles of government? Indeed, 
Jay somewhat exaggerated the commonalities. He glossed over the fact that nearly 
one-fifth of the population was enslaved; that American Indians living in the new 
country did not have much in common with those of European ancestry; that 
religious differences among the mainly Christian population had often been quite 
divisive; and that there were pockets where the common language was not English 
but Dutch, German, Swedish, or Scottish Gaelic. 

The Declaration of Independence itself is silent on whether any of these char- 
acteristics is necessary for nationhood except one: political principles. What those 
who separated from Britain in July 1776 had in common was a belief in human 
equality, natural rights, and consent of the governed—“Truths” held to be “self- 
evident.” It is hard to see how a group of individuals could successfully found a new 
nation if some believed that kings or aristocrats should rule while others were com- 
mitted to self-government; or if some held that government’s main purpose should 
be promoting religious belief, while others thought that it should be securing rights. 


The Diversity of Modern Americans 


Modern Americans are a very diverse people. (For a discussion of some of the 
political beliefs of Americans, see the next chapter.) Of the 300 million persons 
now living in the United States, 68% are white, 14% are Hispanic, and 13% are 
black (see Table 4-1). Asians are 5% of the population; and American Indians, 
Alaskan Natives, Native Hawaiians, and Pacific Islanders make up another 1.5%. 
Although 88% of residents are citizens by virtue of being born in the United States, 
another 5% (14 million) were born elsewhere and later became American citizens 
(naturalized citizens), and 7% (20 million) were born elsewhere and are not citi- 
zens (including those in the country legally and illegally). 
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1 
WABTE | averican PEOPLE: 
| DEMOGRAPHIC CHARACTERISTICS 
Number Percentage 
Population (2008) 304,483,000 100% 
Sex (2008) 
Male 149,925,000 49% 
Female 154,135,000 51 
Age (2008) 
Under 20 82,640,000 27%o 
20-39 82,985,000 Dy, 
40-59 84,462,000 28 
60-74 35,226,000 12 
75 and older 18,747,000 6 
Race and ethnicity (2008)* 
Non-Hispanic 
White 203,336,000 67% 
Black 38,916,000 13 
Asian 14,957,000 5 
American Indian and Alaska Native 3,828,000 1 
Native Hawaiian and Pacific Islander 889,000 <0.5 
Hispanic 46,944 000 15 
Education (those 25 and older) (2004) 
Not a high school graduate 26,305,000 13% 
High school graduate (or equivalent) 61,247,000 31 
Some college, no degree 33,764,000 17 
Associate's degree 17,275,000 8) 
Bachelor's degree 37,494,000 19 
Graduate degree 20,219,000 10 
Family income (2007) 
Less than $20,000 9,446,000 12% 
$20,000-$39,999 14,954,000 19 
$40,000-$59,999 13,493,000 17 
$60,000-$74,999 8,755,000 11 
$75,000-$99,999 11,150,000 14 


$100,000 and above 20,114,000 26 


“Percentages add to more than 100% because about four million individuals listed more than one race. 
Source: U.S. Census Bureau, The 2070 Statistical Abstract, The National Data Book, Tables 2, 6, 7, 226, 
679, at www.census.gov/compendia/statab: accessed September 24, 2010. 


Of the 38 million foreign-born residents, just over half come from Latin America 
(20 million), and most of the rest are from Asia (10 million) (see Table 4-2). Europe, from 
which most American immigrants originally came, is now the origin of only 5 million 
(13%) of foreign-born persons. A fifth of the population speaks a language other than, 
or in addition to, English at home, with Spanish (35 million) being the most common. 
In addition, over 2 million speak Chinese at home; and over a million each speak Tagalog 
(the national language of the Philippines), French, Vietnamese, German, or Korean. 
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PARTE American PEOPLE: FOREIGN BIRTH 


AND USE OF FOREIGN LANGUAGES 


Number Percentage 
Foreign born (2007) 38,060,000 120% 
Citizenship status 
Naturalized U.S. citizen 16,182,000 5% 
Not U.S. citizen 21,878,000 vi 
Region 
Latin America 20,410,000 7% 
Mexico 11,739,000 4 
Caribbean 3,387,000 1 
South America 2,572,000 1 
Central America (not Mexico) 2,712,000 1 
Asia 10,185,000 3 
Europe 4,990,000 2 
Africa 1,419,000 Ed Os) 
Other 1,056,000 <0.5 
Language spoken at home* 
(those 5 years and older, with 
at least 1 million) (2007) 
English only 225,506,000 80% 
Spanish 34,574,000 12 
Chinese 2,465,000 1 
Tagalog 1,480,000 1 
French 1,356,000 <0.5 
Vietnamese 1,207,000 <0.5 
German 1,104,000 <0.5 
Korean 1,062,000 <0.5 


*In addition to, or instead of, English. 
Source: Tables 44 and 53 in the source cited in Table 4-1 above; accessed September 24, 2010. 


The United States is also the home to many different religions and denomi- 
nations. In a large-scale survey conducted in 2008, 76% of respondents identi- 
fied themselves as Christians (see Table 4-3). Of these, the largest groups were 
Catholics (57.2 million), Baptists (36.1 million), and Methodists (11.4 million). 
Other denominations with at least 3 million members were Lutheran (8.7 million), 
Pentecostal (5.4 million), Presbyterian (4.7 million), and Mormon/Latter-day 
Saints (3.2 million). Another 8.8 million persons identified themselves with a 
non-Christian religion, including Judaism (2.7 million), Islam (1.3 million), and 
Buddhism (1.2 million). Twenty percent of respondents professed no religion or 
did not answer the question. 

This picture shows both diversity and commonality. Most Americans are de- 
scendants of Europeans, but a third are not. A large majority speak English at home, 
but a fifth speak another language along with, or instead of, English. Most consider 
themselves Christians but more than a fifth identify with other religions or no 
religion. 

Does any of this matter to American identity, to what it means to be an Ameri- 
can? In the 1820s a naturalized Englishwoman (an immigrant from England who 
had become an American citizen) asked, “For what is it to be American? Is it to have 
drawn the first breath in Maine, in Pennsylvania, in Florida, or in Missouri?” No, 
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WPABUE AES) | american PEOPLE: 


RELIGIOUS AFFILIATION 
Number Percentage 


Religious identification of adults (2008) 


Christian 173,402,000 76.0% 
Catholic 57,199,000 25.1 
Baptist 36,148,000 15.8 
Protestant or Christian, no 

denomination specified 32,441,000 14.2 
Methodist 11,336,000 5.0 
Lutheran 8,674,000 3.8 
Pentecostal, unspecified 5,416,000 2.4 
Mormon/Latter-day Saints 3,158,000 1.4 
Episcopalian/Anglican 2,405,000 1.1 
Churches of Christ 1,921,000 0.8 
Jehovah's Witnesses 1,914,000 0.8 
Other 12,790,000 5.6 

Jewish 2,680,000 ie? 

Muslim/Islamic 1,349,000 0.6 

Buddhist 1,189,000 0.5 

Other religions 3,576,000 1.6 


No religion or refused to answer 45,984,000 20.2 


Source: American Religious Identification Survey, Summary Report, March 2009, Barry A. Kosmin 
and Ariela Keysar, Trinity College, Hartford, Connecticut, Table 1, p. 3, and Table 3, p. 5, at 
www.americanreligionsurvey-aris.org/reports/ARIS_Report_2008.pdf, accessed August 19, 2009. 


she answered, “/t/hey are American who, having complied with the constitutional 
regulations of the United States...wed the principles of America’s Declaration to 
their hearts and render the duties of American citizens practically in their lives.”” 
For this new American, citizenship derived not from blood or geography but from a 
commitment to embrace the nation’s legal and political principles and to carry out 
the duties of citizenship. 

Three decades later, Abraham Lincoln made a similar point in an address to an 
ethnically diverse audience of Chicagoans. He noted that perhaps half the American 
people in 1858 were not descended from the generation that fought the Revolutionary 
War and founded the nation. They had come from Europe or were children of immi- 
grants from Europe. How, then, were they connected with the American body politic? 


[W]hen they look through that old Declaration of Independence they find 
that those old men say that “We hold these truths to be self-evident, that all 
men are created equal,” and then they feel that that moral sentiment taught 
in that day evidences their relation to those men, that it is the father of all 
moral principle in them, and that they have a right to claim it as though they 
were blood of the blood, and flesh of the flesh of the men who wrote that 
Declaration,...and so they are.° 


According to this view, the core of American identity and citizenship is a freely 
chosen commitment to the principles of the Declaration and Constitution. “To the 
eighteenth-century founders,” one historian writes, “an American was a bundle of 
rights, freely chosen.” Thus, “[t]he tie that has united Americans is not ancestry, 
soil, church, soul, or folk; it is civic belief?” In this respect, American citizenship 
embraces ideas and choice in a way that one does not find in many, perhaps most, 
other countries. As President Woodrow Wilson said to 5,000 new citizens at a natu- 
ralization ceremony in Philadelphia in 1915, “You have taken an oath of allegiance 
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to a great ideal, to a great body of principles, to a 
great hope of the human race.”5 President George 
W. Bush expressed a similar sentiment in his first 
inaugural address: “America has never been united 
by blood or birth or soil. We are bound by ideals 
that move us beyond our backgrounds, lift us above 
our interests and teach us what it means to be citi- 
zens....[E]very immigrant, by embracing these ide- 
als, makes our country more, not less, American.”® 

An incident that occurred in 2001 sheds light 
on this understanding of American citizenship. A 
naturalized American citizen and professor at City 
College of Hong Kong, Li Shaomin, was detained 
by Chinese authorities (and later convicted of es- 
pionage) when he attempted to enter China for an 
overnight visit. Early on, one of the interrogators 
said to Shaomin, “Don’t hope that the American 
government will help you. You are Chinese, born in 
China. You are not a real American.” For this official, 
citizenship was defined by blood, ethnicity, or race. 
Yet Shaomin was a naturalized American citizen, like 
16 million other Americans. Of these, about 6 mil- 
lion each came from Latin America and Asia, not re- 
gions that had produced many of the ancestors of the 
first Americans.* According to the American creed, each of these naturalized citizens 
is as much a “real American” as someone whose ancestors stepped off the Mayflower. 

Of course, in the United States today, most Americans gained their citizenship 
at birth. They did not choose citizenship, nor were they required to affirm belief in 
certain political principles in order to enjoy the rights and privileges of citizenship. 
Yet, there are some beliefs that are so central to what the nation stands for that to 
believe otherwise seems “un-American.” These core beliefs include human equality, 
human rights, democracy, and the rule of law. 

It is no surprise that children in the United States are taught these principles at 
an early age. A teacher at a public school would likely not last long if he or she taught 
impressionable first graders that Americans had no rights that government was duty 
bound to respect, that one race was intended by God to rule another, that we would all 
be better off if forced to worship God through a federally funded national church, or 
that national happiness would be promoted if Americans were ruled by a king or dic- 
tator. In this respect, beliefs in certain fundamental principles are central to American 
identity—whether or not Americans ever formally profess them. 

But even if American identity at its core rests on the acceptance of certain 
political principles, this has not stopped some Americans from believing that “one 
united people” must share other characteristics, such as race, religion, or language. 
Large-scale immigration to the United States has frequently led to controversies over 
assimilation—the blending of diverse immigrant groups into one American peo- 
ple. Later in the chapter we examine the contemporary debate over the assimilation 
of large numbers of immigrants. 


MONICA M. DAVEY/AFP/Getty Images 


Naturalized American 


IMMIGRATION 


Mauor Issues 


® How has immigration policy changed over the course of American history? 


@ What challenges has large-scale immigration presented for assimilating 
newcomers into the American political community? 


E Pluribus Unum: American Citizenship 103 


citizen Li Shaomin talks to the media in San Francisco after serving five months 
in a Chinese prison following a conviction for espionage. 


Naturalized citizen—someone who moves 
from one country to another and becomes a 
citizen of the new country. 


Assimilation—the blending of diverse 
immigrant groups into one people by the 
adoption of common language, customs, and 
values. 
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Immigration to the United States, by Decade, 1821-2000 From 1820, when the federal government 


Immigration to the United States has varied greatly since the federal 


gan collecting the data in 1820. 


began counting immigrants, through 2000, 
more than 66 million individuals volun- 
tarily moved to the United States (see Fig- 
ure 4-1) This number is about 16 times 
the entire population of the country at 
its beginning. Indeed, of all the voluntary 
migrations throughout the world during 
the past two centuries, an estimated 60% 
were to the United States, followed far be- 
hind by Canada (12%), Argentina (10%), 
Brazil (7%), Australia (5%), New Zealand 
(3%), and South Africa (2%). As one expert 
notes, “The peopling of America during the 
nineteenth and twentieth centuries adds up 


to the largest migration in recorded history.” 


Years 


Immigration and the Founding 


Source: Immigration and Naturalization Service, “Immigrants, Fiscal Year 2000," Table 1, at The new nation signaled its openness to 
www.ins.usdoj.gov/graphics/aboutins/statistics/IMMO0yrbk/IMM2000list.htm, accessed July 28, 2002. large-scale immigration in the Declaration 


of Independence itself when it attacked 
King George III for trying “to prevent the Population of these States” by “obstructing 
the Laws for Naturalization of Foreigners” and “refusing to pass others to encour- 
age their Migrations hither.” Eleven years later, James Madison seemed to speak for 
most delegates at the Constitutional Convention when he expressed his wish that 
the United States continue “to invite foreigners of merit & republican principles.” 
American prosperity, he said, was closely connected to its openness to immigration.” 

A few prominent founders, however, wondered whether the new nation could 
successfully assimilate all who wanted to come. Even before independence, Benjamin 
Franklin had raised concerns about the influx of Germans into Pennsylvania: “[they] 
swarm into our Settlements, and by herding together, establish their Language and 
Manners, to the Exclusion of ours.” “Why should Pennsylvania, he asked, “founded 
by the English, become a Colony of Aliens, who will shortly be so numerous as to 
Germanize us instead of our Anglifying them?”!! 

A few years after independence, Thomas Jefferson expressed his own doubts 
about unrestrained immigration. He feared that European immigrants, most of 
whom had lived under monarchies, would either bring monarchical principles with 
them and pass them along to their children or, having thrown off monarchy, embrace 
“unbounded licentiousness, passing, as is usual, from one extreme to another.” In 
either case, large-scale immigration might not be good for the United States. 


Unrestricted Immigration 


Despite the concerns of some, the new nation placed no limits of any sort on vol- 
untary immigration until 1875. (As noted in Chapter 2, Congress prohibited the 
importation of slaves, effective January 1, 1808.) During the nation’s first century, 
there seemed to be more land than people to fill it and more jobs than people to 
work them. States competed for immigrants by advertising in European newspa- 
pers, sending agents to Europe, and in some cases recruiting newcomers at the East 
Coast docks.'* Five million Germans arrived in the nineteenth century, followed 
by a million Irish and thousands of Scandinavians and Danes. Texas had so many 
Germans in 1843 (about a fifth of its white population) that it published a German 
edition of its laws; and by 1900, more than 750 German-language newspapers were 
published in the United States." 

One exception to this policy of welcoming foreigners came in the 1790s. Many 
in Congress worried that European immigrants would bring with them radical and 
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dangerous ideas inspired by the French 
Revolution (which had begun in 1789). 
As a result, in 1798 Congress authorized 
the president, then John Adams, to de- 
port dangerous aliens (Alien Act) and to 
apprehend, confine, and possibly deport 
aliens who were citizens of a foreign na- 
tion at war with the United States (Alien 
Enemies Act). But even this Congress did 
not limit immigration, and the president 
deported no one for dangerous activities. 

Although the official open bor- 
ders policy did not change before 1875, 
Opposition to unrestricted immigration 
grew in the 1840s and 1850s. The prin- 
cipal target was Irish Catholics. In this 
largely Protestant nation, some believed 
that Roman Catholicism was incompat- 
ible with American institutions because 
Catholics took moral and spiritual di- 
rection from a hierarchical institution 
headquartered thousands of miles away. 
As one study described this attitude, “[I]f 
Catholics ‘took over’ America, the pope 
in Rome would rule and religious and 
political liberty would be destroyed.” As recently as 1960, Democratic (and Catho- 
lic) presidential candidate John F. Kennedy addressed this very concern. In a major 
address, he told Protestant ministers in Houston, Texas, that no official of the Catholic 
Church could tell him “how to act.’ “I do not speak for my church on public matters,” 
Kennedy reassured his audience, “and the church does not speak for me.”’® 

The political focus of the anti-Catholic and anti-immigrant movement was the 
so-called Know Nothing Party of the 1850s, which arose out of several secret anti- 
Catholic societies. The odd nickname came from the vow that members took to 
answer “I know nothing” if asked about the organization. The peak of its political 
influence came in the 1854 elections when it gained control of the Massachusetts 
legislature, polled 40% of the vote in Pennsylvania, and elected several dozen con- 
gressmen. This was the first large-scale nativist movement in the United States. 
Nativism is the term often used to 
describe efforts by native-born Ameri- 
cans to restrict immigration. 


ie Sandusky Library 


The Puan Demokrat | se 
(Bay City Democrat) began publication in Sandusky, Ohio in 1856. Later renamed the Sandtahy 
Demokrat, it operated until 1919. As early as the 1830s, about 30% of Sandusky’s 1,000 
residents were German speaking. 


Restricting Immigration 


As the nation’s cities and farmlands filled 
up and as more immigrants arrived from 
diverse cultural backgrounds, the policy 
of unrestricted immigration came to an 
end. In 1875, Congress for the first time 
restricted some individuals (prostitutes 
and convicts) from entering the United 
States. Other restrictions soon followed 
(see the sidebar). 

The Chinese Exclusion Act of 1882, 
which prohibited the entry of Chinese 
laborers and remained in effect in some 
form until 1943, was the first time the 


A flag of the 


American politics in the 1850s 
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Know Nothing Party—an anti-Catholic 
and anti-immigrant party of the 1850s 
(also known as the American Party). It 
opposed Catholic candidates for political 
office because of their supposed ties to the 
pope in Rome, and it proposed requiring 
immigrants to wait 21 years before applying 
for citizenship. 


Nativism—opposition to immigration by native- 
born Americans, giving rise to such movements 
as the Know Nothing Party of the 1850s. 


anti-Catholic and anti-immigrant Know Nothing Party, which was a powerful nwa in 
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Restrictions on Immigration, 1875-1917 


In 1875, Congress for the first time prohibited some individuals from voluntarily entering 
the United States. Here are the major restrictions from 1875 to 1917: 


® prostitutes and convicts (1875); 


@ Chinese laborers, the mentally impaired, and those likely to be unable to provide for 


themselves (1882); 
© contract laborers (1885): 


® those with a dangerous contagious disease, those previously convicted of a crime 
involving moral turpitude, and polygamists (1891); 

e anarchists and those who advocated the violent overthrow of the government of the 
United States (1903—in response to President William McKinley's assassination in 1901 


by a Polish anarchist, Leon Czolgosz); 


(1907): and 


for immigrants). 


Between 1892 and 1924, \ 


more than 12 million immigrants entered the United States through the Ellis Island 
Immigration Center in New York Harbor for medical and legal examinations. 


Gentleman's Agreement of 1907—an 
understanding negotiated between President 
Theodore Roosevelt and the Japanese 
government according to which Japan would 
restrict passports for its citizens to work in the 
United States, and the United States would 
allow the Japanese already in the country to 
remain and to bring in their families. 


Bureau of Immigration—the agency created 
within the Treasury Department in 1891 to 
gain greater control over immigration into 
the United States. 


those with serious mental or intellectual disabilities, paupers, and professional beggars 


most immigrants from Asia (1917—also requiring for the first time a literacy requirement 
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federal government based exclusion 
on ethnicity. Although the Chinese 
had been welcomed in the West a few 
decades earlier to work the gold mines 
and help build the intercontinental 
railroad, opposition to them grew in 
the 1870s as jobs became scarce. Also, 
many Americans came to believe that 
assimilation was impossible because of 
cultural and racial differences.” Pres- 
sure from western states led Congress 
to pass the restrictive law, which also 
included a prohibition on naturalization: 
“no State court or court of the United 
States shall admit Chinese to citizen- 
ship.”!* (More on naturalization later.) 

Around the turn of the century, 

- prejudice grew toward the Japanese 
population in the United States, 
especially in California. In 1906, the San Francisco 
Board of Education ordered Asian students seg- 
regated from the white population. Faced with 
growing national concern over the “yellow peril,” 
President Theodore Roosevelt negotiated the 
Gentleman’s Agreement of 1907 with the Japanese 
government. Japan agreed to restrict passports for 
its citizens to work in the United States, and the 
United States agreed to allow the Japanese already 
in the country to remain and to bring in their fami- 
lies. In this way Roosevelt circumvented pressure 
for a possible Japanese Exclusion Act. 

To gain greater control over immigration, 
Congress established the Bureau of Immigration 
within the Treasury Department in 1891. For the 
first time, federal law required the commanders of 
vessels bringing immigrants to report to govern- 
ment officials the “name, nationality, last residence, 
and destination of all such aliens.” The following 
year the government opened the immigrant pro- 
cessing center at Ellis Island in New York Harbor. 
Between 1892 and 1924, when Ellis Island was last 
used for general immigration processing, some 
12 million immigrants passed through its facilities 
for medical and legal examinations. This was about 70% of the nation’s immigrant 
population during this period. Approximately 2% failed the examinations and were 
returned to their home countries. 

During this period, the immigrant population shifted from predominantly 
northern and western European to southern and eastern European. Many fled politi- 
cal repression, and others sought economic opportunity. Italians led the way, with an 
average of 300,000 entering the United States each year in the early twentieth century, 
followed by Jews (especially from Russia) and Slavs (predominantly Poles, a million of 
whom arrived before World War I).!°'By 1910, nearly 15% of the nation’s population 
was foreign born, the highest level before or since (see Figure 4-2). In that same year, 
over half of all those living in many major cities of the Northeast and Midwest were 
immigrants or their children.” 

Some Americans considered the new immigrants “hostile or indifferent to 
American values” and responsible for overcrowding and crime in the nation’s cities. ”! 


NPS Collection/National Park Service/U.S. Department of the interior 


CHAPTER 4 E Pluribus Unum: American Citizenship 107 


Pressure grew to restrict immigration. Congress re- 
sponded with the Immigration Act of 1924, which 
established a national origins quota system. This 
capped total immigration and tried to preserve the Us 
country’s basic ethnic makeup by limiting the im- 
migration of each nationality to 2% of the number 
residing in the country in 1890, thus favoring im- 
migrants from northern and western Europe. The 
act also established preferences for family unifica- 
tion involving spouses and children. 

The new restrictions, combined with the col- 
lapse of economic opportunity during the Great 
Depression of the 1930s and the disruption of 
World War II, substantially reduced immigration. 
During the Depression, pressure also grew to 
deport Mexican immigrants, who competed for 
jobs in the Southwest. Eventually, between 300,000 
and 500,000 were forced to return to their homes 
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i FIGURE 4-2 The percentage of American residents born in other 
countries was highest a century ago. 


in this Mexican Repatriation. About half of those Source: Dianne A. Schmidley, U.S. Census Bureau, Current Population Reports, 


affected were children born in the United States and 
thus American citizens. By 1970, less than 5% of the 
nation’s population was foreign born—only a third of the proportion 60 years ear- 
lier. Nonetheless, trends were under way that would again boost immigration. 


Modern Immigration Law 


In 1943, in the middle of World War II, Congress repealed the outright ban on 
Chinese immigrants (but limited them to 105 per year). Cold War conflicts such as 
the Hungarian Revolution of 1956 created large numbers of political refugees, 
and the United States accepted many. In 1963, President John Kennedy called on 
Congress to abolish the national origins quota system because it “neither satisfies a 
national need nor accomplishes an international purpose.”** Congress complied two 
years later. It also increased the total numbers of permitted immigrants and allowed 
for the entry and settlement of large numbers of refugees. From 1960 to 2000, legal 
immigration grew from 265,000 to 850,000 per year. 

Equally significant, recent immigrants to the United States have been much 
less likely to come from Europe than was true in the past. In 2000, only 15% 
of the foreign-born residents of the United States (legal and illegal) were from 
Europe, compared to 75% in 1960 and 86% in 1900 (see Figure 4-3). In 2000, nearly 
twice as many immigrants came from Asia (255,860) as from Europe (133,362), 
and the Western Hemisphere provided as many immigrants (397,201) as Europe 
and Asia combined.” The foreign-born population reached 31.1 million—the 
highest number ever but not the highest percentage. The 11.1% of the nation’s 
population that was foreign born in 2000 was more than twice as high as the 
1970 figure (4.7%) but less than the 13%-15% foreign born between 1860 and 
1920 (see Figure 4-2).” 

When Congress abolished the national origins quota system in the 1960s, it 
established several new categories of legal immigrants.” (Refugees are handled 
separately; see the later discussion.) Under current law, the largest category, at 
480,000 per year, is for family members sponsored by citizens and, in some cases, 
by permanent residents. Priority is given to spouses, minor children, and parents 
of U.S. citizens. The next largest category, now 140,000 per year, is employment 
based. Preferences are given to those with “extraordinary” or “exceptional” ability 
in the sciences, arts, and business and those with advanced degrees or special skills. 
The final category is “diversity immigrants,” who now number 55,000 per year. This 
last category was created in 1990 for persons from countries with historically low 
rates of immigration to the United States. Immigrants are chosen by a lottery among 


Series P23-206, Profile of the Foreign-Born Population in the United States: 2000 
(Washington, DC: U.S. Government Printing Office, 2001), Figure 1-1, p. 9. 


Ellis Island—site of the federal government's 
first immigrant processing center through 
which 12 million immigrants passed between 
1892, when it opened, and 1924, when it 
was last used for the mass processing of 
immigrants. 


National origins quota system—the policy 
adopted in the Immigration Act of 1924 
that limited immigration of each nationality 
group to 2% of the number residing in 

the United States in 1890, thus favoring 
immigrants from northern and western 


Europe. 


Mexican repatriation—policy adopted 
during the Great Depression to force 
between 300,000 and 500,000 Mexican 
immigrants to return to their homes. 
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FIGURE 4-3 Half a century ago, Europe was the origin of most 
foreign-born Americans. Now, it is Latin America (about half) and Asia 
(one-quarter). 


Source: Dianne A. Schmidley, U.S. Census Bureau, Current Population Reports, 
Series P23-206, Profile of the Foreign-Born Population in the United States: 2000 
(Washington, DC: U.S. Government Printing Office, 2001), p. 11, at www.census. 
gov/prod/2002pubs/p23-206.pdf; accessed July 7, 2005. 


applicants from eligible countries. In 2009, over 12 million 
persons competed for the 55,000 slots. 

In addition to admitting these categories of immi- 
grants, the United States accepts and resettles refugees from 
around the world. Generally, a refugee is someone who has 
fled his or her country because of the fear of persecution. 
U.S Citizenship and Immigration Services, a bureau in 
the Department of Homeland Security, gives the follow- 
ing more detailed definition: 


Under U.S. law, a refugee is a person who has fled 
his or her country of origin because of past perse- 
cution or a well-founded fear of persecution based 
upon race, religion, nationality, political opinion, or 
a membership in a particular social group.... This 
definition of a refugee does not include those peo- 
ple who have left their homes only to seek a more 
prosperous life. Such people are commonly referred 
to as “economic migrants,” and are not refugees.” 


The number admitted varies considerably depending on 
world events. Between 1980 and 2009, the United States 
admitted a total of 2.5 million refugees, an average of 83,000 
each year. The high was just over 207,000 in 1980, and the 
low was slightly under 27,000 in 2002. In 2009, it admitted 
about 75,000.” 


The Controversy over Illegal Immigration 


The foreign-born population includes those in the country 
legally and illegally. In 2000, the U.S. Census Bureau esti- 
mated that there were 8.7 million persons in the country 
illegally. Although some private researchers put the cur- 
rent figure as high as 20 million, an estimate of 12 million 
is widely accepted.** According to the Census Bureau, al- 
most half (44%) of the illegal immigrant population in 
the United States comes from Mexico, 17% from the rest 
of North and Central America, 16% from Asia, 13% from 
Europe, 7% from South America, and 3% from Africa.? 
These include both those who entered the country illegally 
and those who entered legally but overstayed their tempo- 
rary visas. 

The United States Border Patrol of the Department of 
Homeland Security has the responsibility to prevent ille- 
gal entries. In 2008, its 12,000 agents apprehended about 
724,000 individuals (see Table 4-4). Of these, just over 97% 
were caught at the border with Mexico, and over nine-tenths 
were natives of Mexico. It is no surprise, then, that the ille- 
gal immigration controversy has focused on what should be 
done to secure the 2,000-mile U.S.-Mexican border. 

Frustrated with the failure of government efforts to stop 


illegal border crossings, a citizen group that called itself the Minuteman Project sta- 
tioned hundreds of volunteers along the southern border in April 2005. The group 
claimed that its members did not accost those entering the country illegally but simply 
reported them to the Border Patrol, muchas citizensinaneighborhood watch program 
report suspicious activity to the local police. Critics, however, called them vigilantes 
who took the law into their own hands and sometimes abused immigrants. 
Policymakers, activists, researchers, and scholars disagree as to whether illegal 
immigration is good or bad for the United States. State and local officials, especially 
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Source: Office of Immigration Statistics, Department of Homeland Security, Apprehensions by the 
U.S. Border Patrol: 2005-2008, Fact Sheet, June 2009, at http://www.dhs.gov/xlibrary/assets/statistics/ 
publications/ois_apprehensions_fs_2005-2008.pdf; accessed September 27, 2010. 


in states with large illegal immigrant populations, highlight the costs of educating 
the children of those in the country illegally; of providing health care to a popula- 
tion that is not likely to have insurance; and of investigating, arresting, prosecuting, 
and incarcerating those who turn to crime. 

A key question for many researchers is whether illegal immigrants contribute 
more to the economy—by working jobs that many Americans shun, paying taxes, 
and consuming products and services—than they cost in social services. In 2007, 
the Congressional Budget Office (CBO) of the U.S. Congress issued a report that 
reviewed 29 studies that compared what illegal immigrants paid in taxes with what 
they cost in services. The CBO concluded that the services provided to the immi- 
grants by state and local governments exceeded the tax revenues that the immigrants 
generated, even accounting for federal programs that helped to meet these costs.” 
But not all agree, and a lively debate continues. 

This debate has echoed within the walls of Congress. Citizens have pressured 
their elected officials to do more to control the southern border, and Congress has 
responded with a variety of laws to address the problem of illegal immigration: 


* The Immigration Reform and Control Act of 1986 granted amnesty (perma- 
nent resident status and then possibly citizenship) to approximately 3 million 
illegal immigrants who had arrived in the United States before 1982. It imposed 
sanctions on employers who knowingly hired those in the country illegally, and 
it allowed for the admission of seasonal agricultural workers. 

+ The Illegal Immigration Reform and Immigrant Responsibility Act of 1996 in- 
creased Border Patrol personnel, authorized improved physical barriers along the 
southwestern border, enhanced penalties for smuggling illegal immigrants and 
for passport and visa fraud, increased the financial obligation of those who spon- 
sor immigrants, and streamlined procedures for deporting illegal immigrants. 

* The REAL ID Act of 2005 required states to issue tamper-proof driver’s licens- 
es to those who could prove citizenship or legal status. Information would be 
shared by law enforcement officials through a national database. This law tar- 
geted terrorists who might enter the country illegally, establish a legal identity 
through a state-issued driver’s license, and then gain access to federal instal- 
lations or planes. When states resisted implementing the law because of costs 
and privacy concerns, the government postponed enforcement, first until the 
end of 2009 and then until the end of 2011. 
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Refugee—someone who has fled his or her 
country because of the fear of persecution. 


U.S. Citizenship and Immigration 
Services—the bureau within the Department 
of Homeland Security that adjudicates 
immigration and naturalization issues and 
provides services to immigrants. 


Homeland Security, Department of—the 
federal agency created in 2002 to defend the 
nation from threats such as terrorism and 
natural disasters. 


Illegal immigrant—a foreigner who Is 
illegally in the United States because (1) 

he or she entered the country illegally or 

(2) after a legal entry overstayed his or her 
visa. Also called i/lega/ alien, undocumented 
immigrant, and undocumented worker. 


Border Patrol—the agency within the U.S. 
Department of Homeland Security that 
enforces immigration laws at the border of 
the United States. 
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Birthright citizenship—when a nation 
automatically grants citizenship to everyone 
born in the country (except for the children 
of foreign diplomats). 


Naturalization—the process by which a 
foreigner becomes a citizen of a nation. 


* The Secure Fence Act of 2006 authorized the building of 700 miles of fence 
between the United States and Mexico. As of October 2008, the Department of 
Homeland Security had completed 216 miles of pedestrian fence and 154 miles 
of vehicle fence. 


Although Congress has supported the efforts of presidents George W. Bush and 
Barrack Obama to tighten border security by increasing the size of the Border Patrol, 
constructing physical barriers, and expanding detention facilities, it has shown little 
inclination to follow their recommendations to provide a path for illegal immigrants 
to obtain legal status and citizenship.*! In proposing “comprehensive immigration 
reform’ Bush said that immigrants should “learn the English language and the cus- 
toms and values that define our Nation, including liberty and civic responsibility, 
appreciation for our history, tolerance for others, and equality.’** Opponents coun- 
tered that no one who broke the law to enter the country should be rewarded with 
citizenship and that this would encourage others to enter illegally. Some opponents 
also insist that under the Fourteenth Amendment those born in the United States to 
illegal immigrants should not be automatically granted citizenship. Few countries, 
they say, recognize birthright citizenship; and it only increases the incentives for 
illegal immigration. (See the discussion of the Fourteenth Amendment below.) 

Allowing foreigners to enter the United States and establish residency is not the 
same as granting them citizenship and thus making them full members of the political 
community. For that they must go through a process of naturalization defined in fed- 
eral law. Before we turn to naturalization law and practice, we review citizenship contro- 
versies over two groups that were present in the United States at the time of the founding: 
free blacks and Native Americans. These controversies reveal ambiguities in the Con- 
stitution on citizenship, show how early Americans thought about the openness of the 
nation to incorporating non-European groups, and illustrate how Americans insisted on 
undivided loyalty from those who wished to enjoy the rights of citizenship. 


Mauor Issue 


© What was the citizenship status of free blacks and Native Americans under 
the Constitution, and what policies led to citizenship for all members of the 
two groups? 


The Articles of Confederation had established a “league of friendship” among the 
13 states and not a true national government. It referred to the “free citizens in 
the several states” but made no mention of national citizenship. The Constitution, 
by contrast, required that every member of Congress be “a Citizen of the United 
States”: House members for seven years and senators for nine. It also stipulated 
that the president be “a natural born Citizen, or a citizen of the United States, at 
the time of the Adoption of this Constitution.” Yet in defining the jurisdiction of the 
Supreme Court, the Constitution refers to individuals as “Citizens of ... States.” Also, 
Article IV, Section 2, requires that “the Citizens of each State shall be entitled to all 
Privileges and Immunities of Citizens in the several States.” 

The Constitution does not explain or define these different phrases. Is there a 
difference between being a citizen of the United States and of a state? The Constitu- 
tion seems to presume, although it does not actually say, that the citizens of the in- 
dividual states were also citizens of the United States. Did this mean, then, that free 
blacks, who were citizens in Massachusetts and a few other states, were also citizens 
of the United States? In one respect, national citizenship was a broader category 
than state citizenship because those who lived in the Northwest Territory (now the 
American Midwest) were citizens of the United States but not of any particular 
state. The same would be true for future residents of the nation’s capital. 
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One thing is clear: under the Constitution, the national government would set 
the rules for foreigners to become national citizens. Under the Articles of Confed- 
eration, each state had passed its own naturalization laws, with some making it easy 
to become a citizen and others making it hard. The Constitution moved this power 
from the states to the new national government by giving Congress the power “To 
establish an uniform Rule of Naturalization.” Although some states continued to 
naturalize foreigners after the Constitution was ratified, in 1795 Congress asserted 
its exclusive authority to naturalize, and in 1817 the Supreme Court agreed: “the 
power of naturalization is exclusively in congress.” 


The Citizenship of Free Blacks before the Civil War 


When the Constitution was ratified, about 700,000 black slaves and nearly 60,000 
free blacks lived in the United States. Although the slaves were not citizens with 
legal rights, what about the free blacks? Were they citizens of the states in which they 
lived? Were they citizens of the United States? If they were citizens of the states, did 
the other states have to respect their rights under the “Privileges and Immunities” 
clause of the U.S. Constitution? Southerners worried that large numbers of free 
blacks traveling, doing business, and settling in their states would present a dan- 
gerous example to their enslaved populations, fomenting unrest and possibly slave 
rebellions. Indeed, controversy over the citizenship and rights of free blacks nearly 
scuttled the famous Missouri Compromise of 1820.*4 


Missouri Compromise 

Under this delicately crafted legislative package, Missouri entered the Union as a 
slave state; Maine, formerly part of Massachusetts, entered as a free state (thereby 
preserving the balance of free and slave states in the Senate); and slavery was “for- 
ever prohibited” in the remaining territory of the Louisiana Purchase north of the 
latitude line, 36°30’. This line was the southern border of Missouri, thereby making 
Missouri the only state from the vast Louisiana Territory north of 36°30’ in which 
slavery would be allowed (see Figure 4-4.) 

Missouri created controversy when it put a provision in its proposed constitu- 
tion that required the new state legislature to pass laws “to prevent free negroes 
and mulattos from coming to and settling in [Missouri] under any pretext whatso- 
ever.”*> Even though some states regarded free blacks as citizens, the authors of the 
state constitution wanted to treat them as foreigners who could be prohibited from 
entry. Several members of Congress objected that under the privileges and immuni- 
ties clause of the federal Constitution free blacks should be able to travel and settle 
wherever they wished within the United States. 

Southerners responded that blacks were never intended to be members of 
the American political community, whether free or not. Senator William Smith 
of South Carolina pointed to the many state laws that treated free blacks differently 
from whites. Restrictions on voting, holding political office, or serving on juries, he 
said, “furnish a mass of evidence, which nobody could doubt but a skeptic, that free 
negroes and mulattoes have never been considered as part of the body politic. °° Yet 
when Massachusetts ratified the federal Constitution, one of its congressmen told 
the House, free blacks could vote. They were thus part of the political community 
that selected the state’s ratifying convention and adopted the federal Constitution.” 

In the end, Henry Clay, a congressman from Kentucky and former speaker of 
the House of Representatives, fashioned a compromise whereby Missouri would 
not become a new state until its legislature passed a resolution promising that it 
would not pass any laws in violation of the privileges and immunities clause of 
the federal Constitution. Although the legislature made the promise and Missouri 
entered the Union, subsequent legislatures still managed to prohibit or restrict the 
immigration of free blacks. By the eve of the Civil War, only a few thousand free 
blacks lived in Missouri, compared to more than 100,000 slaves.** 


eS Se eee 
Missouri Compromise of 1820—a national 
compromise over the slavery issue in 1820 
whereby Missouri entered the Union as a 
Slave state, Maine entered as a free state, 
and slavery was "forever prohibited" in the 
remaining territory of the Louisiana Purchase 
north of the latitude line, 36°30’, which was 
the southern border of Missouri. 


WZ CHAPTER 4 E Pluribus Unum: American Citizenship 


The United States at the Time of the Missouri Compromise of 1820 


The Missouri Compromise, 1820-1821 ] : BRITISH NORTH AMERICA . 
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“IC foe The large territory northwest of the state of Missouri was part of the Louisiana 
Purchase of 1803. According to the Missouri Compromise, slavery would be “forever 
prohibited” in this territory. 


Source: www.rosecity.net/civilwar/capesites/warmap.html 


Seamen's Protection Certificates 

Despite the claim by some that free blacks were never understood to be citizens of 
the United States, the federal government issued official certificates attesting to the 
citizenship of some free blacks as early as the 1790s. These were called seamen’s 
protection certificates, which were issued to American sailors regardless of race to 
certify that they were American citizens. Authorities hoped that these certificates 
would discourage European navies from engaging in the common practice of forc- 
ing into service their former subjects found on the high seas, even if they had moved 
to the United States and become citizens. 

Because free blacks during this period were about a fifth of all American 
seamen, many had received the certificates. When traveling within the United 
States, they often used them to prove that they were not runaway slaves. In 
1838, Frederick Douglass, then a slave working in Baltimore, borrowed such 
a certificate from a black sailor friend and used it to escape to Philadelphia, 
and then on to New York City and New England. Heading north by train from 
Baltimore, Douglass produced the certificate when confronted by a conductor: 
“The merest glance at the paper satisfied him, and he took my fare and went 
on about his business.”*’ It was not until the 1850s in the Dred Scott case that 
the U.S. Supreme Court finally confronted the issue of the citizenship of free 


blacks. 
<< Dred Scott Case 
Seamen's protection certificates— In 1834, Dr. John Emerson, a newly commissioned surgeon in the U.S. Army, 
documents issued by the federal government took a slave named Dred Scott with him from Missouri to Fort Armstrong in 
to sailors, both white and black, to certify the free state of Illinois. Emerson kept Scott in Illinois for two years. When he 


that they were citizens of the United States. was transferred in 1836, Emerson took Scott with him to Fort Snelling in what 


is now Minnesota but was then in the Wisconsin Territory. 
Fort Snelling was in part of the original Louisiana Territory 
in which, according to the Missouri Compromise of 1820, 
slavery was “forever prohibited.” In 1838, after more than 
two years in the free Wisconsin Territory, Emerson returned 
to Missouri with Scott.*° 

Eight years later, Scott and his wife Harriet, a slave he had 
met and married while at Fort Snelling, sued unsuccessfully for 
their freedom in Missouri state courts. They argued that their 
extended residence on free soil—in both a free state and a free 
federal territory—had made them free persons. Later, Emerson 
sold the Scotts to John Sanford, a citizen of New York. Scott, who 
remained in Missouri (New York was a free state), now sued for 
his freedom in federal court because, his attorneys argued, the 
parties were citizens of different states. Sanford responded that 
blacks descended from slaves could not be citizens of Missouri, 
so the federal courts had no jurisdiction. A lower federal court 
disagreed and heard the case, but the judge ruled that Missouri 
law was controlling, and the jury decided against Scott. Scott’s 
attorneys then appealed to the U.S. Supreme Court. 

In February 1856, the case arrived on appeal at the 
Supreme Court. Just two years before, Congress had passed 
the Kansas-Nebraska Act, which in effect repealed the 
Missouri Compromise by allowing the people of the Kansas 
and Nebraska territories to decide for themselves whether to 
permit slavery, even though both were north of the 36°30’ line. 
(More on this in Chapter 7.) 

On March 6, 1857, the Court issued its ruling in Scott v. 
Sandford. (The Court misspelled the defendant’s name.) Chief 
Justice Roger B. Taney wrote the official “opinion of the Court” 
holding against Scott’s claim for freedom. Six others wrote 
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no uniform style. This is the type of document that helped Frederick 
Douglass escape from slavery. 


separate opinions concurring with the result, but not necessarily with all of Taney’s 
arguments. Two—John McLean and Benjamin Curtis—wrote forceful dissents. 


Taney reached three controversial conclusions. 


- First, although the broad language of the Declaration of Independence “would 
seem to embrace the whole human family,” it did not “embrace the negro race, 
which, by common consent, had been excluded from civilized Governments 
and the family of nations, and doomed to slavery.”*' Blacks, consequently, “had 


no rights which the white man was 
bound to respect.” 

* Second, because blacks were no part 
of “the People” who “ordain[ed] 
and establish[ed]” the Constitution, 
they could not be citizens of the 
United States, whatever rights or 
privileges they might have in the 
individual states. It followed that 
they could not have access to the 
federal courts and they had no fed- 
erally enforceable rights under the 
privileges and immunities clause 
of the U.S. Constitution. 

- Finally, the U.S. Congress had no 
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any federal territory, rendering whose legal effort to achieve their freedom led to the infamous euprene Court decision, Dred 
the Missouri Compromise of 1820 Scott v. Sandford, in 1857. 
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(subsequently superseded by the Kansas-Nebraska Act of 1854) unconstitu- 
tional. (This was only the second time that the Supreme Court had ruled a 
congressional statute unconstitutional. ) 


The two dissenters took sharp issue on all three points. Justice Curtis presented 
evidence that in five states at the time of the founding free blacks “were not only citi- 
zens of those States” but were also able to vote “on equal terms with other citizens” 
if they had the necessary qualifications (such as property).* Although three of these 
states later denied the vote to free blacks or imposed special qualifications on them, 
New Hampshire and Massachusetts still allowed blacks to vote on an equal basis 
with whites. Curtis also pointed out that voting rights were not necessary to show 
citizenship. Women and minors, for example, were citizens even though they could 
not vote. The same was true, he insisted, for free blacks in some states. 

Public reaction to the Dred Scott decision was immediate and fierce, on both 
sides. Horace Greeley’s New York Tribune denounced the decision as “atrocious,” 
“wicked,” “abominable,” and “detestable.” One Republican newspaper in Chicago 
expressed its “feeling of shame and loathing” for what the Court had done. South- 
ern papers, by contrast, embraced the decision. One proclaimed that “[s]outhern 
opinion upon the subject of southern slavery...is now the supreme law of the 
land...and opposition to southern opinion upon this subject is now opposition to 
the Constitution, and morally treason against the Government.” Northern news- 
papers allied with the Democratic Party also endorsed the decision and castigated 
Republicans for “revolution and anarchy” for opposing it. One Iowa paper 
went so far as to charge that Republicans “hate the Constitution, the Bible, and 
God....Where they will stop in their blasphemies and their treasons no mortal 
can tell.” 


Fourteenth Amendment 

Although the Thirteenth Amendment of 1865, ratified eight months after the con- 
clusion of the Civil War, officially ended slavery throughout the United States, it did 
not address the citizenship status of the now four million free blacks. Despite the 
Union victory, the Dred Scott decision remained binding constitutional law, raising 
the possibility that state governments could still deny citizenship rights to blacks or 
that federal courts might deny them access. 

To address this problem, Congress proposed the Fourteenth Amendment in 
1866, and the states ratified it two years later. It began by defining American citizen- 
ship in a way that overruled a central holding of Dred Scott: “All persons born or 
naturalized in the United States and subject to the jurisdiction thereof, are citizens 
of the United States and of the State wherein they reside.” From now on, blacks 
would be recognized as citizens of the United States and of the state where they 
lived. (Because Indians born on reservations and children born to foreign diplomats 
stationed in the United States were not legally “subject to the jurisdiction” of the 
nation, they were not covered by the amendment.) 

The citizenship provision of the Fourteenth Amendment had another far- 
reaching effect, perhaps not fully recognized by its drafters. As we will see, the first nat- 
uralization laws under the Constitution, which specified how foreigners could become 
citizens, limited this privilege to whites. Congress extended eligibility to blacks in 1870 
but did not open up naturalization to all races until 1952. Yet by extending citizenship 
to the American-born children of foreigners (excluding diplomats) regardless of their 
race, the Fourteenth Amendment opened up citizenship to Asians. 

The Supreme Court confirmed this in 1898 when it ruled in U.S. v, Wong Kim 
Ark that a young man born in San Francisco to Chinese laborers legally in the country 
was an American citizen who could not be denied readmission to the country after a 
temporary visit to China.” As we will see in Chapter 6, when the government interned 
those of Japanese ancestry on the West Coast during World War II, about 70,000 
of these were American citizens because they had been born in the United States 
to Japanese parents. Although the Supreme Court has never ruled directly on the 
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citizenship status of children born to those in the country illegally, national policy 


is that the legal status of the parents does not affect the citizenship of children born 
in the United States.*° 


The Citizenship of Native Americans 


In the 2000 census, 4.3 million Americans (1.5% of the population) identified 
themselves as “American Indian and Alaskan Native.” About 2.5 million listed this 
as their only race; the others included another race. Of the total, 875,000 identified 
themselves as Cherokee, followed by Navajo (310,000), Choctaw (173,000), Sioux 
(168,000), Chippewa (160,000), and Apache (105,000). (Other tribes totaled an- 
other 301,000.) About one-third of American Indians live on one of about 300 In- 
dian reservations, and the federal government recognizes 561 tribal governments.” 
(Not every tribe has a reservation.) Although all American Indians are now citizens, 
and thus full members of the American political community, this was not always 
the case. 

During the colonial period, British authorities treated the native peoples of 
North America in different ways, depending on the circumstances: 


- Independent, unconquered tribes on the edges of white settlements were con- 
sidered “sovereign political communities” and dealt with as foreign nations. 

> Other tribes, however, operated within the jurisdiction of local governments 
and submitted themselves to the civil authorities. Although the British did not 
consider these the equivalent of foreign nations, they did allow them to retain 
“a subordinate jurisdiction and a separate legal existence under the crown.” 

- Finally, some individual Indians “lost or relinquished their tribal connection 
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[and] apparently merged into the white population. 


In the new nation, Indian affairs were an important responsibility of the 
national government. The Articles of Confederation gave the central authority 
the “exclusive right and power of...managing all affairs with the Indians, not 
members of any of the states,” and the Constitution empowered the new national 
Congress “[t]o regulate Commerce... with the Indian tribes,” presumably leaving to 
the president the authority to manage other aspects of Indian relations. For about 
80 years, presidents regularly negotiated treaties with Indian tribes, subject to 
Senate approval. Forty such treaties were enacted in the first two decades under 
the Constitution and 360 by 1868, the year of the last Indian treaty. 

In the early 1830s, a controversy arose over the legal status of Indian tribes. 
Could they gain access to the federal courts under the provision of the Constitu- 
tion that allowed “foreign States” to sue American states or their citizens (Article 
III, Section 2)? This issue came to a head when the Cherokee Nation tried to stop 
Georgia from exercising jurisdiction over tribal lands and effectively “annihilat[ing] 
the Cherokees as a political society.’ In Cherokee Nation v. Georgia (1831), the 
majority of the Supreme Court held that Indian tribes were not “foreign nations” as 
that term was used in the Constitution, but rather “domestic dependent nations.... 
[who] are in a state of pupilage. Their relation to the United States resembles that of 
a ward to his guardian.” Indian tribes, then, had no constitutional right to access 
the federal courts, even if Georgia had violated their legal rights. 

Just a year later, however, in Worcester v. Georgia, the Court ruled as null and 
void acts of the state of Georgia that seized Cherokee lands, imposed state juris- 
diction over the Cherokee Nation, and effectively “abolish[ed] its institutions and 
its laws” This time the Court maintained that Indian tribes, such as the Cherokee 
Nation, were “distinct political communities, having territorial boundaries, within 
which their authority is exclusive.”* The tribe had rights guaranteed by the national 
government that the state of Georgia must respect. This did not mean, however, that 
the tribes were equivalent to foreign nations. They could not, for example, enter 
into treaties with any country other than the United States or freely dispose of their 
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land to foreigners. They had a kind of semisovereign status: neither fully a part of 
the American political community nor as autonomous as a foreign nation. 

In the end, this decision proved of no value to the Cherokee. The state of 
Georgia ignored it, and President Andrew Jackson refused to assist the Court in en- 
forcing it, reportedly saying, “[Chief Justice] John Marshall has made his decision; 
now let him enforce it.” 

A few years before, Jackson had supported passage of the Indian Removal Act 
of 1830, which authorized the president to reach agreements with Indian tribes in 
eastern states to exchange their lands for land west of the Mississippi River. The 
act also provided funds to assist with the removal. While some of the subsequent 
agreements were voluntary, others resulted from fraud, bribery, or coercion. Tribes 
began moving west in 1830, but because of insufficient food and resources, many 
Indians suffered and died during the journey. In 1836, the Senate ratified a removal 
treaty that had been negotiated with an unrepresentative group of Cherokee Indi- 
ans. When most Cherokee refused to relocate, the U.S. army forcibly removed about 
16,000 of them from the Southeast to what is now Oklahoma. Four thousand died 
in what became known as the “Trail of Tears.” 

Some of the nineteenth-century Indian treaties dealt with citizenship in the 
United States. The first to do so were the Cherokee treaties of 1817 and 1819, 
which provided for land grants to the heads of Indian families who wished to leave 
tribal lands and become American citizens.*? An 1830 treaty formally granted the 
heads of Choctaw families the right to give up tribal membership and 
become American citizens. A few treaties in the 1840s, 1850s, and 1860s 
allowed for whole tribes to disband and divide the land in exchange 
for citizenship. By the 1880s, however, only about 3,000 Indians had 
become American citizens in this way. 

One purpose of these citizenship provisions was to promote the 
voluntary assimilation of some Native Americans into the broader 
civil and political community. In 1887, Congress made a major effort 
to foster assimilation with the Dawes Severalty Act. This law offered 
citizenship to Indians if their tribes dissolved as legal entities and then 
divided their lands into privately owned plots of typically 160 acres. 
“The objective,” writes one historian, “was the creation of independent 
persons who regarded themselves as Americans.”™ With the exception 
of a dozen or so tribes excluded from the act, the president could decide 
when any Indian reservation “advantageous for agricultural and graz- 
ing purposes” should be divided. By the early 1900s, the Dawes Act and 
related laws had resulted in about half of American Indians becoming 
citizens. About 90 million acres of land passed from Indian to non- 
Indian ownership, at least some through fraud that enriched unscrupu- 
lous settlers and speculators. 

In 1903, the U.S. Supreme Court unanimously affirmed the near- 
absolute power of Congress over Indian lands and Indian affairs in Lone 
Wolf v. Hitchcock. In holding that the Congress was not obligated to re- 
spect two 1868 treaties with Indian tribes, the Court held that “[p]lenary 
authority over the tribal relations of the Indians has been exercised by 
Congress from the beginning, and the power has always been deemed a 
political one, not subject to be controlled by the judicial department of 
the government.” Also, beginning in the late nineteenth century, govern- 


© CORBIS 


American Indians have served in [igaaae F 


America's wars since the War of 1812. Perhaps their 
most famous contribution was as “code talkers” in World 


War II where Navajos used their distinctive unwritten 
language to code military communications in the 

Pacific theater in a way that proved unbreakable by the 
Japanese. Although this program was kept secret for 
several decades after the war ended, the military honored 
the contribution of the code talkers in a public ceremony 
at the Pentagon on September 17, 1992. 


ment and private associations sought to assimilate or “Americanize” Indi- 
ans by raising the children in boarding schools where they were immersed 
in the English language and American culture. 

In the early years of the twentieth century, pressure grew for citi- 
zenship for all American Indians, especially after thousands served ably 
in World War I during 1917 and 1918. “Ironically,” writes one expert on 
Indian citizenship, “they were fighting for freedoms abroad that they did 
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not possess at home.”** Congress responded in 1919 by declaring that all Indians 
could become citizens if they served in the war and were honorably discharged. The 
following year women gained the vote. Four years later, Congress passed the Indian 
Citizenship Act of 1924, which rejected assimilation as a condition and granted citi- 
zenship to all Indians born within the territorial limits of the United States, whether 
or not they lived on reservations. . 

Since the 1930s, federal policy has downplayed assimilation and instead worked 
to strengthen tribes and foster a sense of Indian identity. In recent decades, Congress 
has passed laws to protect Indian religious sites and archeological artifacts, to 
increase the authority of tribal governments (facilitating the expansion of commer- 
cial gambling on Indian reservations), and to protect American Indian culture by 
making it harder for non-Indians to adopt Indian children. 

Although Congress retains ultimate authority over Indian tribes, through 
statute the federal government “recognizes a special kind of Indian sovereign au- 
thority to govern themselves, subject to an overriding federal authority.” This 
gives tribes some independence from state control but not from Congress’s legis- 
lative authority. 

Most Americans today are descended not from slaves brought to the United 
States against their will or from the native peoples of the New World, but from 
foreigners who voluntarily immigrated in search of a better life. As we will see, ex- 
cept during a few early years, the nation has made it relatively easy for immigrants 
to become citizens. 


ACQUIRING AMERICAN CITIZENSHIP — 


Mauor Issues 


@ What are the ways in which persons legally in the United States can acquire 
citizenship? 


® What are the rights, privileges, and duties of American citizenship? 


A fundamental power of sovereign nations is the right to decide who may become 
a full-fledged member of the political community. Under federal law, foreigners 
legally within the country may apply for citizenship. If they succeed, they become 
naturalized citizens with all the rights, privileges, and duties of those who are citi- 
zens by birth except for one: they cannot become president of the United States. But, 
as we have seen with the history of American Indians, individual naturalizations 
are not always necessary: treaties and laws can also confer citizenship on groups of 
individuals. 


Citizenship through Law or Treaties 


The first time the federal government conferred citizenship on a class of persons, 
without requiring individual naturalizations, was through the Louisiana Purchase 
Treaty of 1803, which provided that the inhabitants of the Louisiana Territory would 
gain U.S. citizenship. Similarly, the Treaty of Guadalupe Hidalgo, which ended the 
Mexican-American War in 1848, provided that the approximately 100,000 residents 
of the lands ceded by Mexico (the present states of Arizona, California, Nevada, and 
Utah, and parts of New Mexico, Colorado, and Wyoming) would become American 
citizens unless they decided to retain their Mexican citizenship. This treaty extended 
citizenship to a large group of individuals we would now classify as Hispanics or 
Latinos. Several times in the nineteenth century, the Supreme Court upheld the 
government’s authority to vest citizenship collectively through treaties or laws. 
Nonetheless, the more common method by which foreigners become citizens is 


through the naturalization process. 


Treaty of Guadalupe Hidalgo—the treaty 
between the United States and Mexico that 
ended the Mexican-American War in 1848. 
It provided that the approximately 100,000 
residents of the lands ceded by Mexico 
would become American citizens unless they 
decided to retain their Mexican citizenship. 
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Citizenship through Naturalization 


As noted earlier, under the Articles of Confederation the states had retained con- 
trol over naturalizations. Some encouraged immigration by making it easy for for- 
eigners to become citizens; others erected high barriers. The Constitution, however, 


PHOTO ESSAY 


Lopez Lomong In 1991, government 
soldiers in Sudan in East Africa abducted 
six-year-old Lopepe Lomong and other 
young boys while Lopepe and his family were 
attending Catholic mass. Lopepe eventually 
escaped and made his way to a Kenyan 
refugee camp, where he spent 10 years with other "Lost Boys of Sudan." Relief workers there 
called him Lopez Lomong. In the summer of 2000, Lomong ran five miles with friends to 
watch the Sydney Olympics on a black and white television. After he saw Michael Johnson 
of the United States win two gold medals, Lomong said to his friends, “| want to run like that 
man." A year later, he and 3,500 residents of the camp were relocated to the United States. 
Through the efforts of Catholic Charities, Lomong was settled with a family in Tully, New 
York, and went to the local public high school where he excelled as a runner. In 2007, while 
attending Northern Arizona University, he won the NCAA championship in the 1,500 meters. 
On July 6, 2007, he became a US. citizen. A year later, he made the U.S. Olympic team and was 
chosen by his teammates to carry the American flag in the opening ceremonies in Beijing, 


uw 


empowered Congress to “establish an 
uniform Rule of Naturalization.” 

In its first naturalization law, the 
Naturalization Act of 1790, Congress 
provided a fairly easy route to citi- 
zenship. An alien—that is, a foreigner 
living in the United States—who was 
a “free white person” and “of good 
character” and who had lived in the 
United States for two years could 
become a citizen by filing a petition 
for naturalization in a court of law 
and taking an oath “to support the con- 
stitution of the United States.” Despite 
the racial restriction, which was appar- 
ently intended to exclude free blacks 
born overseas from becoming citizens 
(immigration from Asia was not then 
an issue), a major work on American 
citizenship describes this law as “the 


China. "Now I'm not just one of the ‘Lost Boys 


Citizenship oath—the oath of allegiance 
to the United States that candidates 

for naturalization must take in a public 
ceremony. 


he told reporters. “I’m an American." 


most liberal naturalization law then in 
existence: 

Congress made changes in 1795. It increased the residency requirement to 
five years and stipulated that, in addition to “good moral character,” the applicant 
must be “attached to the principles of the Constitution of the United States, and 
well-disposed to the good order and happiness of the same.” It also expanded the 
oath to require that the applicant “absolutely and entirely renounce and abjure 
all allegiance and fidelity to any foreign prince, potentate, state, or sovereignty.” 
Finally, the would-be citizen must renounce any hereditary titles. Although the 
Federalist Congress, fearful of foreign influence, increased the residency require- 
ment for citizenship to 14 years in 1798, the new Republican Congress of Presi- 
dent Jefferson’s first term restored the five-year residency rule in 1802. (It has 
remained five years ever since.) 

With a few exceptions, the basic requirements for naturalization are 
the same now as established in 1795. Among the important changes are the 
following: 


* In 1870, Congress expanded eligibility to “persons of African nativity and Afri- 
can descent”; and in 1952, it eliminated race altogether as a bar to immigration 
or naturalization: “the right of a person to become a naturalized citizen of the 
United States shall not be denied or abridged because of race.” 

* In 1906, Congress for the first time required proficiency in English for natural- 
ization; but in 1990, it added new grounds for waiving the English requirement 
(particularly for older applicants who have lived in the United States as legal 
residents for many years). 

* Finally, the citizenship oath now requires a commitment “to support and de- 
fend the Constitution and the laws of the United States against all enemies, 
foreign and domestic; ...to bear true faith and allegiance to the same; and...to 
bear arms on behalf of the United States when required by law, or... to perform 
noncombatant service in the Armed Forces of the United States when required 


by law” (with exceptions for conscientious objectors). (See the Pledges and 
Promises box.) 
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a Baie! arse Rerverction laws stipulated the basic elements of the citizenship oath, 

i they did not spell out a specific oath. For over a century, the exact wording was left up to the 

ee or other public officials who carried out the naturalization process. In 1906, the federal 

vert ment began to standardize naturalization procedures; and in 1929, it adopted an of- 
‘oath through administrative regulations. 

eee Under current, regulations, an applicant for citizenship must take and sign a copy of the 

TO! wing 0 oath ‘in a public ceremony held within the United States”: 


reby sea On oath, that | absolutely and entirely renounce and abjure all alle- 
g giance and fi fidelity to any foreign prince, potentate, state, or sovereignty, of whom or 
‘ which | have heretofore been a subject or citizen; that | will support and defend the 
aa . ~ Constitution and laws of the United States of America against all enemies, foreign 

and domestic; that | will bear true faith and allegiance to the same; that | will bear 
pete ep behalf of the United States when required by the law; that | will perform 
ae noncombatant service in the Armed Forces of the United States when required by the 
Poe that | will perform work of national importance under civilian direction when 

required by the law; and that | take this obligation freely, without any mental reser- 
vation or purpose of evasion; so help me God. (Code of Federal Regulations, Title 8, 
perms Volume 1— ‘BCFR337.1) 


beet feral law an id regulations refer to this as either the “oath of allegiance" (not to be confused 
mi withthe “pledge of allegiance to the flag of the United States") or the “oath of renunciation 


| though the oath stipulates that new citizens fight for the country when the law re- 
federal law eas naturalized citizens who “by reason of elie ells training and be- 


Ar nes they are sen mn also from this, but remain obligated to “perform work 
al importance under civilian direction when required by law." 
Lae In recent years, some have suggested amending the oath of allegiance to remove un- 


ee archaic words like abjure and potentate. Others, who favor the growth of dual 


3, the Department of Homeland Security planned to replace the traditional oath 


S mpler, more modern version: 
a | a 


yas ~ Solemnly, freely, and without any mental reservation, | hereby renounce under oath 
os all allegiance to any foreign state. My fidelity and allegiance from this day forward is 
Baeie tot the United States of America. | pledge to support, honor, and be loyal to the United 
(States: its Constitution and laws. Where and if lawfully required, | further commit 
et act myself to defend the Constitution and laws of the United States against all enemies, 
foreign and domestic, either by military, noncombatant, or civilian service. This | do 


we ee solemnly swear, so help me God. 


"Federal ofc killed the plan when members of Congress, veterans, and others complained 
- about dropping the phrases "I will bear true faith and allegiance to the same" and “I will bear 
"arms on behalf of the United States" from the traditional oath. Former attorney general Edwin 
Mees se found fault in the new version for "weaken|ing] the powerful language” of the citizen- 


fe ship oath” BoE 


Current naturalization law makes one major exception to the five-year resi- 
dency requirement: military service. Prior to 2002, legal residents could apply 
for citizenship after three years in the U.S. military. Congress then reduced the 
requirement to one year. The law also allows presidents to designate periods 

of war when the residency requirement is eliminated altogether for legal resi- 
dents on active duty. Presidents have regularly done so, as President Bush did for 
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take the oath of citizenship during a naturalization 
Camp Victory in Baghdad, Iraq, in March, 2009. Two hundred and fifty-one troops 
from 65 countries became U.S. citizens at the ceremony. 


ESE ete seer os ev] 
Green card—a federally issued identification 
card (which used to be green but is no 
longer) that attests to the permanent legal 
Status of an alien, or foreigner, within the 
United States. 


ee 


ceremony at al-Faw Palace at 


the period since September 11, 2001. As the president explained in a speech on 
July 4, 2002: 


Thousands of our men and women in uniform were born in other countries 
and now spend each day in honorable service to their adopted land. ... These 
men and women love our country. They show it in their daily devotion to 
duty. Out of respect for their brave service in this time of war, I have signed 
an Executive order allowing them an immediate opportunity to petition for 
citizenship in the United States of America.” 


At the beginning of the Iraq war in 2003, about 
37,000 noncitizen legal residents were serving in 
the U.S. military. One of the first marines killed 
in combat in Iraq, Lance Corporal Jose Gutierrez, 
was a legal U.S. resident from Guatemala.” 


The Rights and Privileges of Citizenship 


Citizens of the United States are full members of 
the political community. Noncitizen residents, such 
as “permanent residents” who hold “green cards” 
(which, by the way, are no longer green), are not. 
Permanent residents are those who are allowed to 
stay in the United States indefinitely. Many are family 
members of a U.S. citizen. A key difference between 
citizens and permanent residents is that citizens are 
entitled to vote in all local, state, and federal elections for which they meet the basic 
requirements (age, residency, etc.). Permanent residents, though, neither choose those 
who make public policy nor decide on the initiatives and referenda that come before 
the people in many American states. Similarly, only citizens can hold public offices 
that directly affect public policy. The Constitution itself, as noted earlier, requires citi- 
zenship for election to the House of Representatives, Senate, and presidency. 

Although these are the most important political benefits of citizenship, they 
are not the only ones. U.S. Citizenship and Immigration Services, a bureau in the 
Department of Homeland Security, lists the following additional advantages and 
responsibilities of citizenship: 


AP Photo/Maya Alleruzzo 


* Serving on a jury. 

* Traveling with a U.S. passport. A U.S. passport enables you to get assistance 
from the U.S. government when overseas, if necessary. 

- Bringing family members to the United States. U.S. citizens generally get prior- 
ity when petitioning to bring family members permanently to this country. 

* Obtaining citizenship for children born abroad. In most cases, a child born 
abroad to a U.S. citizen is automatically a U.S. citizen. 

* Becoming eligible for federal jobs. Certain jobs with government agencies re- 
quire U.S. citizenship. 

* Keeping your residency. A U.S. citizen’s right to remain in the United States 
cannot be taken away. 

* Becoming eligible for federal grants and scholarships. Many financial aid 
grants, including college scholarships and funds given by the government for 
specific purposes, are available only to U.S. citizens. 


Despite the benefits of citizenship, the federal courts have curbed the power 
of government to discriminate between citizens and noncitizens in some areas. In 
the landmark case of Graham vy. Richardson (1971), the Supreme Court prohibited 
states from denying welfare benefits to noncitizens legally in the country. It cited 
the equal protection clause of the Fourteenth Amendment, which, it emphasized, 
applies to “any person,” not just citizens. 
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In subsequent cases, the Court struck down the following: 


* a Connecticut law that prohibited aliens from practicing law, 

* a New York law that restricted state civil service jobs to citizens, 

a U.S. Civil Service Commission regulation that restricted federal civil service 

jobs to citizens, and 

* a New York law that denied financial aid for higher education to noncitizen 
residents who had not applied for citizenship. 


The courts have, nonetheless, allowed some distinctions. The Supreme Court, 
for example, has upheld laws requiring that state police officers and public school 
teachers be citizens. In addition, lower federal courts have upheld both a congres- 
sional statute (the welfare reform act passed in 1996) that denied some government 
benefits to permanent residents and an executive order issued by President Gerald 
Ford that makes citizenship a requirement for federal civil service jobs. 

In the area of economic regulations, the Supreme Court as early as 1886 
overturned on equal protection grounds a San Francisco ordinance that closed 
200 Chinese laundries, but not 80 operated by non-Chinese. This was just three 
years before the same Court unanimously upheld the power of Congress to exclude 
Chinese laborers from admission to the United States. What explains these appar- 
ently contradictory decisions? The key distinction, said the Court, was between 
(1) Congress’s complete power to determine who should be allowed into the country 
and (2) the constitutional protections that immigrants enjoy once admitted. Aliens 
lawfully admitted to the United States enjoy the protection of the Bill of Rights. 

What, then, of foreign nationals who are not in the country legally? May law- 
makers deny rights, privileges, or public benefits to those who entered the country 
illegally or overstayed a temporary visa? In one of the few federal court cases directly 
on this point, the Supreme Court ruled 5—4 in Plyler v. Doe (1982) that the state of 
Texas violated equal protection when it prohibited the use of state funds for the 
education of the children of illegal immigrants. 

Yet, in 1994, the voters of California passed Proposition 187 by a vote of 59% 
to 41%. This denied illegal immigrants a wide range of public benefits, including 
social services, health care, and public education. A lower federal court later upheld 
some of these provisions but overturned others, including those regarding public 
education. When Congress followed suit two years later by cutting off illegal immi- 
grants from many federal benefits, the court issued a revised opinion holding that 
Congress had preempted state action in this area. California was now “powerless to 
enact its own legislative scheme to regulate immigration.” One commentary con- 
cluded that “California may have lost the battle but won the war.”” 

While millions have sought to obtain the rights, privileges, and duties of Amer- 
ican citizenship, a few Americans have voluntarily renounced their allegiance to the 
United States, and still others have committed acts that have put their citizenship in 
jeopardy. Can citizenship be given up or taken away? 


_ Myths and Misinformation 


ei Are Puerto Ricans American Citizens? 


1 In a poll conducted in July 2004, only 41% of Americans correctly stated that Puerto Ricans 
were citizens of the United States. An equal number said they were not, and the rest were un- 
ot sure. In fact, residents of Puerto Rico have been citizens of the United States since 1917, with 
all the rights, privileges, and duties that citizenship entails. They may, for example, travel out 
— of the country on a U.S. passport, travel freely within the United States (no passport or visa 
required), and, like any other American, permanently relocate to another part of the country. 
hs From 1493 to 1898, Spain ruled this island in the Caribbean, just east of the Dominican 
af Republic. According to the agreement that ended the Spanish-American War of 1898, author- 
i ity over the island transferred to the United States. Under its power to "make all needful Rules 


{ 
* 


Proposition 187—a citizen initiative 
approved by the voters of California in 1994 
that would have denied a wide range of 
public benefits—including social services, 
health care, and public education—to those 
in the state illegally. 
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and Regulations respecting the Territory of other Property belonging to the L 
Congress exercises jurisdiction over Puerto Rico (and the several other federal te 
as the U.S. Virgin Islands, Guam, and American Samoa). avi 
In 1950, Congress authorized the people of Puerto Rico to establish a constituti 
was approved by the citizens of Puerto Rico and federal authorities in 1952. U 
stitution, which established the "Commonwealth of Puerto Rico," a governor a 
legislature (currently 29 senators and 51 representatives) handle local govern 
ficials are popularly elected and serve four-year terms. os 
Although Puerto Rico functions in many ways like a U.S. state, its citize 
presidential elections, are not represented in the U.S. Senate, and have only 
ing delegate in the House of Representatives. (If Puerto Rico were a state 
almost four million would give it at least six members in the House.) Like oth 1 
Ricans are the beneficiaries of federal programs. They pay no federal income tax t 
Social Security taxes. 
The political status of Puerto Rico has long been controversial. Plebiscite: 
1967, 1993, and 1998 seemed to confirm that most Puerto Ricans want to me 
rent commonwealth status. Close behind was statehood, which polled betweer 
in the three plebiscites. Independence from the United States, with Puerto Ricc 
sovereign nation, garnered no more than 5% of the vote. 7 
In January 1977, President Gerald Ford attracted national attention to 
Puerto Rican statehood when, in one of his last official acts as president, hi 
Congress a proposed Puerto Rico Statehood Act. Ford maintained that “[flull 
the people of Puerto Rico cannot come without full representation" and that “[ 
and economic progress to which [Puerto Ricans]...aspire cannot come without 
equality of statehood." ; 
Opponents of statehood raise issues of cultural assimilation. They note tha 
residents are Spanish speaking (only one-quarter are fluent in English) and that Puerto Ricc 
poorer than any American state, with half of its people receiving food stamps. Politics 
a factor. Republicans fear that the two senators and six representatives that a sta fe 0 
Rico would send to Congress would be Democrats. Ma 
In the early 1950s, separatists sought to call attention to their cause with tw 
attacks on the federal government. In the first, on November 1, 1950, two men 
assassinate President Harry S Truman by attacking Blair House, where Truman 
ily were living across the street from the White House, then under renovation 
gunman and one guard died in the attack; two other guards were wounded bu 
In the second incident, on March 1, 1954, four Puerto Rican nationalists opene 
240 members of the House of Representatives from the visitors’ gallery, wounding fi 
killing none. To this day the desk that Republicans use when speaking in the Hous : 
the original bullet hole.% - 


- 
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MB ( EXPATRIATION 


Mavor Issues 
® What is the right of expatriation? 


© Are there any circumstances under which the government may strip an 
American of citizenship? 


The common view in Europe at the time of the American founding was that men 
and women owed perpetual allegiance to their country of birth. They were not 
free without the consent of the sovereign to renounce that allegiance and to take 
on the citizenship of another country, even if they permanently relocated to it. 
Early Americans believed, however, that political communities were voluntary as- 
sociations of free individuals seeking to secure their natural rights. This meant 
both that the community would decide whether and how to allow foreigners to 


become citizens and that citizens had the right to renounce their allegiance and 
move elsewhere. 
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Voluntarily Giving Up Citizenship 5 ; 
: 


To the American founders, the right of expatriation— 
that is, the right to renounce one’s citizenship—followed 
from the social contract principles of the Declaration of 
Independence. Federal law, however, was silent on this 
subject until just after the Civil War. In 1868, Congress 
responded to the refusal of the British government to rec- 
ognize the right of its Irish subjects to become American 
citizens by passing the Expatriation Act. This law declared 
that “the right of expatriation is a natural and inherent 
right of all people, indispensable to the enjoyment of the 
rights of life, liberty, and the pursuit of happiness.” Any 
actions or opinions to the contrary were “inconsistent 
with the fundamental principles of this government.”” 


REAL ID Act of 2005 


Secure Fence Act of 2006 


Key Laws on Immigration and Citizenship 


Naturalization Act of 1790 

Naturalization Act of 1795 

Indian Removal Act of 1830 

Fourteenth Amendment (1868) 

Expatriation Act of 1868 

Chinese Exclusion Act of 1882 

Dawes Severalty Act of 1887 

Immigration Act of 1924 

Indian Citizenship Act of 1924 

Immigration Reform and Control Act of 1986 
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 


This was the first time a national government had af- : 
firmed the right of expatriation. 

In accordance with this right, federal law and regulations establish procedures, 
administered by the Department of State, by which Americans may renounce their 
citizenship. “Renunciates” must appear in person before a U.S. consular or diplo- 
matic officer in a foreign country and sign an “oath of renunciation.” Several hun- 
dred do so each year, apparently many for the tax advantages of citizenship in other 
countries. 


Taking Citizenship Away 


Americans may voluntarily renounce their citizenship, but may the government 
ever take it away? This is what former U.S. senator Zell Miller (D-GA) wanted to do 
in 2001 with an American who had fought with the Taliban forces in Afghanistan: 
“John Walker came out of that fortress in northern Afghanistan right along with 
Taliban soldiers. He claims he is an American citizen. I say he gave up that privilege 
the minute he chose to fight against his own country.’ Do Americans who take 
up arms against the country, or take other actions that raise questions about their 
loyalty, forfeit their citizenship? 

Federal statutes list a variety of acts that shall result in the loss of citizenship 
if “voluntarily perform[ed]...with the intention of relinquishing United States 
nationality.” These include 


* obtaining naturalization in a foreign state; 

+ declaring allegiance to a foreign state; 

serving in the armed forces of a foreign state (1) engaged in hostilities against 
the United States or (2) as an officer; 

* serving in office in a foreign state if (1) one has or acquires the nationality of that 
state or (2) such office requires an oath of allegiance to the foreign state; and 

* committing treason against, attempting to overthrow by force, or bearing arms 
against the United States. 


Prior to several important Supreme Court decisions in the last half of the twentieth 
century, federal statutes had also required loss of citizenship for 


- voting in a foreign election; 

* deserting during wartime; 

- leaving the country during wartime to evade military service; and 

+ for those who acquired dual nationality at birth, voluntarily seeking or claim- 
ing the benefits of foreign nationality and residing in the foreign state for three 
years continuously after the age of 22. 


The rationale for these provisions, some of which date back to 1907, was that 
some acts are so contrary to the duties of citizenship that their perpetrator should 


Right of expatriation—the right of men 
and women to renounce their allegiance to a 
nation and move elsewhere. 


Renunciate—someone who voluntarily 
renounces his or her American citizenship. 
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forfeit the rights and privileges of membership in the political community. Citizen- 
ship, it was thought, requires undivided allegiance to one nation, with a willingness 
to defend it from its enemies. No civic virtue was more important to the success of 
liberal democracy. 

In 1958, the Supreme Court began to cut back on Congress’s power over forced 
expatriation. It ruled that the government could not take citizenship away from 
(1) someone who deserted from the military in wartime or (2) an American who 
was also a citizen of Japan who served in the Japanese army during World War II. 
Five years later, it ruled that a citizen could not be expatriated for fleeing the country 
during wartime to evade military service. And in 1964, it prohibited the government 
from expatriating naturalized citizens who returned to their native countries and 
resided there for at least three years. 

Then in 1967, in Afroyim v. Rusk, the Court, overturning a decision of nine 
years earlier, ruled that a naturalized American citizen who relocated to Israel and 
voted in an election for the Israeli Knesset (its legislative body) could not lose his 
citizenship as a result. Employing very broad language, the majority held that the 
Fourteenth Amendment “protect[s] every citizen of this nation against a congres- 
sional forcible destruction of his citizenship.” Every American has “a constitutional 
right to remain a citizen in a free country unless he voluntarily relinquishes that 
citizenship.” 

In 1980, the Court clarified its decision in Afroyim by holding that it was not 
enough to show that an individual voluntarily committed an act that Congress de- 
termined was inconsistent with American citizenship. It was necessary also to show 
that the individual actually “intended to relinquish his citizenship.”” 

These were controversial decisions, with most decided by 5—4 votes. 


Key Court Cases on Citizenship 


Cherokee Nation v. Georgia (1831) 
Worcester v. Georgia (1832) 

Scott v. Sandford (1857) 

U.S. v. Wong Kim Ark (1898) 

Lone Wolf v. Hitchcock (1903) 
Afroyim v. Rusk (1967) 

Graham v. Richardson (1971) 
Plyler v. Doe (1982) 


ESI 
Denaturalization—the process by which 
naturalized American citizens lose their 
citizenship because they obtained their 
original naturalization through fraud or 
illegality. 


Se Opponents charged that the Court was sapping citizenship of its mean- 
ing and of the obligations it places on Americans. Certain virtues and be- 
__ haviors, they insisted, were essential to full membership in the American 
a political community. 
be Given these decisions, it seems unlikely that the federal courts 
ie would allow the government to expatriate someone like “American 
hes Taliban” John Walker, even though fighting with a foreign military 
___ force against the United States seems to fit one of the statutory grounds 
_____ for expatriation. Unless the Supreme Court rethinks the matter, appar- 
~ ently nothing that an American does—no matter how contrary to the 
responsibilities of citizenship—can result in forced expatriation. 

One exception to this rule is the denaturalization—in effect, reversing the 
naturalization process—of those who obtained citizenship through fraud or ille- 
gality. This exception, then, pertains only to naturalized citizens, not natural-born 
citizens. Most notably, in recent decades the government has taken American cit- 
izenship away from (and usually deported) former Nazis who engaged in war 
crimes during World War II and lied about these activities either when they en- 
tered the United States after the war or when they applied for citizenship. More 
than 100 former Nazis have lost their American citizenship in this way.”! The 
courts have generally upheld such actions but have placed a high standard of 
proof on the government. 

Earlier we quoted the naturalized American citizen from Britain who said that 
Americans are those who “wed the principles of America’s Declaration to their 
hearts and render the duties of American citizens practically in their lives.” As we 
have seen, those unwilling to embrace the duties of citizenship have a legal right to 
renounce it; but if they do not exercise that right, government can no longer take 
it away. 

There is no guarantee that immigrants to the United States will embrace the 
rights and duties of citizenship and come to think of themselves more as Americans 
than as members of a particular racial, ethnic, or nationality group. In the next sec- 
tion, we examine the issues involved in the assimilation debate. 
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ASSIMILATION t= ve \f 


Maior Issue 


+4 , ob 0 yeh 
What is required for large numbers of new immigrants to assimilate success- 
fully into American civic culture? 


Since the earliest days of the republic, Americans have debated assimilation. From 
Ben Franklin’s concerns about Germans moving into Pennsylvania, to the Know 
Nothing opposition to Irish Catholics, to the exclusion of Asians, and to the de- 
bate over illegal immigration, Americans have disagreed about the effects of racial, 
ethnic, religious, and language differences on the American political community. 
Despite the controversies, the country has, over time, rejected all racial, ethnic, and 
nationality criteria for citizenship, requiring instead a commitment to the universal 
principles of freedom and democracy. Nonetheless, knowledge of the English lan- 
guage remains a condition for naturalization (with a few exceptions), based on the 
view that a common national identity and common deliberation about elections 
and policies requires a common language. 

American citizenship is not available to anyone in the world who believes in 
freedom and democracy and desires to reside in the United States. Government still 
decides how many immigrants to admit each year and on what criteria, how aggres- 
sively to attack illegal immigration, what to do about illegal immigrants who have 
resided in the country for many years, and what conditions to place on naturaliza- 
tion. Intelligent observers of the American scene still disagree on whether the nation 
can successfully assimilate all those now entering the country. 


The Assimilation Debate 


Two prominent antagonists in the immigration and assimilation debate are Michael 
Barone and John Fonte.” Barone, a journalist and political analyst, defends large- 
scale immigration by noting that throughout American history, immigrant groups 
have successfully assimilated into American civic culture. Latino immigrants, for 
example, participate in the labor force at very high rates, are more likely than native- 
born whites to live with both their mother and father, and have divorce rates below 
average. Asians, another major immigrant group, are passionate about education 
and have started thousands of small businesses. 
Barone continues: 


Foes of immigration today, like foes of immigration 100 years ago, fear it 
will change the basic character of America. But the last century has shown 
[that] immigrants can be integrated into American life. Some opponents of 
immigration say we cannot do that again, partly because the new immigrant 
masses are just too large to be easily melted. But immigration as a percent- 
age of the nation’s population is lower now than it was at our immigration 
peaks in the early 1900s. 

Today’s immigrants tend to cluster in self-contained enclaves, it is said. 
But they clustered in the early twentieth century too. The things people now 
say about L.A. were said about New York City in 1914. New York thrived and 
so will Los Angeles. 

Finally, opponents of immigration argue that today’s minorities are 
bringing habits of mind inimical to America’s traditions of tolerance, civic 
involvement, and voluntary associations. But that was also true of the im- 
migrants of 100 years ago. Fortunately, most people come to America not to 
replicate their home country but to leave it behind and become Americans. 
And America, with its long history as a multiethnic society, has so far found 
ways to productively absorb them all. 


Researcher and immigration expert John Fonte disagrees: “To put things sim- 
ply: It’s not 1900 anymore.” Fonte explains that a century ago, “we had self-confident 
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patriotic elites in politics, education, business, religion, and civic associations who 
insisted that new immigrants Americanize.” But no longer: “Now, we have diffident 
and divided elites who are either actively promoting anti-Americanization policies 
such as ‘multiculturalism’ or doing little to encourage assimilation.” “Back then,” he 
continues, “the federal government promoted Americanism and individual rights. 
Now it promotes ethnic consciousness and group rights.” 

Fonte finds the contrast between now and a century ago troubling: 


Back then no foreign government...was on our border, or anywhere else, 
promoting bilingualism, biculturalism, and dual nationality. Now the Mexi- 
can government openly undermines the patriotic assimilation of our new 
citizens. Mexico is promoting dual nationality for American children of 
Mexican ancestry.... 

Back then the Oath of Citizenship, in which newly naturalized Ameri- 
cans promised to renounce all prior allegiances, was taken seriously. 

Back then we insisted the schools teach in English. Now litigators en- 
sure many Latino children are mostly taught in Spanish.... 

Back then we conducted government business in English and encour- 
aged new immigrants to learn our language so they could fully participate in 
American life. Now foreign language “rights” are...included as official “civil 
rights” in U.S. law.... 

No doubt assimilation will occur in some form. American mass culture 
is a powerful integrating force and will exert a strong influence, particu- 
larly on the young. But newcomers could also assimilate into the mindset 
of group consciousness, ethnic grievances, and perpetual victimhood that is 
fostered by contemporary elites. 

The crucial form of assimilation is not mass cultural, or economic, but 
what could be called “patriotic assimilation.” This means newcomers leave 
a previous people, join the American people, and “adopt” America’s civic 
heritage “as though,” in Lincoln’s words, “they were blood of the blood, and 
flesh of the flesh, of the men who wrote the Declaration [of Independence], 
and so they are.” 


When social scientists study assimilation of immigrant groups, they look at 
such indicators as income levels, labor force participation, educational attainment, 
home ownership, intermarriage with someone born in the United States, ability to 
speak English, naturalization, and military service. Some distinguish between eco- 
nomic assimilation (whether immigrants reach economic parity with native-born 
Americans), cultural assimilation (especially whether immigrants intermarry with 
non-immigrants and learn English), and civic assimilation (whether immigrants 
become naturalized citizens).” 

A recent major study found that although immigrants who arrived since 1990 
were more distinct from the American population than those who arrived a century 
ago, they assimilated more rapidly than the earlier immigrants.” Others emphasize 
that even if some new arrivals assimilate slowly, their children and grandchildren 
fully assimilate into American society and civic culture. According to one academic 
expert, “By the third generation, it’s over. English wins. Even among Mexicans in 
Southern California.” His research found that “more than 95% of third- and later- 
generation California Mexicans prefer to speak English at home.””> 

The issue that Fonte and other critics raise is whether these standard measures 
of assimilation capture the kind of “patriotic assimilation” that they believe is neces- 
sary. One organization concedes that “[m]ost immigrants will undergo a superficial 
assimilation,” but denies that this is enough: “[T]here is more to Americanization 
than learning English and getting a job. The development of a visceral, emotional 
attachment to America and its history, or ‘patriotic assimilation, is increasingly un- 
likely when the schools and the culture at large are skeptical, even hostile, to patrio- 
tism and when technology enables immigrants to maintain strong psychological 
and physical ties to their countries of origin.””® 
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The old melting pot metaphor captured the notion that newcomers should 
leave behind old identities and adopt a new one, that many different peoples would 
blend together into a single people: “E pluribus unum.” Critics of the metaphor pro- 
mote instead multiculturalism, the view that American society is best thought of as 
a collection of different cultures, each with its own values, traditions, and practices, 
and that no one culture should dominate. 

In his inaugural address in January 2009, President Barack Obama discussed 
both aspects of American nationality. “We are a nation of Christians and Muslims, 
Jews and Hindus, and non-believers,” he told the vast crowd in attendance and the 
millions more watching on television. The United States, he said, is “shaped by every 
language and culture, drawn from every end of this Earth.” But the nation is more 
than just a collection of disparate groups: “America [is] bigger than the sum of our 
individual ambitions, greater than all the differences of birth or wealth or faction.” 


Bi SS Re ies 
Melting pot—the metaphor that conveys 
the notion that newcomers to the United 
States should leave behind old identities and 
adopt a new one, that many diverse peoples 
should blend together into a single American 
people. 


Multiculturalism—the view that American 
society is best thought of as a collection of 
different cultures, each with its own values, 
traditions, and practices, and that no one 
culture should dominate. 


CITIZENSHIP AND DELIBERATIVE DEMOCRACY | Ei 


What does citizenship require in American deliberative democracy? What duties 
and responsibilities come with the rights and privileges of membership in the po- 
litical community? A good place to start is the requirements for naturalization. Even 
though relatively few Americans are naturalized citizens (about 5%), the naturaliza- 
tion requirements seem to identify what is expected of all citizens. 

Since 1795, federal law has required that candidates for citizenship be “of 
good moral character, attached to the principles of the Constitution of the United 
States, and well disposed to the good order and happiness of the same.””* Thus, a 
good citizen behaves morally, embraces the principles of the Constitution, and is 
committed to the well-being of the nation. Although current naturalization law 
does not detail the “principles of the Constitution,” it expressly denies citizenship 
to anarchists (anyone “who advocates or teaches...opposition to all organized 
government”); to those who advocate Communism or the establishment of a “to- 
talitarian dictatorship” in the United States; and to anyone who favors “the over- 
throw by force or violence or other unconstitutional means of the Government of 
the United States.”” 

A good citizen, then, recognizes the need for government, rejects totalitarian- 
ism, and respects the rule of law. The official citizenship oath adds that citizens must 
have undivided loyalty to the United States and be willing to defend the Constitu- 
tion and laws against all enemies, including by force of arms if necessary (although 
federal law allows noncombatant service for conscientious objectors). 

In addition to these obligations, citizens in a political community dedicated to 
securing rights must respect the rights of others. Rights necessarily imply duties. 
All Americans, then, have an obligation to allow others to exercise their legitimate 
rights unless in so doing they interfere with the rights of others or the broader pub- 
lic good. Because the United States was founded to secure rights and because the Bill 
of Rights is such an important feature of the constitutional order, Americans may 
sometimes forget that all rights impose corresponding duties. 

A democracy requires even more. It is not enough to obey the law and respect 
rights. Citizens in a democracy have an obligation to participate in the political pro- 
cess by, at the very least, responsibly choosing their leaders. If no one voted, democ- 
racy would cease. If only a tiny fraction voted, we would hardly say that the people 
were ruling themselves. Voting means making choices, and responsible choices call 
for information. 

Citizens, therefore, must learn about candidates and issues. There would be no 
point in having elections if voters failed to explore candidates’ qualifications and 
what they would likely do in office. And because candidates are often incumbents, 
citizens have some obligation to follow public affairs and make judgments about 
what government is doing in their name. Seeking out and acting on such knowledge 
is an essential element of civic virtue. 
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Responsible citizens, then, gather information and make judgments about how 
well government is achieving its ends. In American democracy citizens must be 
willing to engage in public affairs to promote the widespread enjoyment of rights 
and the broader public good. No civic obligation is more important than the com- 
mitment of citizens and their representatives to reason together about how best to 
achieve such ends. 


“8 DELIBERATION, CITIZENSHIP, AND YOU 


ne, : Until the mid-twentieth century, American public policy consistently prohibited 
Dual Citizenshi p dual citizenship (sometimes called dual nationality). Since 1795, federal law has 
required that applicants for naturalization “absolutely and entirely renounce and 
abjure” allegiance to their native land and any other foreign power. That require- 
ment remains an integral element of the citizenship oath, officially titled the 
“Oath of Renunciation and Allegiance.” Until the twentieth century, American 
Indians could be citizens of their tribes or of the United States, but not both. At 
the end of the Mexican-American War in 1848, those living in the lands ceded by 
Mexico to the United States had to choose between becoming American citizens 
or retaining their Mexican citizenship. And in the early twentieth century, federal 
law stipulated that Americans who obtained citizenship or declared allegiance to 
a foreign state would be subject to expatriation. 
Why prohibit dual citizenship? Did this make sense in the nineteenth century? 
In the twentieth century? Does it make sense now? 
Currently, millions of American citizens are also citizens of other countries. 
How is this possible? Here are four ways:*° 


* A child born in the United States to immigrant parents is a citizen of the 
United States (under the Fourteenth Amendment) and may be a citizen of 
the parents’ native country (depending on that country’s laws). For example, 
if German parents give birth in the United States, the child would be a citi- 
zen both of the United States and of Germany. 

* Ifachild is born outside the United States to one parent who is an American 
citizen and the other who is a foreign national, the child under U.S. law will 
likely be an American citizen and also a citizen of the other parent’s country. 
For example, in most cases a child born in Italy to an American mother and 
an Italian father would have citizenship in both countries. (U.S. law used to 
require that such a child live for five years in the United States between the 
ages of 14 and 28, but that requirement has been dropped.) 

* Ifa citizen of another country moves to the United States and becomes a 
citizen through naturalization, the native country may not recognize the 
renunciation made in the citizenship oath. Canada, for example, allows its 
nationals to maintain Canadian citizenship even if they become natural- 
ized American citizens. 

* Some countries (e.g., Australia) hold that although their nationals lose their 
citizenship when they become citizens of another country, they may regain 
their citizenship later. 


Although there are no official tallies of the number of dual citizens in the 

United States, the numbers appear to be growing. By some estimates, up to 

100 countries now recognize dual citizenship. Also, U.S. federal court decisions, 

such as those reviewed earlier, have effectively sanctioned dual citizenship by pre- 

venting the government from expatriating Americans against their will even if they 

¥ eae 7 assume and exercise the rights of citizenship in other countries. In July 2002, for ex- 

Dual citizenship—citizenship in two nations ample, Andres Bermudez, a naturalized American citizen and successful California 


simultaneously. It is sometimes called “dual farmer who had originally immigrated from Mexico and had residency in both 
nationality.” 
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_ SUMMARY 


Citizens are full-fledged members of a political community, with both rights and 
responsibilities. Every democracy must determine the legal rights and duties of citi- 
zens and decide who should enjoy this legal status. The motto “E pluribus unum,” 
however, implies that being an American is something more than just a legal status. 
Ideally, through their civic engagement in the deliberative process, Americans con- 
tribute to a larger good that embraces the principles of freedom and democracy on 
which the nation was founded. 

At the nation’s birth, the Declaration of Independence announced that “one _ 
People” was dissolving its political connection to another. Yet, despite all that Amer- 
icans had in common, they had differences in race, religion, and even language. The 
population of the United States is now vastly larger and even more diverse. Does any 
of this matter to what it means to be an American? In the United States, citizenship 
is not defined by blood, ethnicity, or race but most fundamentally by a commitment 
to the principles of freedom and democracy. 

For about a century, the national government placed no restrictions on volun- 
tary immigration. In 1875, Congress for the first time restricted some immigrants 
(prostitutes) and extended this to Chinese laborers in 1882. Other exclusions fol- 
lowed. In the 1920s, Congress imposed a quota system that limited total immigra- 
tion and favored those from northern and western Europe. These new laws, the 
Great Depression, and World War II combined to dramatically reduce immigration. 

In 1965, Congress abolished the national origins quota system, increased the 
total numbers of permitted immigrants, and allowed for the entry and settlement 
of large numbers of refugees. Legal immigration grew from 265,000 to 850,000 per 
year, with most coming from continents other than Europe. In addition to newcom- 
ers in the nation legally, about 12 million illegal immigrants now live in the United 
States. Debate has intensified over how to restrict illegal immigration, especially 
across the southern border with Mexico, and whether to give those already in the 
country illegally a path toward citizenship. 

An early controversy over citizenship under the Constitution was whether 
free blacks, who were treated as citizens in some of the states, were also citizens of 
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the United States. Did they have access to the federal courts and have rights that 
all the states had to respect? In 1857, the Supreme Court ruled in the Dred Scott 
case that blacks “had no rights which the white man was bound to respect” and 
could not be citizens of the United States, whatever rights or privileges they 
might have in the individual states. It took the Fourteenth Amendment in 1868 
to undo Dred Scott by affirming that all those born in the United States and 
subject to its jurisdiction were citizens of the United States and of the state in 
which they resided. 

Although the national government entered into hundreds of treaties with 
Indian tribes through 1868, the Supreme Court considered tribes “domestic de- 
pendent nations” without the sovereign rights of foreign countries. Some of these 
treaties allowed Indians to leave their tribes and become American citizens. In 
the 1830s, Congress passed the Indian Removal Act to move the major tribes 
of the Southeast to the Indian Territory (now Oklahoma). In 1924, Congress 
granted citizenship to all Indians born within the territorial limits of the United 
States. 

The first naturalization laws imposed only modest requirements for becom- 
ing a citizen: good moral character, five years of residency (initially two years), at- 
tachment to the principles of the Constitution, and renunciation of any foreign 
allegiance. Except for a brief period in the late 1790s, when residency was extended 
to 14 years, these requirements continue to this day. Individual naturalizations were 
restricted to whites until 1870, when black immigrants were added. Race was re- 
moved entirely as a condition of naturalization in 1952. 

Citizenship brings with it the rights and responsibilities to vote, hold of- 
fice, serve on juries, apply for federal jobs, become eligible for federal grants and 
scholarships, travel freely into and out of the country, bring family members from 
abroad to the United States, and obtain citizenship for children born abroad. 
Nonetheless, in recent decades, the federal courts have curbed the power of gov- 
ernment to discriminate between citizens and noncitizens in accessing public as- 
sistance benefits and obtaining public jobs in state and local governments. The 
courts have been friendlier to federal laws restricting public benefits to illegal im- 
migrants. 

In 1868, the Congress declared that voluntary expatriation was “a natural and 
inherent right of all people.” Accordingly, federal law establishes procedures by 
which Americans may renounce their citizenship. Although current federal law lists 
a variety of acts that can result in the loss of citizenship—such as declaring alle- 
giance to a foreign state, serving as an officer in a foreign army, and taking up arms 
against the United States—Supreme Court rulings prohibit the government from 
removing citizenship unless the person intends to give it up. The one exception is 
denaturalizing those who obtained their original naturalization through fraud or 
illegality. 

Since the earliest days of the republic, Americans have debated assimilation. 
The debate continues today. Some compare current immigration with the large- 
scale immigration of a century ago and expect similar assimilation into American 
values and culture. Others decry the current emphasis on diversity, multicultural- 
ism, ethnic consciousness, and group rights. They worry that little effort is now 
made to educate newcomers to embrace American ideals and adopt a common na- 
tional identity. 

What does it mean to be a responsible citizen? Federal law and the principles 
of American democracy hold that responsible citizens behave morally, embrace 
the principles of the Constitution, promote the well-being of the nation, Op- 
pose totalitarianism, respect the need for government and the rule of law, have 
undivided loyalty to the United States, are willing to defend the nation against 
all enemies, respect the rights of others, educate themselves about candidates 
and issues and what government is doing in their name, and, generally, engage 


in public affairs to promote the widespread enjoyment of rights and the broader 
public good. 
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OBJECTIVES 


After reading this chapter, you should be able to: 

e Explain the meaning of civic culture, and tell how it helps distinguish the 
United States from other industrial democracies. 

e Define the concept of individualism in American life. 

e Explain how religion has so much influence despite the separation of 
church and state. 

e Analyze how patriotism has both united Americans yet given rise to 
disputes over free expression. 

e Briefly sketch the role of giving and volunteering in American society. 
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_ ie 


Political culture—a distinctive and widely 
Shared set of beliefs on how to practice 
governmental and political activities. 


Civic culture—a widely shared set of beliefs 
and traditions concerning political activity 
and community service. 


Individualism—self-reliance and personal 
independence, usually in preference to 
government action. 


Patriotism—both an emotional and a 
rational attachment to the nation, a public 
spirit strong enough to inspire sacrifice. 


INTRODUCTION 


Americans have a unique set of beliefs about their relationship to government, their 
country’s place in the world, and their duties to one another. These beliefs show 
up in distinctively American traditions. Scholars sometimes refer to such attitudes 
and practices as political culture. Here we use a broader term, civic culture, to 
stress that Americans look beyond the strict confines of politics. As Alexis deToc- 
queville wrote of American democracy: “Under its sway it is not especially the things 
accomplished by public administration that are great, but rather those things done 
without its help and beyond its sphere.”! 

Civic culture shapes the issues that Americans deliberate about and the ways 
in which they deliberate. Accordingly, it influences what government does—and 
does not even try. American civic culture has many different elements, and it would 
take a shelf of books to describe them all. This chapter looks at four such elements. 
The first consists of attitudes toward the individual and concentrated power. 
Individualism means self-reliance and personal independence, usually in prefer- 
ence to government action. It is a key part of the country’s culture.* One interna- 
tional survey asked whether it is more important that government ensure that no 
one is in need or that individuals be free to seek their goals without government 
interference. In European countries, 57% to 74% chose the first option, while 58% 
of Americans valued freedom more than government aid.’ Such attitudes are one 
reason for an extraordinary feature of American political history. Of the major de- 
mocracies, only the United States has never had a major socialist movement or labor 
party.‘ Even when political leaders such as President Obama have called for greater 
government activism, they have stressed their basic support for free markets. 

Another strain of thought is suspicious of groups that seek to wield con- 
centrated power, whether they be political party organizations or large corpora- 
tions. This sentiment serves as a counterweight to individualism. Americans have 
sometimes supported measures that would curb partisan or corporate influence 
by increasing government power. 

The second element of civic culture is religion. Among the advanced industrial 
democracies, the United States is the most religious. In a 2001 international survey, 
46% of Americans reported attending religious services once a week or more.° The 
figures for other comparable nations were as follows: 


* Canada—27% 

* Germany—16% 
* Britain—14% 

* France—8% 


In the 1830s, Tocqueville wrote about Americans’ faith, concluding that re- 
ligion is “the first of their political institutions.”® Obviously, religion plays a part 
in current issues such as abortion and gay rights, but throughout American his- 
tory, it has affected many other debates. Some have argued that the political system 
could scarcely work without it. President John Adams suggested that the Constitu- 
tion’s limited government could not constrain a people who acted only out of self- 
interest. “[W]e have no government armed with power capable of contending with 
human passions unbridled by morality and religion.”’ In European countries, an 
international survey shows, between 50% and 85% think that morality is achievable 
without faith. In the United States, 57% think that one must believe in God to be 
moral, while 41% disagree.® 

Patriotism is the third element of civic culture that we shall consider. The term 
refers to support of and pride in the country and its way of life, and it is another 
defining characteristic. In a 2005 survey of 33 nations, the United States ranked 
highest in general national pride.’ Americans attach great importance to patriotic 
symbols and rituals, so Congress and the courts have grappled with disputes involy- 


ing flag burning and the Pledge of Allegiance. Similar fights seldom occur in other 
large industrial democracies. 
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Patriotism is more than a warm feeling, for it also entails a willingness to sac- 
rifice for the country. The government has always relied on patriotic appeals to 
recruit for the armed forces. Although economic incentives have also been nec- 
essary, military service has never been just about the money. As one young in- 
fantry platoon leader blogged from Afghanistan in 2007: “I am an American. Pm 
here to fight for the United States; to eliminate those people who would do us 
harm, and to prevent them from spreading their beliefs to others who would do 
the same.”!” 

Many observers have noted abuses of patriotism. In a 2008 campaign speech, 
presidential candidate Barack Obama said: 


Thomas Jefferson was accused by the Federalists of selling out to the French. 
The anti-Federalists were just as convinced that John Adams was in cahoots 
with the British and intent on restoring monarchal rule. Likewise, even our 
wisest Presidents have sought to justify questionable policies on the basis of 
patriotism. Adams’ Alien and Sedition Act, Lincoln’s suspension of habeas 
corpus, Roosevelt’s internment of Japanese Americans—all were defended 
as expressions of patriotism, and those who disagreed with their policies 
were sometimes labeled as unpatriotic."' 


Civilian community service is the fourth element of civic culture that we 
examine here. Just as the United States leads major industrial democracies in reli- 
gious practice and patriotism, it ranks first in charitable giving.'? Data on volunteer- 
ing are harder to interpret because of international differences in defining voluntary 
activity and pricing volunteers’ time. But studies place the United States at or near 
the top. 

Through tax laws and other means, government seeks to encourage giving 
and volunteering. These policies spawn controversies. Community service often 
has religious roots, so church-state issues may arise. Some argue that such policies 
provide politicians with a convenient excuse for shortchanging government social 
programs. 

Religion, patriotism, and community service all temper 
individualism. With all of these elements of civic culture, we 
are talking about general tendencies instead of absolute rules. 
For instance, some Americans question the value of philan- 
thropy. Even among those who believe in it, practice may fall 
short of preaching. That is, many Americans who talk about 
charity may get writer’s cramp when it comes time to open 
the checkbook. And the civic culture may change over time. 
If seventeenth-century Puritans visited twenty-first-century 
America, they would scorn the increased variety of religious 
beliefs and secular philosophies. 

In some ways, American civic culture has spawned in- 
novation, idealism, and generosity. In other ways, it has given 
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way to selfishness, cynicism, and intolerance. This chapter wivomanwalteter : 
will not try to reach any final judgment as to which tenden- “tea party” Tax Day rally at the National Mall in Washington April 15, 
cies dominate, much less label the United States as the “best” 2010. The “Don't Tread on Me" symbol, which comes from the 

or “worst” country. It will be enough to show how the nation’s Revolutionary-era “Gadsden flag," illustrates the individualist strain 
civic culture is both distinctive and influential. in American life. 


POWER AND THE INDIVIDUAL \i 


Major Issue 


© How have Americans’ attitudes toward individualism and power influenced 
their deliberations about the role of their government? 
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The United States began in violent revolution against central authority. The Dec- 
laration of Independence warned that whenever any government works against 
the inalienable rights of individuals, “it is the Right of the People to alter or to 
abolish it”” A number of people within the 13 colonies disagreed with the rebel- 
lion. During and after the war, some of them moved to Canada where there was 
no such revolt. 

The contrast with Canada is instructive. Canada gained its self-government 
peacefully when the British Parliament passed the British North America Act of 
1867. The act empowered the Canadian Parliament to “make Laws for the Peace, 
Order, and good Government of Canada.” The phrase “peace, order, and good 
government” has come to define the Canadian identity as much as “life, liberty, and 
the pursuit of happiness” defines the American one." 


Individualism 


American popular culture has spread a romantic view of individualism around 
the world. The lone cowboy, for instance, has long been a symbol of rugged self- 
reliance. Reality has never quite matched the myth. The settlement of the American 
West involved significant federal intervention in the form of the transcontinental 
railroad, the Homestead Act, and the U.S. Cavalry. Nevertheless, Americans’ belief 
in individualism has influenced the way they act and the way in which the world 
sees them. 

Widespread belief in individual responsibility distinguishes the United States 
from many other countries. Americans are more likely than people in most nations 
to disagree with the idea that success in life depends on forces beyond their con- 
trol.’° Such differences also show up in attitudes toward individual rights, particu- 
larly the right to bear arms. Americans do favor certain curbs on firearms, but only 
up to a point. By more than a two-to-one margin, they oppose a ban on the private 
ownership of handguns.'® By contrast, a majority of Canadians believe that such a 
ban is justified.'” . 

Crime represents the dark side of American attitudes toward order and 
authority.'* In 2007, its homicide rate was about three times greater than Can- 
ada’s.'” Although differences in gun control laws may account for some of this 
disparity, it is likely that cultural differences are also responsible.”° 

People in other countries regard Americans as hardworking and inventive, but 
they also think that the nation’s character includes traits such as rudeness, greed, 
and violence (see Figure 5-1). Even some Americans take a dim view of American 
individualism. Noting that the United States is the only advanced country without 
nationalized health insurance, filmmaker Michael Moore says that other nations 
“live in a world of ‘we, not ‘me.”! 

Studies of international public opinion show that Americans are more likely 
than people in other countries to believe that economic competition is good.” 
Many want to join that competition. A survey of 23 nations found that 70% of 
Americans would prefer to be self-employed. The United States ranked third in 
this survey, just behind Poland and Portugal, and ahead of all other major indus- 
trial countries.» 

As we mentioned earlier, most major industrial countries have had major so- 
cialist movements. The United States has not. Neither major party has ever em- 
braced the basic idea of socialism, which is government ownership of the means of 
production. (Even when the federal government assumed majority ownership of 
General Motors in 2009, President Obama stressed that it was a short-term emer- 
gency measure: “Our goal is to get GM back on its feet, take a hands-off approach, 
and get out quickly.”™) Scholars have discussed many causes for this phenomenon. 
One reason is support for economic competition. Another is the distrust of central 
government authority.” 

American social programs tend to be modest by international standards. In 
2001, the United States devoted about 17% of its gross domestic product to public 
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How People in Nine Western Countries View Americans 
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FIGURE 5-1 How the people in nine Western countries view Americans. American individualism triggers mixed reactions from other 


Western nations. 


Source: Pew Global Attitudes Project, "U.S. Image Up Slightly, but Still Negative: American Character Gets Mixed Reviews," June 23, 2005, at 
www.pewglobal.org/reports/display.php?PagelD=800, accessed Feb. 20, 2009. Copyright © 2009 by Pew Research Center. Reprinted with permission. 
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social expenditures. The average for industrial countries was 21%, with France and 
Germany spending about 29%.?° When American leaders do advocate expansion 
of public social spending, they usually stress that they are not trying to undercut 
economic individualism and self-reliance. President Franklin Roosevelt, who did 
much to create federal social programs, went out of his way to denounce handouts. 
He called welfare “a narcotic, a subtle destroyer of the human spirit” that violates 
“the traditions of America.” He vowed to find work for the able-bodied poor. “The 
Federal Government must and shall quit this business of relief” 

But in the individualistic United States, why is there any support for activist 
government? One explanation is self-interest. In 2008 and 2009, when economic 
turmoil shrank the value of retirement savings and put millions of jobs at risk, 
majorities initially supported government spending to stimulate growth.” (This 
support soon shrank, however.) Furthermore, there has long been a widespread 
belief that government should check excessive concentrations of power in other 
parts of society. 


Reformism 


In the first half of the nineteenth century, suspicions about influential financiers 
helped doom the First and Second Banks of the United States. By the latter part 
of the century, political party machines had gained enormous political power in 
a number of states and cities. Meanwhile, large business corporations had accu- 
mulated immense economic power. In New York state and other places, the two 
forces worked together. Corporations would bankroll the political machines, which 
in turn would block taxes and regulations that might burden 
the corporations. 

The Progressive movement rose in opposition. The Pro- 
gressives argued that such concentration of power—not the 
government—was the biggest threat.to the individual. To com- 
bat this threat, they said, it was necessary to reform political 
processes. They promoted the adoption of the ballot initiative, 
with the goal of enabling voters to bypass corrupt legislatures 
and city councils and make their own laws. They got Congress 
to adopt campaign finance laws that banned corporate con- 
tributions to federal candidates and required national party 
committees to disclose contributions and expenditures.” 
Another Progressive reform, the Seventeenth Amendment, 
shifted the power of choosing United States senators from the 
legislatures to the electorate. 

To cleanse government of corruption and deprive the 
machines of patronage, Progressives transferred more govern- 
ment jobs from political appointees to civil servants. At all lev- 
els of government, they sought to put administrative decisions 
in the hands of politically neutral experts, who would deliber- 
ate according to scientific principles instead making decisions 
on the basis of political favoritism.*” And particularly at the 
federal level, these experts would have a great deal of work 
to do. In the early twentieth century, under Theodore Roos- 
evelt and Woodrow Wilson, the federal government sought to 
curb corporate power with antitrust laws and new regulatory 
agencies. 

In his 1901 annual message to Congress, Theodore Roos- 
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HUNTING THE OCTOPUS 
| evelt declared that the public good had suffered from huge 
This 1900 magazine business combinations called “trusts.” He said “that combi- 
cover reflected the Progressive image of the business trust.as an nation and concentration should be, not prohibited, but su- 


octopus. 


pervised and within reasonable limits controlled.”3! Note that 
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Roosevelt was talking about regulation instead of government takeover. The Pro- 
gressives proposed government action as a counterbalance to big business, not as a 
substitute for it. 

In 1932, Theodore Roosevelt’s distant cousin Franklin struck a similar theme on 
the eve of his own presidency. FDR referred to government regulation as “a last resort.” 
This last resort is necessary, he said, when a selfish business interest “threatens to 
drag the industry back to a state of anarchy.” When this happens, “the government 
may properly be asked to apply restraint. Likewise, should the group ever use its 
collective power contrary to public welfare, the government must be swift to enter 
and protect the public interest.” 

As other chapters make clear, FDR took this vigorous action in a number of 
ways. The federal government grew during his administration and in the decades 
that followed. By the 1960s, advocates of activist government argued that efforts to 
curb corporate power had been only partially successful because big business inter- 
ests had gained new leverage. They found ways to influence or even “capture” regu- 
latory agencies, and they also exploited large loopholes in early campaign finance 
laws. These developments led to calls for additional regulation. 

In the meantime, the growth of government spawned a counterargument that 
the administrative state had already grown too big and intrusive. Whereas the sup- 
porters of activist government warned of an “establishment” of big corporations 
and their allies in government, opponents warned of a “new class” of bureaucrats 
and professionals whose livelihoods depended on tax dollars. Adherents of the lat- 
ter viewpoint contended that real reform consisted of limiting government’s power 
rather than extending it. 

Reflecting American distrust of concentrated power, both arguments have a 
considerable following. In a 2010 survey, 56% said they thought the federal govern- 
ment had become so large and powerful that it posed an immediate threat to the 
rights and freedoms of ordinary citizens.” In another poll in the same year, 77% said 
that too much power was “concentrated in the hands of a few big companies.” Large 
majorities favored tighter regulation of financial institutions, though by 2010, this 
attitude did not translate into support for other extensions of government power.” 


RELIGION AND AMERICAN POLITICS 


Masor Issue 


® In anation where church and state are officially separate, how does religion 
exert so much influence? 


Individualism and attitudes toward power are important, but they are not the na- 
tion’s only defining national characteristics. Even as Tocqueville observed the Amer- 
ican love of money, he noticed other characteristics that restrain selfishness and 
abuse of power. One is faith. Every religion, he wrote, “imposes on each man some 
obligations toward mankind, to be performed in common with the rest of mankind, 
and so draws him away, from time to time, from thinking about himself.””° 


Myths and Misinformation 
ae | Tocqueville 


Politicians have frequently quoted Alexis de Tocqueville on American character: 


| sought for the greatness and genius of America in her commodious harbors and 
-her ample rivers—and it was not there...in her fertile fields and boundless forests 
-_._ and it was not there...in her rich mines and her vast world commerce—and it was 
es not there...in her democratic Congress and her matchless Constitution—and it 
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iiss 
Pilgrims—Calvinists who had broken with 
the Church of England and who settled 

in Massachusetts after arriving on the 
Mayflower in 1620. 


1 -E i 
was not there. Not until | went into the churches of America and heard her pina 
pits flame with righteousness did | understand the secret of her genius and power. 
America is great because she is good, and if America ever ceases to be good, she will 
cease to be great.*” it 


e 
4 


Tocqueville, however, wrote no such thing. The last two lines appeared in a 1941 book oan 
religion and the American dream and apparently were an honest misattribution. Later on, | 
writers and speechmakers embellished the false quotation. Then instead of checking it against 
original sources, authors merely copied it from one another, and it spread like a virus. The 
quotation has found its way into the works of Republicans and Democrats, liberals and cone 
servatives. Presidents Reagan and Clinton were equally fond of using it. 

Adaptability is a key to its appeal. One may invoke it for many diverse causes. In - 
November 2003, one House member used it to condemn plans for war in Iraq: , 


ste 


There was a French man by the name of Alexis de Tocqueville that years ago as he ~ a“ 
was traveling through our Nation, our country, made the observation that America is ‘ah rt 
great because America is good. And implicit in that observation is the acknowledg- ‘ 
ment that the United States respects the rule of law. If we do not have the rule of — +3 
law, we have a jungle.*° . _ 


Another attacked a court decision to remove “under God" from the Pledge: ay 


Alexis de Tocqueville, after watching us for 5 years, concluded that the secret ofour 
greatness and power did not lie in any of these great harbors or grain fields or mili- 
tary, not in our matchless Constitution, our Declaration of Independence, but he said, 
“but not until | went into the churches of America and heard her pulpits flame with 
righteousness did | understand the secret of her genius and power. America is great = 
because America is good; and if America ever ceases to be good, America will cease 
to be great.” Do you think, Mr. Speaker, that taking the words “under God" out of our 
Pledge of Allegiance to the Flag will make us a better people?” 


ae a 


How can religion exert such influence? After all, the establishment clause of 
the Constitution forbids an official church. (Although the establishment clause 
did not originally apply to state governments, the states abolished official religions 
in the decades before and after the founding. Massachusetts was the last to do so, 
in 1833.) The Supreme Court has determined that the clause limits government in 
several ways. First, all official actions must have a secular purpose. Second, the gov- 
ernment must neither advance nor inhibit religion. Third, government must avoid 
excessive entanglements with religion.” 

But these rules apply only to government, not to private citizens or organiza- 
tions. Nothing in the Constitution bans religious motivations for political action. As 
then-senator Barack Obama said in 2006: 


Frederick Douglass, Abraham Lincoln, Williams Jennings Bryan, Doro- 
thy Day, Martin Luther King—indeed, the majority of great reformers in 
American history—were not only motivated by faith, but repeatedly used 
religious language to argue for their cause. So to say that men and women 
should not inject their “personal morality” into public policy debates is a 
practical absurdity. Our law is by definition a codification of morality, much 
of it grounded in the Judeo-Christian tradition.“! 


So in spite of the nation’s historic commitment to the separation of church and 
state, religion is an essential part of American civic culture. As we shall see, however, 
Americans have not always put religion to high purposes. 


Born in Mission 


Whereas some colonists came to North America to make their fortunes, others were 
seeking religious freedom. A group that we call Pilgrims had faced hardships for 
breaking from the Church of England. Along with crewmen and others outside 


their faith, they left England in 1620 aboard the Mayflower. They had a patent allow- 
ing them to settle in Virginia, but when they instead landed at Cape Cod, this patent 
was no longer valid. To provide for order and quell internal disputes, the adult male 
passengers signed a document pledging mutual support and establishing “a civill 
body politick.” Though neither a declaration of independence nor a constitution, 
the Mayflower Compact came to symbolize how Americans could join for common 
purposes under God’s watchful eye. In 1621, the Pilgrims thanked God for their 
survival by holding a feast with local Indians. Theirs was not the “first Thanksgiv- 
ing,” as Spanish settlers had held such observances. Still, the Pilgrims’ Thanksgiving, 
featuring turkey and an abundance of other foods, would become the model for the 
holiday we celebrate today. 

Despite their symbolic importance as religious settlers, the Pilgrims were a small 
group. Following them came a larger influx of Puritans, who wanted to “purify” the 
Church of England without abandoning it. A reform movement rather than a dis- 
tinct church, Puritanism spawned many denominations, including the Baptists and 
Presbyterians. By the American Revolution, most churchgoing colonists identified 
with one of these groups.” Puritanism left lasting marks on the American mind.* 
One was a concern for morality. Many think of the word puritanical as a slur, recall- 
ing the Salem witch trials. Because of this prudish tradition, the argument goes, the 
United States has always been more likely than Europe to censor popular culture. To 
others, however, Puritanism stands for moral idealism. 


Revolution and Founding 


The First Great Awakening, a mid-1700s revival movement 
that stressed the personal experience of religion, had pro- 
found effects. Until this time, people thought of themselves 
as residents of their home colonies, but the Great Awakening 
stirred a common American identity. George Whitefield, who 
preached the movement up and down the Atlantic coast, was 
probably the first “American” public figure famous in all the 
colonies.** Disdaining hierarchy, preachers of the Great Awak- 
ening undercut the authority of the Church of England—and, 
indirectly, of England itself. 

By the time of the founding, the Great Awakening had 
cooled. The dominant intellectual current was the Enlighten- 
ment, which stressed that political deliberations should rely 
on reason instead of faith. Revolutionary hero Ethan Allen 
and pamphleteer Thomas Paine openly criticized Christianity 
as a form of superstition. Although not going as far as Paine, 
Thomas Jefferson and many other public figures believed in 
deism, the idea that a divine power created natural laws but 
stayed out of human events.” Jefferson thought that Amer- 
icans held history in their own hands and that they should 
deliberate accordingly. “Shake off all the fears and servile prej- 
udices under which weak minds are servilely crouched. Fix 
reason firmly in her seat, and call to her tribunal every fact, 
every opinion. Question with boldness even the existence of 
a God; because, if there be one, he must more approve of the 
homage of reason, than that of blindfolded fear.” 

Nevertheless, religious colors kept showing through. In 
political writings of the founding era (1 760-1805), the most 
cited book was the Bible, particularly the Book of Deuteron- 
omy.” (The fifth book of the Old Testament, Deuteronomy 
completes and explains the law by which the Israelites were to 
live.) Of the Constitution’s 55 signers, at least 50 belonged to a 
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In 1777, Congress 

celebrated the victory at Saratoga by issuing the first national 
Thanksgiving Proclamation, which asked forgiveness through “the merits 
of Jesus Christ" and beseeched God “to prosper the means of Religion 
for the Promotion and Enlargement of that Kingdom which confideth in 
Righteousness, Peace, and Joy in the Holy Ghost." 
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Mayflower Compact—the Pilgrims’ 
covenant for governing the Plymouth 
colony. Though neither a declaration of 
independence nor a constitution, it did come 
to symbolize how Americans could join for 
common purposes. 


Puritans—Calvinists who wanted to “purify” 
the Church of England without immediately 
abandoning it. Puritans settled in the 
northeastern United States. Their strict moral 
code and emphasis on education left lasting 
marks on American thought. 


First Great Awakening—a religious revival of 
the 1700s that stressed a personal experience 

of God and helped develop a national identity 
among the American colonists. 


Enlightenment—an intellectual movement of 
the 1700s that stressed the power of reason 
and took a scientific approach to morality. 


Deism—a belief that God created the world 
but does not intervene in its affairs. 
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government would be necessary."*” 


Second Great Awakening—a religious 
revival of the late 1700s and early 1800s. In 
contrast to the First Great Awakening, this 
movement stressed social improvement in 
addition to personal conversion. It inspired 


efforts to curb alcohol abuse and end slavery. 


PHOTO ESSAY 


John Witherspoon (1723-1794) was a 
clergyman who exerted great influence on 
American political life. A Scottish immigrant, 
he was an ordained minister of the Church of 
Scotland, which was Calvinist. As president of 
Princeton, he served as academic mentor to a 
stunning array of future leaders: President James 
Madison, Vice President Aaron Burr, 10 cabinet 
officers, 60 members of Congress, 12 governors, and 3 justices of the United States 
Supreme Court. He was the only clergyman to sign the Declaration of Independence and 
from 1776 to 1782 served in the Continental Congress.°° 

As a Calvinist minister and practical statesman, Witherspoon taught that flawed 
humans should never wield absolute power. One can find more than a trace of his 
influence in Madison's Federalist 51: "If men were angels, no government would be 
necessary. If angels were to govern men, neither external nor internal controls on 


major Christian denomination.* Some may have been members in name only, but 
others were devout. Two of them, Charles Pinckney and John Langdon, later served 
as founders of the American Bible Society. The Society’s second president was John 
Jay, author of five of The Federalist 
Papers and first chief justice of the 
United States. 

Although historians _ disagree 
about the extent to which George 
Washington embraced Christianity, he 
believed that faith benefited the coun- 
try. When he took the first presidential 
oath, he set precedents by placing his 
hand on the Bible and finishing with 
“so help me God,” a phrase appearing 
in many oaths but not in the Constitu- 
tion. In his Farewell Address eight years 
later, he said that “reason and experi- 
ence both forbid us to expect that na- 
tional morality can prevail in exclusion 
of religious principle.”” 


Slavery and Civil Rights 


Religion was part of one of the issues 
that came before the First Congress. In 
1790, Quakers presented the House with petitions to halt the slave trade.*? Ar- 
guing that Congress should ignore the request, Representative James Jackson of 
Georgia said, “But sir, is the whole morality of the United States confined to the 
Quakers? Are they the only people whose feelings are to be consulted on this oc- 
casion?” The House rejected the petitions, declaring that it lacked the power to 
“interfere” with slavery. 

Soon afterward came a religious revival that helped sustain the national debate. 
The Second Great Awakening started in New England in the late 1790s and soon 
spread widely. In contrast to the First Great Awakening, this movement stressed 
social improvement and inspired voluntary associations to advance education and 
moral betterment. For many, the abolition of slavery was the centerpiece of social 
reform. William Lloyd Garrison, leader of the American Anti-Slavery Society, con- 
demned slavery as a sin. Inspired by biblical stories—especially that of Moses, who 
led his people out of bondage—black preachers organized major slave uprisings. 
Three such leaders were Gabriel Prosser (1800), Denmark Vesey (1822), and Nat 
Turner (1831).°! 

The religious fight against slavery met resistance. In 1854, Senator Stephen A. 
Douglas of Illinois fumed when some 3,000 New England clergy signed a petition 
against the expansion of slavery. “It is an attempt to establish a theocracy to take 
charge of our politics and our legislation,” he said. “It is an attempt to make the 
legislative power of this country subordinate to the church.” 

American churches were hardly unanimous. Many kept silent, and many in 
slave states cited religious reasons for supporting slavery. One pro-slavery tract 
quoted many biblical passages and concluded “that African slavery is a Divine insti- 
tution.” Frederick Douglass, an escaped slave and abolitionist leader, attacked the 
latter position as a “horrible blasphemy.”™ Several Protestant denominations broke 
into northern and southern wings. And after the war began, each side invoked faith. 
In 1865, Lincoln said in his second inaugural, “Both read the same Bible and pray 
to the same God, and each invokes His aid against the other.... The prayers of both 


could not be answered. That of neither has been answered fully. The Almighty has 
His own purposes.” 


For decades after the Civil War, religion was central to African American life, 
because the black church was the one institution that black people could control 
without white interference.** In the mid—twentieth century, Reverend Adam Clay- 
ton Powell Jr., pastor of the Abyssinian Baptist Church in Harlem, became the na- 
tion's most powerful black official. After winning a House seat in 1944, he eventually 
chaired the House Committee on Education and Labor, where he helped pass land- 
mark social legislation. 

During the 1950s, Reverend Dr. Martin Luther King Jr. emerged as a national 
leader by leading a church-based boycott of Montgomery's segregated buses and by 
helping found a major civil rights organization, the Southern Christian Leadership 
Conference. Like many in the movement, King relied on religious rhetoric. In his 
1963 “I Have a Dream” speech, he drew upon Isaiah (40:4—5): “I have a dream that 
one day...the glory of the Lord shall be revealed and all flesh shall see it together.” 
In his last speech before his 1968 murder, King alluded to Moses: “I’ve seen the 
promised land. I may not get there with you. But I want you to know tonight, that 
we, as a people, will get to the promised land.” He closed with the words that Julia 
Ward Howe wrote during the Civil War: “Mine eyes have seen the glory of the com- 
ing of the Lord!”® The civil rights movement extended beyond black Protestant 
churches. Jewish theologian Abraham Heschel marched with King and linked civil 
rights to biblical teaching.°! 

As early as 1956, the Catholic archbishop of New Orleans threatened to ex- 
communicate Catholic state lawmakers who backed legislation to segregate private 
schools. Not all denominations joined the movement. Some churches even sup- 
ported segregation, though such views are rare today. And as is often the case, some 
politicians objected to the involvement of religion in politics. In closing his unsuc- 
cessful fight against the 1964 Civil Rights Act, Senator Richard Russell (D-GA) said, 
“J have observed with profound sorrow the role that many religious leaders have 
played in urging passage of this bill, because I cannot make their activities jibe with 


my concept of the proper place of religious leaders in our national life.” 


Individual Conduct 


By the 1830s, alcohol consumption had reached record levels,“ so one element of 
the Second Great Awakening was a fight against drunkenness. Temperance activ- 
ists persuaded many of their fellow citizens to drink less, and they also pressured 
state legislatures to curb liquor sales. In the 1840s and 1850s, another sentiment 
stoked temperance agitation: prejudice against Catholic immigrants from Ireland 
and Germany, who reputedly drank more than Protestant natives. More restrictive 
legislation followed. By the Civil War, alcohol abuse had plunged. Drinking later 
rose, though it never again reached the levels of the early 1830s. 

In the early twentieth century, religious activists helped win the passage of the 
Eighteenth Amendment, establishing Prohibition. Though massive defiance led to 
its repeal in 1933, religion has continued to fight alcoholism. Alcoholics Anonymous 
(AA) features a 12-step program involving reliance on God or “a Power greater than 
ourselves.” For years, probation agencies made convicted drunk drivers take part 
in AA. Federal courts, however, have ruled that AA must not be the only therapy 
available to probationers because the program is “deeply religious."” 

In the nineteenth century, plural marriage was a major issue. The Church of Je- 
sus Christ of Latter-day Saints (the Mormon Church) initially believed that its male 
members should have multiple wives. Members of the church faced harsh reactions, 
and in 1844, an Illinois mob killed Joseph Smith, the church’s founder. Members 
then moved to Mexican territory around the Great Salt Lake Basin. As a result of 
the Mexican American War, the area became United States territory. In 1862, Con- 
gress banned polygamy in territories. Upholding the law, the Court said, “Laws are 
made for the government of actions, and while they cannot interfere with mere reli- 
gious belief and opinions, they may with practices.”** The issue remained a point of 
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Ss See 
Northwest Ordinance—a 1787 law that 
provided for the administration of what is 
now the industrial Midwest and set rules for 
admission of states in the region. The law 
explicitly cited the advancement of religion 
as a rationale for public education. 


contention until 1890, when the church’s leader announced that he had a revelation 
that plural marriage was not necessary and that church members should obey laws 
forbidding it. Six years later, Congress admitted the area as the state of Utah. 

During the late twentieth century, harsh political battles involved abortion. In 
the 1973 case of Roe v. Wade, the Supreme Court removed most legal barriers to 
abortion. The Catholic Church, which opposes abortion, mobilized against the de- 
cision, and other religious groups also joined the fight. But many denominations 
faced divisions over the issue, and a number of public officials said that although 
they personally opposed abortion for religious reasons, they did not want to legis- 
late on the matter. Religious pro-life groups compared themselves to the abolition- 
ists of the nineteenth century, while pro-choice groups accused them of seeking to 
impose their faith on others. According to the American Civil Liberties Union, a 
victory by abortion opponents would mean that “theocracy, not democracy, will 
soon hold sway over a nation.”” 


Education 


Many private universities, especially older ones, have a religious history. Except for 
the University of Pennsylvania, every major American college before the Revolution 
had religious origins. Examples include Harvard, Yale, and Dartmouth (all Congre- 
gationalist), Brown (Baptist), Columbia (Anglican), and Princeton (Presbyterian). 

The linkage of faith and education in America extends to all levels. The first 
important national law dealing with education, the Northwest Ordinance of 1787, 
acknowledged its motive: “Religion, morality, and knowledge, being necessary to 
good government and the happiness of mankind, schools and the means of educa- 
tion shall forever be encouraged.”” In the early nineteenth century, American pub- 
lic or “common” schools had a Protestant cast, often requiring daily readings from 
the King James Bible. In some places, Catholic schools also got public funds. In the 
1840s, Irish Catholic immigration triggered nativist and anti-Catholic sentiment, 
which in turn resulted in state laws forbidding public aid to religious schools.” With 
Catholic education either unavailable or unaffordable, many Catholic parents had 
to send their children to public schools, where their beliefs came under challenge. In 
1859, a Boston teacher beat an 11-year-old Catholic after the child refused to recite 
from the King James Bible. A local court upheld the beating.” In the years after the 
Civil War, as more and more states adopted compulsory attendance laws, the Catho- 
lic Church responded by founding more parochial schools. 

In 1915, Catholic schools faced a new foe: the Ku Klux Klan, which now tar- 
geted Catholics and immigrants as well as African Americans. In 1922, it persuaded 
the Oregon Legislature to pass the Compulsory School Bill, which required students 
to attend public schools. The Supreme Court invalidated the law, saying that the 
fundamental idea of liberty “excludes any general power of the state to standardize 
its children by forcing them to accept instruction from public teachers only.” 

In recent decades, the ill will between Protestants and Catholics has ebbed, 
and the issue of faith-based education has taken on a new meaning. Pointing to 
problems in public schools, some argue that government should provide families 
with scholarships or vouchers for tuition at private institutions, including religious 
schools. Reverend Floyd Flake, an African Methodist Episcopal pastor who once 
served in Congress, is a leading proponent. He once contended, “As long as public 
education does not do the job, there must be some competition and there must be 
some opportunity for alternatives.” The strongest opposition comes from teacher 
unions. Says the National Education Association, “A pure voucher system would 
only encourage economic, racial, ethnic, and religious stratification in our society. 
America’s success has been built on our ability to unify our diverse populations”” In 
2002, the Supreme Court upheld a voucher program in Ohio, saying that it enables 
individuals “to exercise genuine choice among options public and private, secular 
and religious.””° (For more on education vouchers, see Chapter 17.) 


Private and parochial schools have a great deal of latitude in curriculum. But 
religion has also played a controversial role in public school coursework. In 1925, 
Tennessee teacher John Scopes stood trial for violating a state ban on the teaching 
of evolution. Though Scopes lost, evolutionism gained ground. A court reversed the 
conviction on a technicality, the state never enforced the law again, and the press 
hammered the creationist side. Nevertheless, the conflict continued. In 1968, the 
U.S. Supreme Court struck down an antievolution statute, calling it an “attempt to 
blot out a particular theory because of its supposed conflict with the Biblical ac- 
count, literally read.” For similar reasons, it later rejected a Louisiana law requiring 
schools to teach creation science if they taught evolution.” Darwin, however, still 
struggies in the court of public opinion. By a margin of 58%-35%, Americans favor 
teaching creationism alongside evolution in public schools.” A 2008 poll found that 
44% of Americans adhere to the strict creationist view that God created humans in 
their present form within the past 10,000 years. Another 36% believe that humans 
developed over millions of years but that God guided the process. Only 14% hold 
the strict evolutionist view that humans evolved without divine guidance.* In a 
2006 study of public opinion in 34 countries, the United States ranked only behind 
Turkey in rejecting evolution."*! 

Seldom noted in discussion of the Scopes trial 
is the textbook that the young teacher used: A Civic 
Biology (1914). In addition to describing Darwin’s 
theory of natural selection, the book included racist 
statements that scientists would reject today. It listed 
five different races, ending with “the highest type of 
all, the Caucasians, represented by the civilized white 
inhabitants of Europe and America.” It also read 
that the “feeble-minded” were “spreading disease, im- 
morality and crime to all parts of the country ... If 
such people were lower animals, we would probably 
kill them off to prevent them from spreading.”* 


Social Welfare 


From colonial times, American houses of wor- 
ship provided charity to the poor, often mixing 
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material help with biblical instruction and work 
requirements.™ In the late nineteenth century, liberal 
Protestants tried to broaden the scope of religious 
compassion. This Social Gospel movement urged 
churches to step up charitable work. It also advo- 


The Scopes Trial: [aaa er - ‘. @ 
William Jennings Bryan (seated, left, with fan), three-time Democratic nominee 
for president, served as counsel for the prosecution. Famed attorney Clarence 
Darrow (standing, center, with arms folded) defended Scopes. At one point, 
summer heat prompted the judge to move the trial outdoors. 


cated reforms such as the abolition of child labor. 
Although it lasted only a few decades as a distinct 
religious movement, it has had lasting influence. Believing that reform required bet- 
ter knowledge, movement leaders pushed for the growth of social sciences. Current 
or former clergy accounted for 40% of attendees of the American Economic Associa- 

-tion’s first meeting in 1885.*° Richard T. Ely, the group’s main founder, said, “It rests 
with us so to direct inevitable changes that we may be brought nearer that kingdom 
of righteousness for which all good Christians long and pray.’** 

Theodore Roosevelt’s 1912 Progressive campaign for president had a Social 
Gospel flavor, with delegates to the party’s convention singing “Onward Christian 
Soldiers.” Roosevelt called his acceptance speech “a confession of faith.”*” Jane Ad- 
dams, a Social Gospel Christian who founded settlement houses for the poor, called 
the Progressive Platform “all I have been fighting for for a decade.”** When Frank- 
lin Roosevelt became president two decades later, key figures in his administration 
included relief administrator Harry Hopkins and Labor Secretary Frances Perkins, 
whose policies reflected their roots in the Social Gospel. 


Se Sas 
Social Gospel—a Protestant Christian 
movement of the late 1800s and early 1900s 
that stressed the application of Christian 
principles to problems such as poverty. 
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Later generations of activists also attested to its impact. Martin Luther King said, 
“I am a profound advocate of the social gospel.” Democratic presidential nomi- 
nees George McGovern (1972) and Walter Mondale ( 1984) were ministers’ sons who 
learned the Social Gospel in their youth. Secretary of State Hillary Rodham Clinton 
has often spoken of her Social Gospel beliefs.” As a young community organizer, 
President Obama called local activism “a powerful tool for living the social gospel.””! 


Faith and Votes 


Beliefs about religion have provided candidates with both pluses and minuses in the 
voters’ eyes. No open atheist has ever won the White House, and few have held high 
office. Before 1960, when John Kennedy was elected, no Catholic had ever served as 
president. Al Smith had won the 1928 Democratic presidential nomination, but he 
lost the general election in part because some Protestants feared papal influence. In 
the 1930s, Father Charles Coughlin briefly became a national political figure with 
radio broadcasts supporting Franklin Roosevelt. But he soon shifted to extreme anti- 
capitalism and anti-Semitism, and by the decade’s end, he had become a fringe figure. 

When Senator John F. Kennedy ran for president in 1960, he said, “I am not the 
Catholic candidate for President. I am the Democratic Party’s candidate for Presi- 
dent who happens also to be a Catholic. I do not speak for my church on public 
matters—and the church does not speak for me.”” As president, he referred to God 
in the tradition of the civil religion but downplayed his Catholicism. (When he 
quoted the Bible, he used the Protestant King James version instead of the Catholic 
Douay Rheims version.) 


( international Perspectives 


Views of American Religiosity 


The religious heritage of the United States has sometimes created friction with other coun- 
tries. In most of Europe, people have a secular view of life. Even the British, with whom 
Americans share a cultural heritage, have very different views of religion. In a 2006 poll, 
82% said that they saw religion as a cause of division and tension.’ British author Geoffrey 
Wheatcroft notes that while Winston Churchill sometimes mentioned God, “neither he nor 
other British pols ever made an open parade of faith, certainly not in the way that United 
States presidential candidates are obliged to." Wheatcroft says that it is hard to picture an 
American Norman Tebbit. 


As cabinet minister and Conservative party chairman in the 1980s, Mr. Tebbit was one 
of Mrs. Thatcher's most effective lieutenants, a tough, populist right-winger—and a 
self-proclaimed atheist. Even the believing prime ministers kept politics and religion 
separate: Harold Macmillan was a pious High Churchman, and he used to say that if the 
people want moral guidance they should get it from their bishops, not their politicians. 


In 2009, the Pew Global Attitudes Project surveyed a number of nations about attitudes 
toward the United States.* In major industrial nations, majorities or pluralities saw the United 
States as too religious. As French political analyst Dominique Moisi once told the Christian 
Science Monitor, “the combination of religion and nationalism in America is frightening.” 
During the Bush administration, German writer Josef Joffe described “the oft-heard compari- 
son of Iran and the United States as the only two nations ruled by fundamentalist regimes.” 
President Bush's own religious beliefs, Joffe added found a hostile reception in Europe. "The 
fact that George W. Bush prays in the White House has been routinely interpreted as proof of 
insufferable self-righteousness or of a delusional personality, as if he were a latter day Joan 
of Arc listening to voices in his head."2” 

The perception of the United States as “too religious" is not universal. The Pew survey 
found a majority of Poles saying that Americans are not religious enough. It got similar an- 


swers from people in Turkey and other Muslim countries. But this finding may reflect their 
belief that the United States is not /slamic enough. 
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In the 1976 campaign, however, Jimmy Carter spoke of his “born again” Bap- CR 
tist faith. Though careful to support the separation of church and state, he ap- 
pealed to white southern Protestants. Once in office, he disappointed religious 
conservatives by failing-to support them on issues such as abortion and school 
prayer. Under the leadership of Reverend Jerry Falwell, a group called the Moral 
Majority organized in 1979 to bring religious conservatives to the polls.”* Though 
not formally Republican, the group proved helpful to Ronald Reagan’s campaign 
in 1980. It also grew more controversial in the years to follow, with liberal crit- 
ics accusing it of religious and social intolerance. Such controversies became a Christian Coalition—a political organization 
political liability, and after the 1984 election, President Reagan’s campaign man- of conservative Christians, founded in 1989 
ager declared Falwell to be “a very high negative.”” The group folded in 1989. In by Pat Robertson. 
that same year, the Christian Coalition began. Under Pat Robertson, a religious 
broadcaster and former minister who had sought the Republican presidential 
nomination in 1988, the new group focused on involving conservative Christians 
in grassroots politics. It enjoyed success for a few years, but by the late 1990s, it 
had lost strength because of legal and financial difficulties. (Table 5-1 describes 
more about politics at places of worship.) 


Moral Majority—a group of religious 
conservatives organized in 1979 to gather 
support for such initiatives and to bring 
religious conservatives to the polls. The 
organization briefly had significant influence 
but disappeared by the end of the 1980s. 


Among Americans who said that they had attended religious services at least Should Churches Endorse One 
monthly in 2006, almost all reported hearing clergy speak out on social issues, Candidate over Another 
with hunger and poverty topping the list. And 27% said that information Yes No 
about political parties or candidates was available at their place of worship. ee es 

The percentage was more than three times greater among African American August 2008 29 66 
Protestants than white mainline Protestants. A 2008 poll found widespread August 2007 28 63 
opposition to church endorsements of political candidates. August 2004 25 65 


March 2002 22 70 


Age 18-29 32 62 
30-49 38 64 
50-64 28 68 


A Variety of Issues Addressed from the Pulpit ea xe a 


Religous Affiliation (%) 
White White — Black 
Does your clergy Total Evan. Main. Prot. Catholic 
ever speak out on... 
Hunger and poverty 92 90 91 91 96 


White Protestant 2g 68 
Evangelical 64 
Mainline W3 

Black Protestant 55 

Catholic 67 
White, non-Hisp. 70 

Unaffiliated 68 


Abortion 59 62 37 58 75 


_ Situation in Iraq 53 54 50 65 By 


Laws regarding homosexuals 52 54 35 50 
Environment 48 45 45 


Attend Services... 
Weekly or more 63 


Less often Dil 69 
Evolution/intelligent design 40 48 27 


Death penalty il 26 41 


Question: " During political elections, should 
churches and other houses of workship come 
out in favor of one candidate over another, or 
shouldn't they do this?" 


Stem cell research 24 21 38 
|mmigration 21 16 31 


Sources: Pew Forum on Religion and Public Life, "Many Americans Uneasy with Mix of Religion and Politics," August 24, 2006, www.pewforum.org/docs/ 
index.php?DoclD=153; and "More Americans Question Religion's Role in Politics," August 21, 2008, www.pewforum.org/newassets/images/reports/summer08/ 


survey.pdf, accessed June 10, 2009. 
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Just as the religious conservatives helped the 
GOP, black churches have been a center of Demo- 
cratic political activity since the 1930s." As tax- 
exempt organizations, they cannot directly support 
candidates, but they mount get-out-the-vote drives 
in black areas, which benefit Democrats because 
most African Americans identify with the party. They 
also invite candidates to address their congregations. 
Black ministers influence Democratic primaries by 
endorsing candidates on a “personal” basis.'*' When 
Reverend Jesse Jackson ran for president in 1988, he 
got pastors to let his campaign workers gather con- 
tributions during services.'”’ Jackson once explained, 
“My religion obligates me to be political, that is, to 
seek to do God’s will and allow the spiritual Word 
to become concrete justice and well among us.”'” In 
2002, H. Carl McCall, an African American minister 
who had served as New York state comptroller, said 
of his race for governor, “The Lord has called me to 
provide the leadership and the direction and the vi- 
sion that New York State needs.”!* 

Though religion affects American politics 
in many ways, it is not the only force that directs 


a 
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In August 2008, John 
McCain and Barack Obama discussed their religious and moral beliefs at 
Saddleback Church, Lake Forest, California. Hosting the event was the church's 


pastor, Rick Warren, a best-selling author and leading figure among evangelical 
Christians. Americans from “me” to “we.” Patriotism also helps 


define the national character. As we shall now see, 
patriotism involves a kind of religion of its own. 


Mavor Issue 
® Can patriotism be consistent with a respect and regard for other countries? 


Among the developed nations, the United States stands out for both its religious en- 
thusiasm and its patriotism. One survey of 50 nations places the United States 44th 
in the percentage of atheists, agnostics, and nonbelievers, behind every other major 
developed country.'” According to recent sur- 
veys, 83% of Americans say that they never 
100 doubt the existence of God, and 88% “mostly” 


91 91 91 91 90 92 91 « » ; 

90 eee 88 87 ee or “completely” agree with the statement “I am 
80 very patriotic” (Figure 5-2).!° Many Ameri- 
70 cans make a link between the two. 
60 
Patriotism and Civil Religion 
ap A number of writers have discussed the na- 
an tion’s civil religion. This concept refers not 
me to any denomination but to beliefs about the 

: country’s place in the universe.!” There is no 


1987 1988 1989 1990 1991 1992 1994 1997 1999 2002 2003 2007 __‘Single definition.of civil religion, but the term 


Patriotism 


Percent 
o1 
(S) 


ven generally includes an acceptance of natural law 
FIGURE 5-2 Percentage of respondents saying that they “mostly” or "completely" and a belief that Americans should seek the 
agree with the statement "| am very patriotic.” protection and guidance of a higher power. It 


Source: Pew Research Center for the People and the Press, “Trends in Political Values and Core also holds that the United States serves as oan 
Attitudes: 1987-2007—Political Landscape More Favorable to Democrats," March 22, 2007, at example to other nations—“a city on a hill,” as 
www.people-press.org/reports/pdf/312. pdf. Presidents Kennedy and Reagan put it.'°° 
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The American civil religion has roots in the Judeo-Christian tradition, and ante apa 
references to its writings are commonplace. The “city on a hill” image comes first 
from the New Testament and then from a 1630 sermon by Puritan colonist John 
Winthrop.” Kennedy’s inaugural provides another example. He urged both sides 
in the Cold War to heed “the command of Isaiah to ‘undo the heavy burdens...and 
to let the oppressed go free.” He proclaimed “that the rights of man come not from 
the generosity of the state but from the hand of God.” He concluded by “asking His 
blessing and His help, but knowing that here on earth God’s work must truly be our 
own.”!!° 

Although the federal Constitution does not mention God, all state constitu- 
tions do so.'"' Rhode Island is typical, expressing gratitude “to Almighty God for 
the civil and religious liberty which He hath so long permitted us to enjoy, and 
looking to Him for a blessing upon our endeavors.”!” Several state mottoes mention 
divinity. Ohio’s motto, “With God all things are possible,” provoked legal challenge 
under the First Amendment, with opponents noting that it is a quotation from 
the New Testament (Matthew 19:26). A federal court upheld its constitutionality: 
“The motto involves no coercion. It does not purport to compel belief or acquies- 
cence. It does not command participation in any form of religious exercise. It does 
not assert a preference for one religious denomination or sect over others, and it 
does not involve the state in the governance of any church.”'” A dissenting judge 
wrote that it would “create in-groups and out-groups on the basis of their identi- 
fication with and knowledge of the words of Jesus as contained in the New Testa- 
ment....[{I]t is an exclusion all non-Christians will come to share whenever they 
walk past the inscription on Capitol Square and wherever else it will now appear.”'" 

In the American civil religion, official references to God now tend to be nonde- 
nominational. Presidents often speak of “The Almighty” but seldom mention Jesus 
Christ in public statements. As the Ohio dispute suggests, however, some Americans 
disapprove of the civil religion, denying that it can be “nondenominational.” Until 
the late twentieth century, they observe, official statements often endorsed Chris- 
tianity. Certain critics go further, arguing that any official nod to a God excludes 
atheists and polytheists. 


ELSE Ej 
Civil religion—a nondenominational belief 
that Americans should seek the protection 
and guidance of a higher power and that the 
United States should serve as an example 

to other nations because God has given 

ita special mission and status among the 
nations. Civil religion also entails a special 
attachment to national rituals and symbols. 


Symbols and Rituals 


Americans attach great importance to patriotic 
symbols and rituals. In a 2010 survey 59% said that 
they show the flag at their home, office, or on their 
automobile. Majorities of those age 30 and older 
displayed the flag, compared with 42% of those 
under 30.'!° Many sporting events feature color 
guards, the display of the flag, and the singing of the 
National Anthem. 

Such signs and expressions abound with refer- 
ences to religious tradition. On the reverse side of 
the Great Seal of the United States, you will see a 
pyramid beneath an eye within a triangle and the 
Latin phrase Annuit Coeptis, or “He [God] has fa- 
vored our undertakings.” The seal’s designer said, 
“The Pyramid signifies strength and duration. The 
eye over it and the motto allude to the many signal 
interpositions of providence in favour of the Ameri- 
can cause.”!!© The seal appears on the back of the 
dollar bill, as does the national motto: “In God We 
Trust.” If you look closely at the seal’s obverse side, National Guard A-10 oe 
you will notice a field of 13 stars above the eagle’s jets fly over Boston's Fenway Park during the singing of the National Anthem on 


head. It forms a Star of David. July 4, 2007. 
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Fame Authority Light of Wisdom History 


Should the Ten Commandments 
appear on public property? Those in favor point to the Supreme Court building. Both the South 
Wall Frieze (top photo, figure immediately to the left of "Authority") and East Pediment (middle 
photo, central figure) include depictions of Moses holding the tablets. Moreover, the oak doors 
to the courtroom (bottom photo) feature engravings of tablets bearing Roman numerals | 
through X. Those who back public display of the Commandments say that this artwork clearly 
represents the Decalogue. Opponents are skeptical, noting that Moses appears among other 
historical figures (e.g., Confucius, Hammurabi, Draco, and Solon) as well as allegorical figures 
representing ideas such as philosophy. They also say that the tablets above do not mention the 
Commandments and could instead represent the Bill of Rights. 


Steve Petteway, Collection of the Supreme Court of the United States 


Franz Jantzen, Collection of the 


Franz Jantzen, Collection of the Supreme Court of the 


United States. 


Supreme Court of the United States. 


The Liberty Bell, which rang for 
the first public reading of the Decla- 
ration of Independence, bears an in- 
scription from the Book of Leviticus 
(25:10): “Proclaim LIBERTY through- 
out all the Land unto all the inhabit- 
ants thereof.” Prayers begin many 
official activities, including presiden- 
tial inaugurations and congressio- 
nal floor sessions. The U.S. Supreme 
Court begins its daily public business 
with the words “God save the United 
States and this Honorable Court.” 

Even when patriotic symbols 
and rituals do not have overt reli- 
gious content, Americans treat them 
as if they did. Historian Pauline Maier 
points out that the National Archives 
displays the Declaration of Indepen- 
dence in a structure that looks like an 
altar.''’ The Lincoln Memorial bears 
this inscription: “In this temple, as in 
the hearts of the people for whom he 
saved the Union, the memory of Abra- 
ham Lincoln is enshrined forever.” Of 
many examples, the most important 
is the flag. More than people in most 
other countries, Americans have deep 
feelings about their flag: a recent sur- 
vey shows that 62% display it at home, 
in the office, or in the car.''S Such 
sentiment explains why flag burn- 
ing is a more emotional issue in the 
United States than in other developed 
countries. 

Through the 1980s, most states 
had laws against defacing the Ameri- 
can flag. In 1984, a Texas court con- 
victed a protester for breaking such a 
law. Five years later, the U.S. Supreme 
Court reversed the conviction on the 
grounds that the First Amendment 
protects flag burning as free speech.” 
Ever since, members of Congress have 
introduced measures to overturn the 
ruling. The House has passed a con- 
stitutional amendment several times, 
but it has always fallen just short of 
the required two-thirds in the Senate. 


The version that passed in 2005 was similar to its predecessors: “The Congress 
shall have power to prohibit the physical desecration of the flag of the United States.”!2° 
The single word desecration speaks volumes about Americans attitudes. William Safire, 
an expert on political language, has written, “Desecration is a noun steeped in the vio- 
lation of religious belief. It is rooted in the Latin sacrare or secrare, source of ‘sacred’ and 
‘sacrifice, dealing through the millenniums with worship of a deity. To desecrate is to 
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profane what is holy. 


Precisely because Americans regard the flag as sacred, it has prompted clashes 
between the civil religion and denominational religion. In 1942, the West Virginia 
legislature required all students and teachers in the state to take part in the Pledge 
of Allegiance. A group of Jehovah’s Witnesses refused, explaining that practice vio- 
lated the biblical command against worshipping graven images. The Supreme Court 
struck down the requirement as a violation of religious freedom.'22 


of Allegiance 


OS wai en ee | 
+ Z 


me 


= for which it stands, one nation, indivisible, with liberty and justice for all. 


923/1924) 


ot for which it stands, one Nation under God, indivisible, with liberty and justice for 
| (1954) 

7 
12, Baptist minister Francis Bellamy wrote the first version of the Pledge in The Youth's 
Cc npanion magazine to celebrate the 400th anniversary of Columbus's first voyage to Amer- 
ne National Flag Conference put "the flag of the United States" in place of "my flag” 
because some foreign-born people might think of their native land instead of the 
| States. In 1924, it added “of America" after "United States." To rally patriotism during 
lar \l, Congress passed a law recognizing the pledge in 1942. Congress added the 
“under God" in 1954. 
ay a The pledge has come to embody the relationship of community, religion, and military 
‘ser ice. Many associations start their meetings with a recitation of the pledge, both as a bond- 
ne : land as an affirmation of patriotism. 

pial 2002, a federal court ruled that the insertion of the words “under God" violated the 
onstitutional separation of church and state. (The Supreme Court later overturned the ruling 
n technical grounds.) The Senate unanimously voted for a resolution expressing disagree- 
t with the ruling. Then-senator Hillary Rodham Clinton (D-NY) said: 
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a While our men and women in uniform are battling overseas and defending us here 
at home to preserve the freedom that we all cherish for our country and its citizens, 
we should never forget the blessings of Divine Providence that undergird our Nation. 
That includes the freedom to recite the Pledge of Allegiance in our Nation's schools. 
_|-can only imagine how they will feel about this decision as they risk their lives for 
‘our values.” 

oD 
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In another occasion, Senator John McCain (R-AZ) recalled how his time in a North Viet- 
e prison drove home the importance of the pledge. Using a makeshift bamboo needle, a 
prisoner had made a small American flag and sewn it inside his shirt. 

iene eet 

; ery afternoon, before we had a bowl of soup, we would hang Mike's shirt on the wall 

~ of our cell, and say the Pledge of Allegiance. | know that saying the Pledge of Allegiance 

: “may not seem the most important or meaningful part of our day now, but | can assure 
you th —for those men in that stark prison cell—it was indeed the most important and 
meaningful event of our day. '** 

Rabe) cap 5 


"Eventually the guards found the flag and then spent hours beating its maker. When they 
Lea ‘back into the cell, the prisoners tried to sleep. McCain looked toward his friend. 


ie with his eyes almost shut from his beating, [he was] making another American 


i g. = was not making the flag because it made Mike Christian feel better. He was making 
flag because he knew how important it was for us to be able to pledge our allegiance to 
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Patriotism and Military Service 


When explaining their flag’s symbolic importance, Americans often refer to its place 
in the nation’s wars. Francis Scott Key wrote “The Star-Spangled Banner” after see- 
ing a large flag that had just survived combat in the War of 1812. Senator Dianne 
Feinstein (D-CA) recalls seeing the famous news photo of Marines raising the flag 
over Iwo Jima during World War II. “[I]ts symbolism of everything courageous 
about my country was etched into my mind for all time. This photo cemented my 
views of the flag for all time.”'” 

Two federal holidays, Memorial Day and Veterans Day, honor those who have 
worn the uniform. On those days and other official occasions, speeches invoke bat- 
tlefield deaths. In his first inaugural, President Lincoln spoke of the “mystic chords 
of memory, stretching from every battlefield and patriot grave to every living heart 
and hearthstone all over this broad land.”’”° He delivered the Gettysburg Address 
to dedicate a battlefield cemetery and resolve “that these dead shall not have died 
in vain.”””’ In 1961, President Kennedy said in his inaugural address, “The graves of 
young Americans who answered the call to service surround the globe.”!* 

Although the United States has sometimes resorted to the draft in wartime, 
the government has usually relied on volunteers to answer this “call to service.” 
Throughout history, many have enlisted for material reasons, such as job training 
and veteran benefits. During the economic trouble that started in 2008, the prospect 
of unemployment prompted a number of Americans to sign up.'” But patriotism 
has always been an important motive. Even as casualties mounted in Iraq, econo- 
mist Gary Becker notes, Americans continued to enlist at higher rates than mili- 
tary pay could explain. “This suggests that those young men and women who have 
volunteered are attracted for other reasons than the higher compensation paid to 
undertake these military risks. One compelling other reason would be patriotism 
on their part, and a resulting desire to serve their country.”!*° One graduate of the 
Reserve Officer Training Corps wrestled with her own misgivings about American 
policy. She aspired to a place in the Medical Service Corps and explained to a re- 
porter, “I had to ask myself what I would do if the Army asked me to go to war. You 
can’t say, ‘Do I believe in the cause?’ I went back and forth for a long time. But as a 
medical-support person, no matter what the cause is, there will be people who need 
care—Americans, Iraqis. This was my way of being patriotic.”! 

African Americans enlisted even when the army officially segregated by race. 
General Colin Powell, secretary of state under President George W. Bush, explains 
that the motive was not just the absence of civilian opportunities. “It was a way to 
demonstrate patriotism, to show that even though you do this to me, even though 
you treat me this way, I am still an American and I will demonstrate that patriotism 
and if the only place you will allow me to do it is on the field of battle by shedding 
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my blood, I will do it. 


Problems of Patriotism 


When he faced criticism for not wearing a flag pin during his campaign for the 
White House, Barack Obama said that such symbols can become a “substitute 
for, I think, true patriotism.”'*’ And according to survey evidence, Americans 
agree that there is more to patriotism than symbolic expression. In a 2008 Gal- 
lup Poll, 62% said that military service reveals “a great deal” about one’s pa- 
triotism.'** Even more—78%—said the same of voting. As Chapter 8 on public 
opinion and participation explains in greater detail, it is difficult to explain vot- 
ing as the narrow pursuit of self-interest. People show up at the polls because 
they feel an obligation to their country and community. Many Americans fall 
short on this obligation, as the 78% figure is much higher than the proportion of 
eligible citizens who actually vote. 

The poll does show support for symbolic expression, with 53% saying that 
reciting the Pledge of Allegiance indicates a great deal about patriotism. A large 


number view patriotism through the lens of policy: 47% cite “supporting U.S. poli- 
cies throughout the world,” and 28% list “protesting U.S. policies you personally 
oppose. 

Some people question the concept of patriotism itself. Legal scholar Martha 
Nussbaum says that it wrongly places one nation ahead of others. She favors cos- 
mopolitanism, where “primary allegiance is to the community of human beings in 
the entire world.” In 1991, scholars Richard Cloward and Frances Fox Piven wrote 
that “patriotism is plainly dangerous, helping to unleash military rampages in the 
name of nation and obliterating the essential democratic capacity to assess concrete 
and particular interests.”'** Political philosopher George Kateb calls patriotism “a 
deadly sort of rooting,” in which patriots cheer on their own side even when it is 
hurting people in other countries.'*” Kateb has also argued that patriotism clashes 
with deliberative democracy. Because of patriotism, he says, people “lend their en- 
ergies to a state that sooner or later embarks on an inherently unjust imperialist 
career and thus gets constantly engaged in policies that are deliberated in secrecy, 
and sustained by secrecy and propaganda, and removed from meaningful public 
deliberation.”'** 

During the patriotic fervor of World War I, Woodrow Wilson got Congress to 
pass the Espionage Act of 1917 and the Sedition Act of 1918, which enabled his ad- 
ministration to shut down critical publications and suppress dissent. During World 
War II, Franklin Roosevelt’s administration interned Japanese Americans. Although 
Cold War investigations identified actual spies such as Alger Hiss and Julius Rosen- 
berg, Senator Joseph McCarthy falsely accused others of Communist ties. 

Supporters of patriotism acknowledge such abuses. What is more important, 
they say, is that it inspires heroism.” Indeed, could any country survive if citizens 
were not wiling to die for it? Advocates of patriotism also wonder whether an al- 
legiance to the whole world even makes sense. At the Constitutional Convention, 
Gouverneur Morris said that he would not trust “Citizens of the World.” He ex- 
plained, “The men who can shake off their attachments to their own Country can 
never love any other. These attachments are the wholesome prejudices which up- 
hold all Governments.” In our time, political scientist Walter Berns asks, “where is 
this world community—in the Balkans, Sri Lanka, Indonesia, China, Iraq, Iran, the 
West Bank?”!*! Defenders of American patriotism add that allegiance to the United 
States does not exclude the rest of the world, because the founding was about the 
Declaration of Independence’s universal principles. In that way, they say the United 
States serves as an example to other nations. They also note that patriotism encour- 
ages peaceful works of service and selflessness. We now examine how such works fit 
into American civic culture. 


COMMUNITY SERVICE 


Major Issue 


@ How has the seemingly nonpolitical matter of community service been an 
important part of American political life? 


During the 2008 presidential campaign, both party nominees stressed the role 
of community service. “I won't just ask for your vote as a candidate,” said Barack 
Obama. “I will ask for your service and your active citizenship when I am president 
of the United States. This will not be a call issued in one speech or program; this 
will be a cause of my presidency.” At a Saddleback Church forum, John McCain 
said, “I think after 9/11, my friends, instead of telling people to go shopping or take 
a trip, we should have told Americans to join the Peace Corps, AmeriCorps, the 
military...expand the great missions that you are doing, that you're carrying out 
not only here in America but throughout the world, especially in Rwanda.”"° 
Why did they place such emphasis on service? 


CHAPTER 5 Civic Culture 153 


Cosmopolitanism—in contrast to patriotism, 
the belief that one's main allegiance should 
not be to one country but to the world 
community. 
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Service in American History 


The Revolution and founding enhanced the role of voluntary service and associa- 
tion. In the years leading up to the war, colonists resisted English domination with 
groups such as the Sons of Liberty and the Daughters of Liberty. They fought the war 
with their all-volunteer Continental Army, along with state and local militias. Civil- 
ians, women in particular, provided support on the home front by providing supplies 
and caring for wounded soldiers.'** Historian Arthur Schlesinger Sr. summed up the 
impact of the period: “The philosophy of natural rights underlying the Revolution ex- 
alted the individual’s capacity to act for himself; the military struggle taught men from 
different sections valuable lessons in practical cooperation; the mounting sense of 
national consciousness suggested new vistas of achievement; [and later] the adoption 
of the Constitution stimulated still further applications of the collective principle.” 
These associations had a broad scope. The efficient national postal service now made 
it possible for local groups to link themselves to state and national organizations.'*° 

On a much larger scale, the Civil War engaged the spirit of voluntarism. The 
Young Men’s Christian Association (YMCA) established a Christian Commission 
to support military chaplains, furnish troops with Bibles and other reading ma- 
terials, and arrange exchanges of gifts and letters between soldiers and their fami- 
lies.” The United States Sanitary Commission organized a network of volunteers to 
supply soldiers with food and medical care. In 1881, Clara Barton and others who 
had worked in the Sanitary Commission joined to found the American Red Cross. 
In the decades after the Civil War, new national associations began, while existing 
groups surged in membership.'* The first half of the next century gave them much 
to do, especially during World War I. The government got voluntary associations 
to help with drives to collect scrap metal and rubber, which were in short supply. 
Groups such as the 4-H taught people how to grow their own vegetables, thus free- 
ing food supplies for the troops. Millions of Americans helped with air raid drills 
and manned observation posts.'”” 

The song “God Bless America” lay at the crossroads of civil religion, war, and 
voluntary service. Irving Berlin wrote it in 1918, and it became more popular after 
World War I drew near. People sang it at public meetings, and there was an attempt 
to make it the national anthem. During bad times, people took heart from its plea 
to God to stand beside and guide the United States. In 1940, Berlin set up the God 
Bless America Foundation, which directed royalties to the Boy and Girl Scouts of 
America. According to a foundation trustee, “the completely nonsectarian work of 
the Boy Scouts and Girl Scouts was calculated to best promote unity of mind and 
patriotism, two sentiments that are inherent in the song itself”! 

The war affected the warriors. Running for Congress in 1946, John F. Kennedy 
told voters what he had learned in the navy. “Most of the courage shown in the war 
came from men’s understanding of their interdependence on each other. Men were 
saving each other’s lives because they realized that perhaps the next day their lives 
would be saved in turn....We must have the same unity that we had during the 
war.’'*! The ranks of civic associations grew after the troops came home. 

Membership rates peaked in 1960, the year of JFK’s election to the presidency. 
Then these numbers declined, as did certain other signs of civic virtue such as the 
share of national income going to charity.'? Although it is hard to identify the causes 
for such a broad trend, the passing of “the Greatest Generation” may have had much 
to do with it. Watergate and the Vietnam War may have made Americans more cyni- 
cal, and the latter may have temporarily diminished public regard for military service. 
Some also suggest that television drew Americans away from common pursuits. 


Giving and Volunteering 


Evidence exists that civic virtue has not fallen as badly as it may seem. In the past 
decade, charitable giving has ticked upward (see Table 5-2). And although histori- 
cal data are scarce, large numbers of Americans take part in volunteer work. About 


63 million volunteered through or for an organization at least once between Sep- 
tember 2008 and September 2009.' This figure amounted to about a quarter of 
the population over age 16, roughly the same as in recent years. Americans are still 
working for the common good, and in new and different ways.'™* For instance, in- 
formal local groups and Internet communities may be taking the place of the old 
chapter-based organizations. 

The United States fares well in comparison with other countries. By a big margin, 
it ranks first in charitable giving.' The data cast a different light on individualism and 
social spending. When we looked at public social expenditures, we earlier saw that the 
United States is below average. But when we put public and private social spending 
together, we find that the United States is above average. In 2001, total American social 
spending came to 24.5% of gross domestic product, compared with 22.5% for 23 in- 
dustrial democracies.’ These findings reflect other themes in this chapter. Americans 
tend to be more patriotic than people in other developed nations, and many express 
these attitudes through community service. Surveys suggest that students are particu- 
larly likely to put volunteerism at the core of their patriotism.'” 

Religious involvement also helps account for the nation’s high level of volun- 
tary effort. Americans who regularly attend worship services are more likely than 
others to give time and money.'** Much of the money and labor goes to religious 
organizations (Table 5-2). Many faiths have provided social services ranging from 


RECIPIENTS OF GIVING AND 
VOLUNTEERING 


Religious organizations continue to receive the biggest share of donations and 
volunteer effort. 


Giving 
Religion $102.32 billion 33.4% 
Education $43.32 billion 12.190 
Human services $29.64 billion 9.7% 
Health, $23.15 billion 7.6% 
Public-society benefit 

(United Way, etc.) $22.65 billion 7.4% 
Arts, culture, humanities $13.67 billion 4.5% 
International affairs $13.22 billion 4.3% 
Environment and animals $6.96 billion 2.3% 
Foundations $27.73 billion 9.1% 
Unallocated giving $23.67 billion 7.7% 


Where Americans Volunteer 


Religious 35.7% 
Educational 26.7% 
Social services 13.3% 
Health 8.0% 
Civic 6.0% 
Sports/arts 3.5% 
Other 6.8% 


Sources: Giving USA data in Mark Hrywna, "Giving USA Shows Bequests, Foundation . 

Boosted Otherwise Flat Giving to $306 Billion,” Nonprofit Times, July 1, 2008, www.nptimes 
com/08July/7-1%20Special%20Report.pdf; Corporation for National and Community Service, 
Volunteering in America, July 28, 2008, www.volunteeringinamerica.gov/newprofile.cfm, accessed 
June 10, 2009. 
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White House Office of Faith-Based 
and Neighborhood Partnerships—an 
office that President Obama established to 
assist religious organizations and secular 
nonprofits in providing social services. 


Peace Corps—a federal agency that sends 
civilian volunteers to help people in poor 
countries with education, agriculture, public 
health, and economic development. 


AmeriCorps—a federally sponsored network 
of national service programs that engage 
more than 50,000 volunteers each year 

to meet needs in education, public safety, 
health, and the environment; created by Bill 
Clinton in 1993. 


Peace Corps 
volunteers respond to various needs that affect Africa's 
development. Education is a top priority. 


job training to hospital care. The Salvation Army has become so familiar through its 
Christmas kettles that many do not even know that it is a religious denomination. 
Similarly, Habitat for Humanity has received more attention for its home building 


than for its religious origins. 


Private Effort and Public Policy 


In a variety of ways, public policy encourages and supports the voluntary sector. 
Shortly after taking office, President Obama created the White House Office of 
Faith-Based and Neighborhood Partnerships, a successor to a similar office that 
President Bush had established. Under the leadership of a former associate pastor, 
the office was to help religious and secular groups make a bigger impact in their 
communities, learn their legal obligations, cut through red tape, and make lawful 
use of federal resources.'*? Supporters argue that faith-based initiatives can be more 
effective than secular ones, particularly on matters of personal conduct. Critics 
question the evidence for this claim. Critics also worry that it is often hard to sepa- 
rate their social services from religious preaching, particularly when they deal with 
problems such as substance abuse. And debate exists over whether grant recipients 
should be able to hire only believers. 

Other federal programs to encourage voluntarism have been less controver- 
sial. Using the Quakers’ American Friends Service Committee as his model, Sena- 
tor Hubert Humphrey (D-MN) in 1960 introduced legislation to create the Peace 
Corps.'© The proposal drew praise from students and other young people, and John 
Kennedy embraced it late in his presidential campaign. Shortly after tak- 
ing office, he signed an executive order establishing the Peace Corps on a 
temporary basis. Congress soon passed legislation making it permanent. 
In the decades since, the Peace Corps has enabled some 170,000 Amer- 
icans to do volunteer work all over the world. And in turn, it has also 
inspired domestic counterparts. The Corporation for National and Com- 
munity Service runs three programs to help people engage in community 
service.'*' The best-known program, AmeriCorps (created in 1993 by Bill 
Clinton), provides participants with money for tuition or student loans. 

In 1994, the Departments of Defense and Education launched Troops 
to Teachers. This program has helped more than 9,000 retiring military 
and civilian Department of Defense personnel become teachers. “It’s not 
based on economics,” says George F. Gabb, a retired naval officer who 
teaches in Chesapeake, Virginia. “That’s not the driving force for us. The 
driving force is something else: We want to give back.” Says another par- 
ticipant, “You make everyone feel like part of the company, the battalion, 
the brigade. That’s the part of the military that I instill in my kids.”!® 

Charitable, religious, and certain other nonprofit organizations are 
exempt from the federal income tax. When they give to these groups, tax- 
payers may take deductions, which totaled $187 billion in 2006. At first, 
the tax treatment of these organizations may seem uncontroversial, as it 
aims to encourage civic virtue. Yet it has sometimes entangled voluntary 
groups in political fights. Groups must apply for tax-exempt status and 
then obey federal rules to keep it. Such rules give the federal government 
a degree of control over their activities. In the 1970s, the Internal Revenue 
Service withdrew tax-exempt status from some religious schools because 
they had discriminated by race. In 1983, the Supreme Court upheld the 
IRS, ruling that the government's interest in ending educational discrimi- 
nation “outweighs whatever burden denial of tax benefits places on [the 
schools’ exercise of their religious beliefs.”!® 

Another issue is whether the social costs of tax preferences exceed 
the social benefits. Those who would scrap the charitable deduction say 
that it has little impact on giving, and that the tax advantages go mainly 


Courtesy, Peace Corps 


to rich people. They argue that its elimination would add billions to federal revenue 
without substantially harming voluntary organizations. Others reply that ending 


the deduction would reduce charitable giving, creating a greater need for govern- 
ment services. 


CIVIC CULTURE AND DELIBERATIVE DEMOCRACY 


Recent years have seen upheavals in economic and social life in the United States. 
These changes may have profound effects on the nation’s civic culture and delibera- 
tive democracy. It is hard to forecast the extent and character of those effects, so it is 
appropriate to deal with this topic as a series of questions instead of answers. 

Deliberations about American domestic policy have usually assumed the de- 
sirability of free enterprise. Even Theodore and Franklin Roosevelt framed their 
far-reaching initiatives as reforms of the existing system instead of efforts to re- 
place it. Did things start to change in 2008? As a result of great economic distress, 
Congress passed a $700 billion rescue (or “bailout”) of the financial industry. A 
few months later, it passed an economic stimulus package of even greater size. At 
the same time, Newsweek ran a cover story titled, “We Are All Socialists Now.” The 
title was not prophetic, however. In the spring of 2010, the Pew Research Center 
reported on its survey results: “Rather than an activist government to deal with the 
nation’s top problems, the public now wants government reformed and growing 
numbers want its power curtailed. With the exception of greater regulation of major 
financial institutions, there is less of an appetite for government solutions to the na- 
tion’s problems—including more government control over the economy-than there 
was when Barack Obama first took office.”!°° 

The growth in government may also change deliberations over community 
service. Policy issues such as faith-based initiatives have usually involved ways 
to encourage voluntary service or remove bureaucratic obstacles to nonprofit 
activism. Lately, though, there has been increased discussion about government- 
mandated service. In 2009, Congress enacted legislation that increased funding for 
AmeriCorps and other volunteer programs, and started new programs for seniors 
and veterans. The original version of the bill would have set up a commission to 
study a “mandatory service requirement” for able young people. Strong opposi- 
tion forced lawmakers to drop the provision, but Representative Charles Rangel 
(D-NY) reintroduced legislation that would 
require those the ages of 18 and 42 to perform 
national service, either in the armed forces or 
in civilian support of the national defense and 
homeland security.'°” 

As this chapter has made clear, the Judeo- 
Christian tradition has had a profound influence 
on rhetoric and political thought in the United 
States. Passions stemming from this tradition 
have been a major force behind political partici- 
pation. As political scientist Jon Shields puts it, 
“there has simply never been a social movement 
of moral skeptics and doubters; only strong con- 
victions have mobilized and sustained them.”'® 
This participation, in turn, has fostered far-reach- 
ing policy deliberation. In order to gain allies 
and persuade the wider public, political activists 
have learned to make their case in nontheological 
terms. Religious opponents of legal abortion or 
military spending often speak of science or moral 
philosophy instead of scripture. 
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A Muslim American ) 


student holds the U.S. flag during a “Children of the World" student pageant at 
the Islamic Center of America in Dearborn, Michigan, March 26, 2010. 
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As the previous chapter explained, the nation’s demographic makeup has 
changed as a result of immigration. In recent decades, immigration has helped in- 
crease the ranks of Muslims, Buddhists, and members of other faiths. In 2007, the 
House of Representatives swore in its first Buddhists (Democrats Hank Johnson of 
Georgia and Mazie Hirono of Hawaii) and its first Muslim (Democrat Keith Ellison 
of Minnesota). How will such religious change affect the way we discuss political 
issues? Some evidence indicates that the number of nonreligious Americans is on 
the rise. What passions will drive their political participation, and how will they 
contribute to policy deliberation? 

In this respect, President Obama’s inaugural address represented both continu- 
ity and change. Like most of his predecessors, he quoted scripture, but unlike most 
of them, he explicitly reached beyond the Judeo-Christian tradition: “For we know 
that our patchwork heritage is a strength, not a weakness. We are a nation of Chris- 
tians and Muslims, Jews and Hindus, and non-believers. We are shaped by every 
language and culture, drawn from every end of this Earth.”’” 


Education as 
Responsibility 


In his first address to a joint session of Congress, President Obama cast educa- 
tion as a patriotic duty: 


It is our responsibility as lawmakers and educators to make this system 
work. But it is the responsibility of every citizen to participate in it. And 
so tonight, I ask every American to commit to at least one year or more of 
higher education or career training. This can be community college or a 
four-year school; vocational training or an apprenticeship. But whatever 
the training may be, every American will need to get more than a high 
school diploma. And dropping out of high school is no longer an option. 
It’s not just quitting on yourself, it’s quitting on your country—and this 
country needs and values the talents of every American.'”° 


These remarks won praise from many quarters. There was also criticism. Edu- 
cation scholar Gerald Bracey noted that the phrase “more than a high school di- 
ploma’” does not actually mean higher education in the usual sense. The Bureau of 
Labor Statistics, he wrote, “projects that the overwhelming majority of jobs to be 
created between now and 2016 will require ‘short term on the job training’ That’s 
one week to three months.”’”! George Leef, director of the John William Pope Center 
for Higher Education Policy, wrote of the president’s “big, ugly assertion about the 
relationship between individuals and the state—that unless you remain in school as 
long as the president thinks you should to become as productive as he thinks you 
should be, you are ‘quitting on your country. .... The people are expected to do the 
right things to fulfill the plans envisioned by those of superior wisdom who run 
the government.”!” 

What do you think? What are the costs and benefits of increasing emphasis on 
postsecondary education? Apart from their economic self-interest, do Americans 
have a duty to finish high school? In deliberating on these questions, you can find a 
great deal of useful information from the National Center for Education Statistics at 
www.nces.ed.gov/fastfacts. 

President Obama encouraged his fellow citizens to inform official deliberations 
on education and other issues. Early in his administration, the White House created 
a Web page for public comments: www.whitehouse.gov/contact. 


= : SUMMARY 


Individualism helps define the American civic culture. But it is not the only Ameri- 
can trait. Opposition to concentrations of political and economic power has helped 
foster support for active government. Americans tend to be more religious and pa- 
triotic than people in other industrial democracies, and these characteristics temper 
the impact of individualism. Specifically, they foster community service. In part 
because of individualism, the United States ranks behind many other Western na- 
tions in public social spending. But because of these other aspects of the nation’s 
civic culture, it is above average in combined public and private social spending. 

Patriotism, a love of country, is an element of civic virtue, although some 
commentators worry that it elevates one country above all others. Controversy 
also surrounds civil religion, a nondenominational belief that God has given the 
United States a special mission and status among the nations. Some argue that its 
symbols and practices breach the separation of church and state. No one can deny, 
however, that patriotism, service, and religious faith have given American history 
a distinctive character. They have shaped public policy issues and left a mark on 
electoral politics. 

In a number of ways, this chapter sets the stage for chapters to follow. The role 
of faith has given rise to a number of issues concerning religious liberty and church- 
state relations (see Chapter 6, “Civil Liberties”). Religion also played a major role in 
the struggles for abolition and equal rights (Chapter 7, “Civil Rights”) and in electoral 
politics (Chapter 10, “Political Parties,” and Chapter 11, “Elections and Campaigns”). 
Nonprofit organizations, a major vehicle for service and charity, are also interest 
groups (Chapter 9). Attitudes toward power and economic regulation have shaped 
the bureaucracy (Chapter 15). Individualism has had an influence on economic and 
social policy (Chapters 17 and 18). Patriotism, religion, and service have all been sig- 
nificant considerations in national security and foreign policy (Chapter 19). 
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Morality and Sexual Behavior | ote 
war in Iraq. Anti-war activists had planted 
| 
| 
| 
| 
| 
| 


Abortion and the Right to Privacy 
Homosexuality 
Pornography, Obscenity, and Censorship 


several thousand crosses on a hill in 
Lafayette, California, to represent American 
soldiers who died in the Iraq war. Here 
supporters of the war demonstrate in front 
of the crosses. 


Rights of Criminal Defendants 
Search and Seizure 
Self-incrimination and Miranda Warnings 
Right to Counsel 
Cruel and Unusual Punishment 


Civil Liberties in Wartime 
Alien and Sedition Acts 
Martial Law and General Andrew Jackson 
The Civil War 
World War | 
World War II 
The Vietnam War and Freedom of the Press 
War on Terrorism 


Civil Liberties and Deliberative Democracy 
Deliberation, Citizenship, and You: Civil Liberties during Extreme Emergencies 


Summary 
| a eg 
| SUPPORT rTROO , 
OBJECTIVES 


After reading this chapter, you should be able to: 
© Describe the kinds of rights secured in the Constitution of 1787, the Bill 
of Rights, the Civil War amendments, and subsequent amendments. 
e Describe the process and rationale by which the federal Bill of Rights 
became applicable to state and local governments. 
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e Distinguish between protected and unprotected speech under the 
First Amendment, and indicate how the Supreme Court has ruled on 
government restrictions of political speech. 

e Describe ways in which American government recognizes God or religion, 
and give examples of how the Court has limited such acts. 

e Explain how the Court has reacted to government regulation of morality 
and sexual behavior. 

¢ Summarize the key constitutional rights of criminal defendants in the 
United States. 

e Describe in some detail how the government has restricted civil liberties 
in wartime, and explain how the Court has addressed such restrictions. 


e Explain how the history of civil liberties in the United States 
demonstrates that constitutional rights are not absolute. 


M@ ( inTRODUCTION 


civil liberties—personal freedoms that 
government may not legitimately infringe, 
such as the practicing one's religion, 
speaking freely, communicating opinions 
through print and electronic media, and 
being secure in one's person and property 
from arbitrary or oppressive government 
action. 


As we saw in the opening chapters, those who founded the United States believed 
that the very purpose of government was to secure the rights and liberties to which 
all human beings were entitled. Without government, the strong can tyrannize the 
weak. Yet, government itself can be the oppressor, as King George III showed. And 
even in democratic systems, as the founders quickly learned, the majority can use 
government to violate the rights of a minority. Thus, rights and liberties face dan- 
ger from all sides: from too weak a government, from too strong a government, 
and from a government that becomes an instrument through which some oppress 
others. It is little wonder, then, that even in nations formally devoted to securing 
rights, so many attempts to achieve this end fail. 

To complicate matters, the rights of some may conflict with the rights of others 
or with important governmental responsibilities. Laws that prohibit the press from 
covering grand jury proceedings give greater weight to a potential criminal defendant’s 
“due process” rights (guaranteed by the Fifth and Fourteenth Amendments) than to 
freedom of the press (guaranteed by the First Amendment). Similarly, the rules of 
Congress that bar the press and public from committee meetings that deal with na- 
tional security secrets restrict press freedom in the name of national defense. 

The common definition of a right is “something to which one has a just claim” 
or “something that one may properly claim as due.”! Rights in this sense depend on 
a particular notion of justice or morality. To say that everyone has a right to life is 
to say that it is unjust or immoral for one person to kill another without due cause, 
such as self-defense. Thus, as we have seen in previous chapters, rights imply duties: 
if you have a right to something, then everyone else has a duty not to interfere with 
your exercise of that right without a compelling reason. When all have rights, all also 
have duties to respect the rights of others. Thus, when Americans learn about their 
rights, they also learn about their duties. 

Rights, then, are more fundamental than wishes. Although we may all have a 
right to speak freely about political matters, as guaranteed by the First Amendment, 
we do not, in the absence of sufficient resources, have a right to own a radio or 
television station so that our voice can reach a mass audience. One of the principal 
purposes of deliberation in a liberal democracy is defining the rights that citizens 
should enjoy. This means thinking seriously about the essential purposes of free 
government, how the rights of individuals can conflict, and how rights are affected 
by government's responsibility to secure domestic peace, public order, and national 
security. While the federal courts play an essential role in defining rights, the public, 
Congress, and the presidency all make a contribution. 

Although it is common to use the terms rights, liberties, and freedoms inter- 
changeably, scholars differentiate between civil liberties (the subject of this chapter) 


and civil rights (the subject of Chapter 7). As these terms are now used, civil liberties 
refers to the personal freedoms that government may not legitimately infringe. In 
the United States, they are found mainly in the original Constitution and the Bill of 
Rights. They include, among others, the freedom to practice one’s religion, to speak 
freely, to communicate opinions through print and electronic media, and to be se- 
cure in one’s person and property from arbitrary or oppressive government action. 

Thus, civil liberties debates focus on when government may curb the freedom 
of individuals to do as they wish. A thorny issue is distinguishing genuine personal 
freedoms whose protection is central to liberal democracy from behaviors that 
might be legitimately forbidden. In the United States, for example, no state allows 
the consumption of heroin or cocaine or the production and sale of child porno- 
graphy. Most Americans believe that these are not liberty interests that government 
ought to respect. 

Civil rights refers to the freedom to live one’s life and engage in the politi- 
cal process free from discrimination. To secure civil rights, government action 
may be necessary to prevent some individuals, groups, or organizations from dis- 
criminating against others. Civil rights include the rights to travel and use public 
accommodations without discrimination; to be considered for employment and 
promotions based on one’s individual merits; and to participate in the political 
process equally with others by, for example, voting and holding office. As we will 
see in the chapter 7, civil rights debates focus on whether government is doing 
enough to prevent some from discriminating against others because of character- 
istics such as race, sex, religion, age, or disability. 

In this chapter, we examine the civil liberties of Americans in four broad areas: 
religious freedom, freedom of speech and press, morality and sexual behavior, and 
the rights of criminal defendants. We conclude with a brief history of how govern- 
ment has regulated or restricted civil liberties during wartime and how the Supreme 
Court ruled on such restrictions. We focus throughout the chapter on the tension 
between government’s obligation to secure rights and to meet other important 
responsibilities. 


AMERICANS’ CONSTITUTIONAL RIGHTS 


Major Issue 


@ What rights does the Constitution 


guarantee to the people of the _ —— ——— 


RIGHTS PROTECTED BY THE U.S. CONSTITUTION 


United States? 


Constitution of 1787 
cans are detailed in the Constitution 


of 1787, in the Bill of Rights added in 

1791, and in subsequent amendments. ‘ 

These rights are summarized in the — : Sec. 9 and 10). 

sidebar. (For other famous declarations 

of rights, see the International Perspec- ' ; 

tives box.) : 
As we noted in Chapter 2, the 

framers of the Constitution provided 

for several key protections in the origi- 

nal document but did not believe that 

a formal bill of rights was necessary. : 

They tended to view bills of rights as in the several states (Art. lV, Sec. 2). 


i 
The constitutional rights of Ameri- t 


a rebellion or invasion (Art. |, Sec. 9). 


and 10). 


Sec. 10). 


against monarchs. The Constitution 
itself, Alexander Hamilton argued in 


protections that the people secured * - e Noreligious test may be required as a condition for holding federal office (Art. VI). 
; ; 
# 


eS ee 


| 
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SNARES 
civil rights—the rights to live one's life and 
engage in the political process free from 
discrimination on such grounds as race, sex, 
religion, age, or disability. 


e Writ of habeas corpus may not be suspended unless public safety requires it during 

No bill of attainder may be passed by the federal or state governments (Art. |, 

- No ex post facto law may be passed by the federal or state governments (Art. |, Sec. 9 
* 

i e States may not make anything but gold or silver coin a tender in payment of debts (Art. |, 

4 

_ @ States may not pass a law impairing the obligation of contracts (Art. |, Sec. 10). 

i © Trial by jury is required in criminal cases (Art. Ill, Sec. 2). 

-_ e No conviction for treason is possible without the testimony of two witnesses to the same 
‘ 


act or confession in open court (Art. Ill, Sec. 3). . , 
e The citizens in each state shall be entitled to all the privileges and immunities of citizens 


(continued) 
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Bill of Rights 


No establishment of religion (First Amendment) 
Free exercise of religion (First Amendment) 
Freedom of speech (First Amendment) 

Freedom of the press (First Amendment) 


To assemble peaceably and petition the government for redress of grievances (First 


Amendment) 


© To keep and bear arms (Second Amendment) 


¢ No quartering of soldiers in homes in peacetime without the owner's consent, or in 
wartime unless in a manner prescribed by law (Third Amendment) 
No unreasonable searches and seizures of persons, houses, papers, and effects, and no 


¢ No one may be tried twice for the same crime (Fifth Amendment). 
No one may be compelled to be a witness against himself in a criminal prosecution 


warrants without probable cause (Fourth Amen 


Grand jury indictment required to hold or try someone for a serious crime 


(Fifth Amendment) 


(Fifth Amendment). 


No one may be deprived of life, liberty, or property without due process of law 4 


(Fifth Amendment). 
Private property may not be taken for public us 
(Fifth Amendment). 


In a criminal prosecution: to a speedy and public trial by an impartial jury from the ie 
area where the crime was committed; to be informed of the nature and cause of the 
accusation; to be confronted with the witnesses against him; to have compulsory 


process for obtaining witnesses; and to have th 
(Sixth Amendment) 


the Federalist, would achieve the pur- 
poses of a bill of rights by fashioning 
a responsible and accountable gov- 
ernment with limited powers. A well- 
structured republican government, 
many founders believed, would more 
effectively secure the people’s rights 
than mere “parchment barriers” listed 
in a constitution. 

Nonetheless, the proponents of the 
Constitution, responding to a wide- 
spread desire for a bill of rights, came 
to believe that specifying additional 
rights in amendments would effectively 


: end opposition to the Constitution 


dment) 


and might have other beneficial effects. 
James Madison, for example, though 
originally skeptical about the value of a 

bill of rights, acknowledged that “[t]he 
e without just compensation : political truths declared in that solemn 

manner acquire by degrees the char- 
. acter of fundamental maxims of free 

-- Government.” These truths might “be- 
Seeaneeor connec! come incorporated with the national 
. sentiment” and thereby “counteract the 
% 


Trial by jury in civil cases for more than $20 (Seventh Amendment) oe impulses of interest and passion.”” 
No excessive bail or fines or cruel and unusual punishment (Eighth Amendment) ee Perhaps the best known of the 
The people retain other rights not listed (Ninth Amendment). st amendments in the Bill of Rights is 
the First Amendment, which protects five 
yy > 
Subsequent Amendments ‘a distinct freedoms. The first two are about 
Freedom from slavery (Thirteenth Amendment) bs religion: freedom from an established 
Citizenship for all those born in the United States and subject to its jurisdiction A church and freedom to worship. The next 
(Fourteenth Amendment) 7 tw ; 
a ‘6 - o relate to personal expression and the 
No state may abridge the privileges and immunities of American citizens (Fourteenth a 


Amendment). 

No state may deprive any person of life, liberty, 
(Fourteenth Amendment). 

No state may deny any person the equal protec 
Neither the federal nor state governments may 


of race, color, or previous condition of servitude (Fifteenth Amendment). 


Neither the federal nor state governments may 
of sex (Nineteenth Amendment). 

No poll tax may be imposed in any election for 
Amendment). 

Neither the federal nor state governments may 


18 years old on account of age (Twenty-sixth Amendment). e 


ie communication of ideas: freedom of 
or property without due process of law a Socal rete sieealeim ey une Bae. ane 
__ fifth guarantees the people’s right to call 


tion of the laws (Fourteenth Amendment). ‘ _ on government to redress their griev- 


; 
deny anyone the right to vote on account a ances. 
j The Second Amendment, which 


deny anyone the right to vote on account By protects “the right of the people to keep 


ag ge and bear Arms,” is among the most con- 
federal officials (Twenty-fourth i troversial in the Bill of Rights. Some 


eo ; ; 
deny the right to vote to anyone at least as ee A eee eae dee 
as reflected in the opening phrase— 
“A well regulated Militia, being necessary 
to the security of a free State.” But in two 
recent landmark cases (2008 and 2010), the Supreme Court ruled the amendment vests 
a personal right that the federal, state, and local governments may not deny, although 
they may enforce reasonable regulations.’ Unlike the Second Amendment, the Third 
Amendment on quartering troops has never been at issue in a Supreme Court case. 
With just a few important exceptions, the Fourth, Fifth, Sixth, and Eighth 
amendments focus on the rights of those suspected, accused, or convicted of crimes. 
These amendments supplement the right to trial by jury in criminal cases guaran- 
teed in the original Constitution. They prohibit unreasonable searches and seizures, 
require grand jury indictments for serious crimes, prohibit trying someone twice 


for the same crime or compelling a defendant to testify against her- or himself, 
provide detailed rights regarding criminal trials, and stipulate that no one can 
be deprived of life, liberty, or property “without due process of law.” In the mid— 
twentieth century, the Supreme Court interpreted these provisions broadly to 
expand the rights of criminal defendants in far-reaching ways. These were among 


the most controversial actions of the Court under the leadership of Chief Justice 
Earl Warren (1953-1969). 


a International Perspectives 


Declarations of Rights 


In addition to the American Declaration of Independence and the Bill of Rights of the USS. 
Constitution, several other justly famous declarations of rights exist. Here we describe the 
most important. 


Magna Carta—Latin for “great charter,” this document settled a conflict between the 
English barons and King John in 1215 by providing legal protections against arbitrary 
acts of the monarch. Among many other provisions, the charter provided for fixed 
law courts, required that fines be proportional to the offense, and guaranteed trial 
by one's peers. 


English Bill of Rights—This act of Parliament in 1689 was part of the settlement that 
ended the Glorious Revolution and made the Dutch nobleman William of Orange the 
king of England (as William III). It declared such “ancient rights and liberties” as “the right 
of the subjects to petition the king"; the right of "Protestants [to have] arms for their 
defence suitable to their conditions and as allowed by law"; and the right of lawmakers 
to exercise “the freedom of speech and debates or proceedings in Parliament.” It also 
stipulated that “excessive bail ought not to be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted." 


Declaration of the Rights of Man and of the Citizen (France)—Issued by the 
National Constituent Assembly in 1789, the first year of the French Revolution (and 
about six weeks after the storming of the Bastille), this act set forth “the natural, 
unalienable, and sacred rights of man." Its 17 articles included the following: 


"Men are born and remain free and equal in rights." 

‘The aim of all political association is the preservation of the natural and impre- 
scriptible rights of man. These rights are liberty, property, security, and resistance to 
oppression." 


"Liberty consists in the freedom to do everything which injures no one else." 


"No person shall be accused, arrested, or imprisoned except in the cases and ac- 
cording to the forms prescribed by law." 


"IAJIl persons are held innocent until they shall have been declared guilty.” 


"The free communication of ideas and opinions is one of the most precious of the 
rights of man. Every citizen may, accordingly, speak, write, and print with freedom, 
but shall be responsible for such abuses of this freedom as shall be defined by law." 


"Since property is an inviolable and sacred right, no one shall be deprived thereof ex- 
cept where public necessity, legally determined, shall clearly demand it, and then only 
on-condition that the owner shall have been previously and equitably indemnified.” 


Universal Declaration of Human Rights (United Nations)—Issued by the United 
Nations General Assembly in 1948, this document of 30 articles describes itself as a 
“common standard of achievement for all peoples and all nations, to the end that every 
individual and every organ of society, keeping this Declaration constantly in mind, shall 
strive by teaching and education to promote respect for these rights and freedoms." 
Among the rights it identifies are 


"the right to life, liberty and security of person"; 
the right not to “be held in slavery or servitude"; 
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due process of law—procedural protections 
that the Fifth and Fourteenth Amendments 
require government to follow before 
depriving anyone of life, liberty, or property. 
These include at least fair notice and an 
opportunity to contest charges before a 
neutral tribunal. 
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the right not to "be subjected to torture or to cruel, inhuman or degrading treat- 
ment or punishment"; 


the right to “equal protection of the law"; 
the right not to "be subjected to arbitrary arrest, detention or exile", 


the right to “a fair and public hearing by an independent and impartial tribunal” 
when charged with a criminal offense; 


"the right to be presumed innocent until proved guilty according to law ina public 
trial at which [the defendant] has had all the guarantees necessary for his defence"; 


"the right to leave any country, including his own, and to return to his country"; 
"the right to seek and to enjoy in other countries asylum from persecution’; 


"the right to a nationality"; 


£ 


“the right to marry and to found a family"; 
"the right to own property alone as well as in association with others"; 


"the right to freedom of thought, conscience and religion"; 


"the right to freedom of peaceful assembly and association"; 


“the right to take part in the government of his country, directly or through freely 
chosen representatives’; 


"the right to work, to free choice of employment, to just and favourable conditions 
of work and to protection against unemployment’; 


"the right to a standard of living adequate for the health and well being of himself and 
of his family, including food, clothing, housing and medical care and necessary social 
services, and the right to security in the event of unemployment, sickness, disability, 
widowhood, old age or other lack of livelihood in circumstances beyond his control”; and 


"the right to education.” 


Eleanor Roosevelt, FDR's widow and a member of the commission that drafted the declaration, 
called it "a great document [that] .... may well become the international Magna Carta of all men 
everywhere.” Four decades later, Ronald Reagan described it as “a global testament of humanity, 
a standard by which any humble person on Earth can stand in judgment of any government on 
Earth.” And Pope John Paul Il praised it as "one of the highest expressions of the human con- 
science of our time." Despite the widespread praise, the Declaration has occasionally been criti- 
cized. At the original 1948 vote, eight nations abstained (six from the Soviet bloc, South Africa, 
and Saudi Arabia). Some non-Western nations, especially Muslin countries, have criticized the 
document as embracing Western Judeo-Christian values inconsistent with their own traditions 
and cultures. And some individuals have taken exception to the inclusion of economic and social 
welfare rights that require positive social programs (see Chapter 17). 


The Fifth Amendment also contains provisions that apply outside criminal 
prosecutions. The due process clause applies not just to the deprivation of “life” 
and “liberty” (which relate to criminal matters) but also to “property.” It has been 
used by the courts to restrict government actions affecting property rights. In ad- 
dition, the Fifth Amendment ends with the “just compensation” clause: “nor shall 
private property be taken for public use, without just compensation.” This means 
that if the government takes private property for a public purpose, such as a 
highway, it must pay the owners at least market value for the property. In recent 
decades, federal courts have grappled with two related issues under the just com- 
pensation clause: does it limit the power of government to decrease the value of pri- 
vate property without compensation through environmental regulations, and does 
it prohibit government from transferring private property to commercial developers 
even with compensation? The Supreme Court answered no to the latter question in 
2005 in an important case on property rights from New London, Connecticut.> 

The Seventh Amendment, which guarantees the right to a jury trial in civil suits 
for more than $20, was a response to the complaints of many Anti-Federalists that 
it was wrong to limit jury trials to criminal cases. 


One of the fears of those who wrote and 
supported the original Constitution of 1787 
was that listing some rights would imply that 
others do not exist. Yet Madison and others be- 
lieved that it was not possible to list all rights. 
The Ninth Amendment—“The enumeration 
in the Constitution, of certain rights, shall not 
be construed to deny or disparage others re- 
tained by the people” —made it clear that the 
rights in the original Constitution and the Bill 
of Rights were not a complete list. The Tenth 
Amendment, though considered part of the 
Bill of Rights, addresses powers reserved to 
the states and the people, not rights. (See the 
discussion in Chapter 3 on federalism.) 

The three great Civil War amendments, 
ratified between 1865 (the year the war 
ended) and 1870, were devised to extend full 
membership in the political community to 
the four million former slaves and the nearly 
half a million blacks who had been free men 
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The nation's founding oe a 
and women before the Civil War. The Thir- documents—Declaration of Independence, Constitution, and Bill of Rights—are displayed 
teenth formally ended slavery throughout the (center of photo) in the Rotunda of the National Archives Building on Pennsylvania 
nation (thus going beyond Lincoln’s Eman- Avenue in Washington, DC. They are in a specially designed case that protects the 
cipation Proclamation of 1863, which freed documents from the effects of light and air. At night, and if necessary during an 


only those slaves behind Confederate lines). 
The Fourteenth overturned the Dred Scott 
decision (see Chapter 4) by extending na- 


emergency, the documents descend into a fireproof and bombproof vault 20 feet below 
the floor of the exhibition hall. 


tional and state citizenship to everyone born in the United States and subject to its 
jurisdiction. It also prohibited the states from denying anyone due process of law and 
the equal protection of the laws. The Fifteenth prohibited the denial of the vote on the 
basis of race. As we will see, the due process clause of the Fourteenth Amendment be- 
came quite important in the twentieth century as the provision through which most of 
the guarantees in the Bill of Rights, written to restrict the federal government, became 


applicable to the states. 


In the years since the Fifteenth Amendment was added, all amendments defining 
or securing rights except for the repeal of prohibition (Twenty-first) have dealt with 
voting. The Nineteenth Amendment (1920) extended the right to vote to women in 


all elections; the Twenty-fourth Amendment (1964) prohibited 
poll taxes in federal elections; and the Twenty-sixth Amendment 
(1971) extended the right to vote to those at least 18 years old 
in all elections. In addition, the Twenty-third Amendment, rati- 
fied in 1961, gave the District of Columbia three electoral votes 
in presidential elections, with the electors to be chosen “as the 
Congress may direct.” And just as the state legislators in all 
the states now allow the people to vote for electors, Congress did 
the same for the District of Columbia. 

In this and the next chapter, we address in more detail 
many of the issues and controversies that have arisen over 
the interpretation of these constitutional rights, especially 
how courts and policymakers have had to balance personal 
liberties against public goods such as personal safety or pub- 
lic order. Striking this balance is one of the principal tasks of 
deliberation in a liberal democracy. 

As we will see, over the past century federal courts have 
expanded personal liberties and contracted governmental 
power across a wide range of issues, including government 
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The engrossed (or § eee, 2 ae 
handwritten) Bill of Rights lists the 12 amendments that Congress 
passed and sent to the states for ratification, the first two of which 
the states did not ratify at the time. 
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recognition of God or religion, the free exercise of religion, the regulation of politi- 
cal speech (including symbolic speech), limits on pornography and censorship, and 
the rights of criminal defendants. In the process, the key deliberations over civil 
liberties have shifted from elected legislators and executives to federal judges. We 
begin by detailing how the provisions of the Bill of Rights, written to restrict federal 
power, became applicable to state and local governments. 


( THE NATIONALIZATION OF THE BILL OF RIGHTS 


Major Issue 


® How did the Bill of Rights, which originally limited only the federal 
government, come to limit the states as well? 


Until the early twentieth century, the Bill of Rights had little direct impact in Ameri- 
can government and politics. When the 10 amendments were ratified in 1791 by the 
necessary three-fourths of the states and became part of the Constitution, there was 
no public celebration. As one scholar notes, “The Bill of Rights slipped quietly into 
the Constitution and passed from sight and public consciousness.”*® For more than 
a century, few court cases challenged a government action as violating the Bill of 
Rights, and not once before 1925 did the Supreme Court overturn an act of Con- 
gress as contrary to the First Amendment.’ 

One reason that the federal Bill of Rights is now so prominent is that the Supreme 
Court used it to strike down numerous state laws throughout the twentieth century. 
Controversial decisions prohibiting school prayer, expanding the rights of criminal 
defendants, and providing abortion rights all overturned laws or practices in the 
50 states. Yet, during the first century under the Constitution, the federal courts held 
that the protections in the Bill of Rights did not apply against state or local govern- 
ments. Supreme Court interpretations of the Fourteenth Amendment, ratified in 
1868, eventually applied nearly all of the Bill of Rights to state actions. 


Barron v. Baltimore 


The question whether the federal Bill of Rights limited state and local governments 
first arose in 1833 when a wharf owner in Baltimore sued the city for economic 
damages he suffered when city projects lowered the water level around his wharfs. 
He claimed that this violated the Fifth Amendment’s requirement that “just com- 
pensation” be paid when private property is taken for public use. 

Writing for a unanimous Court in Barron v. Baltimore, Chief Justice John Marshall 
held that the Bill of Rights applied only to the national government. The Constitu- 
tion of 1787 had specified in Article I, Section 10, what restrictions applied to the 
states, including no bills of attainder, ex post facto laws, and laws impairing the ob- 
ligation of contracts. Had the authors of the Bill of Rights intended to restrict state 
governments, Marshall wrote, they would have done so “in direct words” as they 
did in the Constitution itself.* Marshall’s ruling, however, did not prevent aggrieved 
citizens from seeking redress in state courts for violations of their rights, especially 
in those states that had their own bill of rights. 


The Incorporation Doctrine 


Thirty-five years after the Supreme Court ruled in Barron v. Baltimore, the Fourteenth 
Amendment became part of the U.S. Constitution. As we have seen, one of its provi- 
sions required the states to provide all persons due process of law before depriving 
them of life, liberty, or property. What exactly does “due process” require of the states? 

Because this language is identical to that in the Fifth Amendment, the Court 
initially took the view that “due process” referred to procedural safeguards such as 
advance notice when government acts to deprive individuals of life, liberty, or prop- 
erty and an opportunity to have cases decided before a neutral tribunal. It was not 


thought that “due process” in the Fifth Amendment referred to the other substantive 
protections in the Bill of Rights, such as religious liberty, freedom of speech and press, 
or protection against unreasonable searches and seizures. If “due process” meant the 
same in the Fourteenth Amendment as in the Fifth, then it seemed to include just 
basic procedural protections. 

In 1897, however, the Supreme Court ruled that the Fifth Amendment prohibi- 
tion on the taking of private property for public use without just compensation ap- 
plied to the states as part of the due process guarantee of the Fourteenth Amendment.’ 
Then in 1925, the Court for the first time held that due process required the states to 
respect the freedom of speech guaranteed in the First Amendment.” Over the follow- 
ing decades, the Court incorporated more and more of the specific provisions of the 
Bill of Rights against the states. This is referred to both as the incorporation doctrine 
and as the nationalization of the Bill of Rights. As more rights were incorporated, the 
federal courts acquired more power to strike down state laws, thereby shifting the key 
deliberations from state and local elected officials to federal judges. 

As this process unfolded, the Supreme Court sought to spell out standards for 
determining which of the rights in the federal Bill of Rights also applied to the states. 
In Palko v. Connecticut in 1937, Justice Benjamin Cardozo, writing for the majority, 
maintained that some rights, such as freedom of speech and of the press, were so 
fundamental that they were “implicit in the concept of ordered liberty.” States may 
not infringe “fundamental principles of liberty and justice which lie at the base of all 
our civil and political institutions.”'! This doctrine, however, did not save Palko, who 
had been convicted in state court of murder after two trials for the same crime. The 
protection against double jeopardy in the Fifth Amendment, the Court maintained, 
was not a fundamental right. Three decades later the Supreme Court overruled itself, 
holding that due process did include the protection against double jeopardy." 

As the Court expanded the meaning of due process, some members argued that 
the entire Bill of Rights applied to the states. Yet the Court never formally accepted the 
“total incorporation” view. Although incorporation was nearly complete by the mid—to 
late twentieth century, a few provisions were excepted, including the Fifth Amendment 
requirement of grand jury indictments for serious crimes and the Seventh Amend- 
ment guarantee of jury trials in civil cases. The Second Amendment right to keep and 
bear arms was one of those exceptions until the Court ruled in 2010 that it also applied 
to the states. The doctrine that much, but not all, of the Bill of Rights applies to the 
states is called selective incorporation. 

It is impossible in a single chapter to cover all the interesting and important contro- 
versies over civil liberties in the United States. Here we cover key controversies that raise 
fundamental issues about when and how government should restrict the freedom of 
citizens to do as they wish: religious freedom, freedom of speech and the press, morality 
and sexual behavior, the rights of criminal defendants, and civil liberties in wartime. 

Much of the following discussion is about court cases. As we will see, key civil liber- 
ties controversies in the United States are increasingly decided by courts, especially the 
Supreme Court, rather than by elected officials. Of course, the justices themselves often 
disagree as to how to strike the balance between the rights asserted by individuals and gov- 
ernment’s responsibility to secure domestic peace, public order, and national security. Al- 
though it is impossible here to analyze cases in great detail, we frequently summarize the 
arguments from both sides to highlight the issues that focused the Court's deliberations. 


RELIGIOUS FREEDOM 


Masor Issues 


® What does it mean to say that the First Amendment created a “wall of 
separation” between church and state? 


® May government ever regulate or prohibit behavior that some claim is required 
or justified by their religion? 
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Be aii ean e hie! 
Incorporation doctrine—the judicial 
doctrine that the due process clause of 
the Fourteenth Amendment in effect 
incorporates most of the specific rights in 
the Bill of Rights against the states. 


Nationalization of the Bill of Rights— 
efers to the incorporation of the Bill of 
Rights against the states as a result of 
Supreme Court decisions in the twentieth 
century. 


Selective incorporation—the doctrine that 
much, but not all, of the Bill of Rights applies 
to the states. 
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Establishment clause—provision of the First 
Amendment that prohibits Congress from 
making a law “respecting an establishment 
of religion.” 


Free exercise clause—provision of the First 
Amendment that prohibits Congress from 
“prohibiting the free exercise” of religion. 


Memorial and Remonstrance—document 
written by James Madison in 1785 opposing 
the use of tax money to support Christian 
religious instruction and making the case for 
freedom of religion. 


Wall of separation—Thomas Jefferson's 
phrase for the meaning of the establishment 
clause of the First Amendment; later 
accepted by the Supreme Court as indicating 
the original meaning of the establishment 
clause. 


The original Constitution explicitly mentioned religion only once: forbidding a “reli- 
gious Test” as a qualification for federal office (Article VI). Yet it implicitly referred to 
religion, or belief in God, in its requirements for oaths of office (oaths were understood 
to be promises before God) and in its provision giving the president 10 days to sign 
a bill passed by Congress “Sundays excepted” (referring to the Christian Sabbath). It 
also showed respect for the diversity of religious beliefs in the new nation by allowing 
officeholders to “affirm,” or make an “affirmation,” rather than swear an oath. Quakers 
thought it was sinful to swear oaths to God but were willing to make affirmations with 
the same force.'? In England, Quakers had sometimes been imprisoned for refusing 
to take loyalty oaths to the monarch; in the American colonies, they had sometimes 
been prohibited from holding office, serving on juries, testifying in court, or voting be- 
cause of their refusal to take oaths. (The Constitution also dates itself as written “in the 
Year of our Lord one thousand seven hundred and Eighty seven.”) 

The authors of the Bill of Rights added new language on the federal govern- 
ment’s relationship to religion. The first words of the First Amendment provide that 
“Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof.” These are two separate stipulations: Congress may not, at the 
very least, establish a national religion (the establishment clause); and Congress may 
not prohibit Americans from freely practicing their religion (the free exercise clause). 

These words on religion grew out of arguments that had been under way for 
years. In the mid-1780s, Virginia debated government support for Christian reli- 
gious instruction. James Madison, later the main author of the First Amendment, 
successfully fought the proposal with a document he submitted to the state legis- 
lature, commonly called the Memorial and Remonstrance. Madison argued that 
public support for religious instruction would violate individual conscience and 
undermine religion itself. For almost 15 centuries, “the legal establishment of Chris- 
tianity” had led to “pride and indolence in the Clergy, ignorance and servility in 
the laity, in both, superstition, bigotry and persecution.”"* The duty that men and 
women owe their Creator, Madison insisted, is a deeply personal matter that should 
be exempt from government control. 


Wall of Separation 


Although Thomas Jefferson had no direct hand in the establishment clause (he 
was secretary of state when it was written and ratified), history has linked him 
to it because of an 1802 letter he wrote while president to the Baptist Association 
of Danbury, Connecticut. The First Amendment, he famously said, built “a wall of 
separation between Church & State.” In 1879, the Supreme Court called the 
phrase “almost an authoritative declaration of the scope and effect of the amend- 
ment,’'° and it is now so familiar that many Americans mistakenly believe that it is 
part of the Constitution itself. 

Jefferson’s metaphor is more complex than it seems. For one thing, the First 
Amendment did not build a “wall of separation” between church and the state 
governments, for, as we have seen, the Bill of Rights originally restricted only the 
federal government. In Jefferson’s time, several states gave public support to re- 
ligion, and some state constitutions required religious belief to hold office. For 
example, the Massachusetts Constitution of 1780 maintained in its “Declaration 
of Rights” that “good order” depends on “piety, religion, and morality.” It required 
local governments to provide for “the public worship of God” and support “Prot- 
estant teachers of piety, religion, and morality.” And it required all elected officials 
to take an oath affirming their belief in the truth of Christianity."* So, not all politi- 
cal leaders at the time of the American founding believed there should be a wall 
between church and all government authority." 

Another problem with Jefferson’s metaphor is that it does not tell us how high the 
wall should be. Although Jefferson did not think he should issue religious proclama- 
tions as president, other early presidents had no such qualms. In his first year in office, 


President George Washington, at the behest of Congress, called for “a day of public 
thanksgiving and prayer” so that the American people could fulfill their duty “to ac- 
knowledge the providence of Almighty God, to obey his will, to be grateful for his ben- 
efits, and humbly to implore his protection and favor.” Later, at the start of the War of 
1812, President Madison proclaimed a day “of rendering the Sovereign of the Universe 
and the Benefactor of Mankind the public homage due to His holy attributes.””! 

For generations, Americans tended to think that the wall between church and 
state was low, so official statements favored religion in ways that would be contro- 
versial today. In an 1892 case, the Supreme Court said, “This is a Christian nation” 
In 1947, President Harry Truman wrote Pope Pius XII, “Your Holiness, this is a 
Christian Nation. More than a half century ago that declaration was written into the 
decrees of the highest court in this land.” Truman praised the American colonists 
who “declared their faith in the Christian religion and made ample provision for its 
practice and for its support.” 

That same year, in Everson v. Board of Education, the Supreme Court upheld a 
New Jersey law that authorized local governments to reimburse parents for the cost 
of transporting their children to parochial schools. In so doing, however, it held that 
neither a state nor the federal government could “aid one religion, aid all religions, 
or prefer one religion over another.” “The First Amendment,” it concluded, “has 
erected a wall between church and state. That wall must be kept high and impreg- 
nable. We could not approve the slightest breach”** (see Figure 6-1). 

Five years later, in 1952, the Supreme Court, holding that “we are a religious peo- 
ple whose institutions presuppose a Supreme Being,” upheld release time for public 
school students to attend religious classes or services. By encouraging religious in- 
struction, the majority explained, government “respects the religious nature of our 
people and accommodates the public service to their spiritual needs.” This is in “the 
best of our traditions.” 


The Wall Gets Higher 


In the 1960s, the federal judiciary began to apply tougher standards to relations 
between religion and government. In the 1962 case of Engel v. Vitale, the Supreme 
Court struck down a nondenominational prayer—“Almighty God, we acknowledge 
our dependence upon Thee, and we beg Thy blessings upon us, our parents, our 
teachers and our Country”—that the New York State Board of Regents had written 
for classroom recitation in public schools.”° The following year, in Abington School 
District v. Schempp, it ruled against requirements that school days begin with Bible 
readings and the Lord’s Prayer.” 

In 1971 in Lemon v. Kurtzman, the Court elaborated a three-part rule of thumb 
to govern Establishment Clause cases. Legal scholars call it simply the Lemon test. 
~ The Court held that a law that raises Establishment Clause issues may withstand 
challenge only if 


- it has a secular legislative purpose, 
- its main effect neither advances nor inhibits religion, and 
* it does not foster an excessive government entanglement with religion. 


The test is easy to describe but hard to apply, and the Court has not used it in 
all cases involving religion and state. Its overall effect, however, has been to restrict 
official recognition of God or religion. 

In 1992, for example, the Court said in Lee v. Weisman that a public middle 
school’s graduation ceremony should not include prayers by clergy “because the 
State has in every practical sense compelled attendance and participation in an ex- 
plicit religious exercise at an event of singular importance to every student.’ Then, 
eight years later in Santa Fe Independent School District v. Doe, the Court overturned 
a school district policy in Santa Fe, Texas, that allowed public high school students 
to vote whether to have a student message or prayer before varsity football games 
and then, if this passed, to vote on the student who would deliver it. 
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Lemon test—the legal test promulgated by 
the Supreme Court in 1971 that held that a 
law that raises establishment clause Issues 
may withstand challenge only if 


e jt has a secular legislative purpose, 


e jts main effect neither advances nor 
inhibits religion, and 


e jt does not foster an excessive 
government entanglement with religion. 
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Two Representations of Jefferson's "Wall of Separation between Church and State” 
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(1) that Jefferson's wall was not intended to separate the state government from the church 
or religion, but just the federal government; (2) that later Supreme Court justice Hugo Black 
incorrectly placed the wall between all government and the church or religion; and (3) that 
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Rally’ to Dispel Separation Myth" by Allie Martin, April 17, 2006, www.headlines.agapepress.org/ 
archive/4/172006c.asp. Copyright © 2008 Agape Press—All Rights Reserved. Reprinted with permission. 


Writing for the majority in the Santa 
Fe case, Justice John Paul Stevens held that 
“the delivery of a pregame prayer has the 
improper effect of coercing those present 
to participate in an act of religious wor- 
ship.” Chief Justice William Rehnquist, 
writing in dissent, accused the majority 
of distorting the Court’s precedents and 
of showing “hostility to all things reli- 
gious in public life.” He then pointed out 
that the same Congress that passed the 
Bill of Rights requested that President 
Washington issue a call for a national day 
of thanksgiving to God.” 


What Does the Wall Allow? 


Despite these decisions prohibiting any 
official endorsement of religion in public 
schools, the Court ruled in 1995 that the 
University of Virginia (a public institution) 
could not deny a student-run religious 
newspaper financial support from manda- 
tory student fees. Then, in 2001, it said that 


a public school had to allow a private Christian group to hold after-hours meetings in 
classrooms if it made such facilities available to other groups.*' Both cases involved the 
establishment clause as well as First Amendment free speech issues. In an important 
case in 2002 (discussed in Chapters 5 and 17), the Court allowed the state of Ohio to 
provide tuition vouchers to high school-age students in Cleveland that could be used 


at religiously affiliated private schools.” 


A federal appeals court in San Francisco attracted widespread public at- 
tention in 2002 when it ruled that the phrase “under God” in the Pledge of 
Allegiance was an unconstitutional establishment of religion when recited in pub- 
lic schools. In 2004, the U.S. Supreme Court reversed the decision on technical 


grounds.” 


Six years later the case was back before the federal appeals court. This 


time it ruled that there was no violation of the establishment clause. (See also the 
box on the Pledge of Allegiance in Chapter 5.) 

In what situations, then, may government constitutionally recognize or promote 
belief in God? The sidebar on the next page details the many ways in which American 
government seems to endorse belief in God (some of these were noted in Chapter 5). 
Although the Supreme Court has insisted that public schools, with their audience of 
young impressionable minds, not endorse or promote belief in God, it has not ex- 
tended this prohibition to all types of government activity. 

Moreover, as legal scholar Stephen Carter points out, the establishment clause 
“is designed to limit what the state can do, not what the church can do.”*! Noth- 
ing in the Constitution forbids citizens, such as the abolitionists in the nineteenth 
century and civil rights advocates in the twentieth, from basing political decisions 
on religious principles. As we saw in Chapter 5, American history is filled with 
examples of Americans pushing for social change based on deeply felt religious 


conviction. 


In 2000, a federal court articulated this principle when loggers sued the U.S. 
Forest Service and two environmental groups. The loggers reasoned that limits 
on timber sales resulted from pressure by religiously motivated environmentalists 
and so were an establishment of religion. The judge dismissed the suit, saying that 
the right to petition is not “restricted to citizens whose motivation is only secular.” 
The judge added, “Freedom of belief is not a passive right: citizens are not limited 


to merely sitting idly thinking about 
their political, moral, and religious be- 
liefs; democracy is founded upon them 
acting upon those beliefs in efforts to 
effect change.” 


Free Exercise of Religion 
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How American Government Seems to Endorse Belief in God 


Both the House of Representatives and Senate employ chaplains who open each 
legislative session with a prayer. 

The Armed Forces employ chaplains (from a variety of faiths) to meet the religious needs 
of service men and women. 

The Supreme Court opens each session with an appeal to the Almighty: “God save the 
United States and this Honorable Court." 

Two federal holidays have religious elements. Christmas celebrates the birth of Christ, 


The First Amendment stipulates that and Thanksgiving, as we have seen, is a day set aside to give thanks to God for his 

Congress may not prohibit “the free i blessings. Since President Lincoln revived the practice of presidents issuing Thanksgiving 

exercise” of religion. At the begin- Ride. Day proclamations in 1863, every president has done so each November. Part of 

ning, everyone understood that this ae President George W. Bush's 2003 proclamation noted that “our Founders thanked the 

statement prevented the federal gov- l zn Almighty and humbly sought His wisdom and blessing. May we always live by that same 

ecoiment rom interfering mith relic fe trust,.and may God continue to watch over and bless the United States of America."*® 

gious belief and worship. The problem ee ° By Act of Congress during the Civil War, “In God we trust" began appearing on U.S. coins 

comes when religious belief results in [im in oe It aoe ye on paper currency in 19575 | (Oe Congress — a joint 

behaviors that LS esd plete canta i pan by President Dwight Eisenhower, that made "In God we trust” the 

applicability. ae © The Great Seal of the United States, adopted in 1782, shows on its reverse side a 13-step 
The first such case to reach the ied pyramid watched over by an eye under the Latin phrase "Annuit Coeptis.” The State 

Supreme Court was Reynolds v. U.S. Department, the official custodian of the seal, translates this as “He [God] has favored 

in 1879. Convicted of polygamy in aa our undertakings." As the final designer of the seal, Secretary of Congress Charles 

the federal territory of Utah in viola- ee Thomson, explained in 1782, “The Pyramid signifies Strength and Duration: The eye over 

tion of federal law, George Reynolds it & the Motto allude to the many signal interpositions of providence in favour of the 

argued that he had a religious duty, aa American cause."? (The seal, which is placed on presidential proclamations and other 

as a member of the Church of Jesus as official documents, such as treaties, appears also on the back of the $1 bill.) 

Oct (ater day Saints (Mormon a e The Pledge of Allegiance, first officially sanctioned by Congress in 1942, was amended in 

4 ne 1954 by adding the words “under God." 

Church), to practice polygamy. IN ——, , ie wa eons: 

: ‘Ps pte n 1931, Congress made Francis Scott Key's “Star-Spangled Banner,” written in 1814, 
upholding Reynolds's CODCOD, the Meet the national anthem. Its fourth verse, though rarely heard, includes the lines “Praise the 
Court sharply distinguished _ belief ce Power that hath made and preserved us a nation" and “And this be our motto: ‘In God is 
from actions.* Religious people may ie our trust.” 
believe what they wish, but that belief = =~ © Federal law includes the phrase "So help me God" at the end of the oaths required to be 
does not exempt them from general z taken by elected and appointed officers of the government. The presidential oath, the 
state or federal laws that regulate per- only one spelled out in the Constitution, does not include the phrase; but beginning with 
sonal behavior. ‘Fh 


Following this belief-conduct dis- 
tinction, the Court in the twentieth 


Washington, all presidents have added it on their own. 


century upheld mandatory vaccination laws over religious objections (1905); al- 
lowed the military to prohibit an Orthodox Jewish psychologist from wearing a 
yarmulke while in uniform on duty at a military hospital (1986); and upheld the 
right of the state of Oregon to deny unemployment benefits to individuals fired 
for using peyote, despite their claim that they used this illegal drug in rituals in the 
Native American Church (1990). 

Yet in other cases, the Court used a balancing test that compared the impor- 
tance of the government policy to the burden placed on religiously motivated con- 
duct. In 1963, for example, the Court overruled a decision of the South Carolina 
government that denied a Seventh-Day Adventist unemployment compensation 
after she quit one job and refused others that required her to work on Saturday, her 
Sabbath. Nine years later, the Court held that Wisconsin’s interest in compelling all 
children to attend school until age 16 was outweighed by the beliefs of the Amish 
people that school attendance beyond the eighth grade—that is, into high school— 
“was contrary to the Amish religion and way of life.... [and would] endanger their 
own salvation and that of their children.”*” And, in 1993, the Court overturned an 
ordinance of the city of Hialeah, Florida, that prohibited the adherents of the Sante- 
ria religion from engaging in animal sacrifice during worship ceremonies. 

The Court’s 1990 decision that upheld Oregon’s laws and regulations against the 
use of peyote (Employment Division v. Smith) was particularly controversial because 
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it rejected the balancing test of recent cases in favor of the be- 
lief-conduct distinction first enunciated in Reynolds v. U.S. in 
1879. Justice Antonin Scalia, writing for the majority, insisted 
that an individual’s religious beliefs alone could not “excuse 
him from compliance with an otherwise valid law prohibiting 
conduct that the State is free to regulate.””° 

Congress responded to this controversial ruling in 1993 by 
passing the Religious Freedom Restoration Act (RFRA). The 
law prohibited government from “substantially burden[ing] a 
person’s exercise of religion even if the burden results from 
a rule of general applicability.” Only if the burden furthered “a 
compelling governmental interest” using “the least restrictive 
means” could it be justified.” 

In 1997, the Court struck down RFRA as applied to the 
states, ruling that Congress could not through legislation 
expand the constitutional right to free exercise of religion. 
Then in 2006, it upheld RFRA as applied to the federal gov- 
ernment when it overturned the interdiction by U.S. Cus- 
toms agents of 30 gallons of tea from the Amazon rain forest 
that contained a hallucinogen illegal under federal law. The 
tea was headed for the New Mexican branch of a Brazilian 
church that used the tea in religious services. A lower federal 
court had ruled that the government had not met its burden 
under RFRA of showing a compelling interest in preventing 
the importation of the tea. The Supreme Court agreed.” 

After prohibiting Congress from establishing a religion or 
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According to the ema 

U.S. Department of State's description of the Great Seal, “The 
pyramid signifies strength and duration: The eye over it and the 
motto, Annuit Coeptis (He [God] has favored our undertakings) 
allude to the many interventions of Providence in favor of the 
American cause. The date underneath is that of the Declaration of 


Independence, and the words under it, Novus Ordo Seclorum (A new prohibiting its free exercise, the First Amendment guarantees 
order of the ages), signify the beginning of the new American era the rights to freedom of speech and press. 
ile Oom 
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Ml { FREEDOM OF SPEECH AND PRESS 


Masor Issues 
® May government ever restrict political speech in peacetime? 
® Does “symbolic speech" have the same protections as actual speech? 


© What kinds of speech, according to the Supreme Court, are not protected by 
the First Amendment? 


The First Amendment says, in part, that “Congress shall make no law... abridg- 
ing the freedom of speech, or of the press.” A few jurists have taken the view that 
this means absolutely no law. But most members of the Supreme Court who have 
addressed the issue have maintained that the protections of the First Amendment 
must be balanced against the important responsibilities of federal, state, and local 
governments. 


Protected and Unprotected Speech 


The founders were not of one mind on the meaning of the First Amendment. Some 


ET Ps believed that the prohibition on Congress “abridging the freedom of speech, or 
Prior restraint—prohibiting the publication of the press” referred to existing English common law. By that standard, govern- 
of materials because of their harmful effects. ment could not prevent publications—called prior restraint—but could punish 
Under English common law, government the publisher or speaker after the fact. Influential British jurist William Blackstone 
could not prevent the publication of had written that “[e]very freeman has an undoubted right to lay what sentiments 
materials but could punish the publisher he pleases before the public:...but if he publishes what is improper, mischievous, or 


after the fact. illegal, he must take the consequence of his own temerity.’ 


Other founders, such as Thomas Jefferson, read the First Amendment as bar- 
ring all speech and press restrictions by the federal government, but not by the states. 
In 1925, however, the Supreme Court ruled that the speech and press protections of 
the First Amendment applied to the states as well. From then on, all public authori- 
ties in the United States (including local governments, which are the legal creations 
of their state governments) had to respect freedom of speech and the press. 

What, then, is protected speech and what is unprotected speech under the 
First Amendment? The Supreme Court has consistently held that some kinds of 
speech fall outside the amendment’s protections. Justice Oliver Wendell Holmes 
famously argued in Schenck v. United States (1919) that no one had a right falsely 
to shout fire in a theater “causing a panic.”“* It is, after all, an essential purpose of 
government to protect the people’s health and safety. 

Later, in Chaplinsky v. New Hampshire (1942), the Court upheld the convic- 
tion of aman who in the midst of a public disturbance on the streets of Rochester, 
New Hampshire, denounced the city marshall as “a God damned racketeer” 
and “a damned Fascist.” Insisting that “the right of free speech is not absolute,” 
a unanimous Court held that “[t]here are certain well-defined and narrowly 
limited classes of speech, the prevention and punishment of which has never 
been thought to raise any Constitutional problem. These include the lewd and 
obscene, the profane, the libelous, and the insulting or ‘fighting’ words—those 
which by their very utterance inflict injury or tend to incite an immediate breach 
of the peace.” “Fighting words” in particular form “no essential part of any 
exposition of ideas,” and any possible social value they might have “is clearly 
outweighed by the social interest in order and morality.’* The expression of 
ideas, the Court argued, and especially of political ideas, most emphatically falls 
under the protection of the First Amendment. 


The Regulation of Political Speech 


The very purpose of the First Amendment was to promote community-wide de- 
liberation about public affairs. Does this mean, then, that government may never 
restrict political speech? As we will see later in the chapter, in three important cases 
from World War I, the Supreme Court upheld the authority of the federal govern- 
ment to restrict political speech in wartime. As a unanimous Court maintained in 
one of those cases: “When a nation is at war many things that might be said in time 
of peace are such a hindrance to its effort that their utterance will not be endured 
so long as men fight and that no Court could regard them as protected by any con- 
stitutional right.” The Court held that the key issue was whether the circumstances 
are such that the words “create a clear and present danger that they will bring about 
the substantive evils that Congress has a right to prevent.”** This is called the clear 
and present danger test. 

What, then, about restricting political speech in peacetime? Is this ever jus- 
tified? The Court addressed this issue in Gitlow v. New York in 1925. This was 
the case in which the Court first ruled that the First Amendment applied to the 
states. Here a 7-2 majority upheld the conviction of a Socialist for violating the 
New York Criminal Anarchy Law of 1902 by writing, publishing, and distributing a 
pamphlet that urged “revolutionary mass action” to promote the Communist 
Revolution. The majority held that “a State may penalize utterances which openly 
advocate the overthrow of the representative and constitutional form of govern- 
ment of the United States and the several States, by violence or other unlawful 
means.” In dissent, Justice Holmes denied that the activities in question created 
a “present danger of an attempt to overthrow the government by force.” Holmes 
admitted that the manifesto “was an incitement,” but, he argued, “ [e] very idea is 
an incitement.””’ 

A few years later, however, in Near v. Minnesota (1931), a 5—4 majority struck 
down Minnesota’s Public Nuisance Abatement Law, which had been used by the 
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Deis Secreta aes Ns Sia 
Protected speech—speech that government 
may not prohibit or punish under the First 
Amendment guarantee of "freedom of 
Speech.” 


Unprotected speech—speech that the 
government may prohibit or punish because 
not Included in the First Amendment 
guarantee of "freedom of speech,” such as 
obscenity, libelous speech, and “fighting 
words." 


Fighting words—words that according to 
the Supreme Court (1942) "tend to incite an 
immediate breach of the peace" and thus are 
not protected by the First Amendment. 


Clear and present danger test—a doctrine 
promulgated by the Supreme Court in 1919 
according to which the government may 
restrict speech when the words "create a 
clear and present danger that they will bring 
about the substantive evils that Congress has 
a right to prevent." 
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Direct incitement test—a doctrine 
promulgated by the Supreme Court in the 
twentieth century according to which the 
government may suppress political speech 
that directly incites violence, but not the 
"advocacy of forcible overthrow as an 
abstract doctrine." 


Hennepin County attorney to stop the publication of the Saturday Press for pub- 
lishing “malicious, scandalous and defamatory articles” on political corruption 
and racketeering in Minneapolis. Such prior restraint, the majority argued, strikes 
at the core of the First Amendment protection for freedom of the press. Only 
in exceptional cases might prior restraint be permitted, such as cases involving 
military information in wartime, obscene publications, and direct incitements 
to violence.* 

In 1951, the Court returned to the issue it first addressed in Gitlow regard- 
ing how far the government could go in suppressing the advocacy of a Commu- 
nist revolution in the United States. The fear of Communist subversion had led 
Congress in 1940 to pass the Alien Registration Act, commonly called the Smith 
Act after its author, Representative Howard W. Smith (D-VA). The act had made it 
illegal for anyone “to knowingly or willfully advocate, abet, advise, or teach the duty, 
necessity, desirability, or propriety of overthrowing or destroying any government 


in the United States by force or violence. 


PHOTO ESSAY 


Senator Joseph McCarthy and 
“McCarthyism” Joseph McCarthy (R-WI) 
entered the Senate in January 1947 at the 
age of 38, making him the youngest member 
of the upper chamber. In 1950, he gained 
national notoriety when he claimed in a speech in Wheeling, West Virginia, that he had a 
list of 205 Communists serving in the State Department. After conducting hearings 

to investigate McCarthy's charges, a Senate committee concluded that they had no basis. 

This was a period of intense concern about the Soviet and Communist threat. 
Between 1948 and 1950, the Soviet Union blockaded Berlin; China fell to Communists; the 
Soviet Union successfully tested an atomic bomb; atomic physicist Klaus Fuchs confessed 
to being an agent for the Soviet Union; Alger Hiss, a high-ranking State Department 
official, was convicted of perjury for denying before a congressional committee that he 
had spied for the Soviet Union; and Communist North Korea invaded U.S. ally South Korea. 

McCarthy appealed to public fears of Soviet aggression and Communist infiltration 
throughout the early 1950s. He accused many in and out of government of being 
Communists or “fellow travelers.” He even charged President Truman's highly respected 
secretary of defense, George C. Marshall, with disloyalty. When Republicans gained a 
majority in the House and Senate in the 1952 elections, McCarthy became chairman of the 
Senate Committee on Government Operations and its Subcommittee on Investigations. 
From these posts, he launched new investigations of Communist infiltration of American 
government. 

McCarthy's public support began to wane when the public witnessed his crude tactics 
during the televised “Army-McCarthy" hearings of 1954. In one famous exchange, Joseph 
Welch, the U.S. Army's chief counsel, responded to an attack by McCarthy on a young 
lawyer by asking, "Have you no sense of decency, sir, at long last? Have you no sense of 
decency?" Later that year, the U.S. Senate, by a vote of 67-22, censured McCarthy for 
bringing the body “into dishonor and disrepute.” Discredited by his colleagues, McCarthy 
lost his influence and grew increasingly depressed. He died of an alcohol-related illness in 
1957. But his name lives on in the pejorative term McCarthyism, which refers to the public 
and unjustified smearing of others for disloyalty.®? 


In 1948, the Department of Justice 
obtained indictments under the Smith 
Act of the 11 members of the governing 
board of the Communist Party in the 
United States. After a nine-month trial, 
a jury convicted all 11. They appealed 
on the grounds that their conviction 
violated the free speech protection of 
the First Amendment. 

In Dennis v. United States, the Court 
upheld by a 6—2 vote the constitution- 
ality of the Smith Act. The plurality 
opinion (signed by four of the justices) 
reaffirmed the clear and present danger 
test but insisted that these words “can- 
not mean that before the Government 
may act, it must wait until the putsch 
is about to be executed, the plans have 
been laid and the signal is awaited.” 
The 11 defendants had organized the 
Communist Party to promote the over- 
throw of the lawful government of the 
United States and thus “were properly 
and constitutionally convicted.” (See 
the photo essay on Senator Joseph 
McCarthy and “McCarthyism.”) 

Just six years later, however, in 
Yates v. United States (1957), the Court 
in a 6-1 decision qualified its ruling in 
Dennis in a way that effectively ended 
prosecutions under the Smith Act. In 
overturning the conviction of 14 Com- 
munist Party leaders, the Court drew 
a sharp distinction between “advocacy 
of forcible overthrow as an abstract 
doctrine” and “advocacy of action to 
that end.”*! The Smith Act, it held, had 
prohibited only the latter, and on this 


the trial judge had improperly instructed the jury. By the time prosecutions ended 
under the Smith Act, a total of 141 persons had been indicted, but only 29 served 


jail sentences. 


Finally, in Brandenburg v. Ohio (1969), the Court further limited the grounds 
on which government could restrict speech that advocates violence. The state of 
Ohio had convicted a Ku Klux Klan leader for advocating violence. In unanimously 
overturning the conviction, the Supreme Court ruled that a state may only pro- 
hibit speech that advocates violence or lawlessness if “such advocacy is directed to 
inciting or producing imminent lawless action and is likely to incite or produce 
such action.”® As a result of these decisions—Brandenburg remains the governing 
case—nearly all political speech short of direct incitement to lawless action is now 
protected by the First Amendment. 


“Symbolic Speech" and “Expressive Conduct" 


Although these landmark cases involved political speech, sometimes citizens ex- 
press political feelings through conduct, such as burning a draft card or the Ameri- 
can flag, that does not entail speech as such. Those who defend a broad reading of 
the First Amendment say that it protects freedom of expression, which includes 
both speech and other kinds of political conduct. In the twentieth century, the 
Court ruled that the First Amendment does protect symbolic speech or expressive 
conduct, but with limitations. 

The Supreme Court first addressed this issue in 1931 when it overturned a 
California law that made it a felony to display a red flag (such as the Communist 
flag) “as a sign, symbol or emblem of opposition to organized government.”™ 
Because opposition to government might be peaceful, the state went too far in ban- 
ning symbolic speech that promoted such opposition. 

In 1969, the issue of symbolic speech in public schools reached the Court in 
Tinker v. Des Moines School District when five junior high and high school students 
were suspended for wearing black armbands to class to protest the Vietnam War. 
Holding that students and teachers do not “shed their constitutional rights to free- 
dom of speech or expression at the schoolhouse gate,” the Court overturned the sus- 
pensions. Because the students wore the armbands to convey a political viewpoint, 
their actions involved the freedom of speech protected by the First Amendment. 
The Court suggested, however, that restrictions on speech or expressive conduct 
might be legitimate if necessary to prevent “disturbances,” “disorders,” or “substan- 
tial disruption” of school activities.” 

Twenty years later in Texas v. Johnson, a sharply divided Supreme Court extended 
First Amendment protection to the burning of the American flag as a political protest, 
even though it violated Texas law. The five-member majority held that “the govern- 
ment may not prohibit the expression of an idea simply because society finds the idea 
itself offensive or disagreeable.” Publicly burning the flag amounts to an expression of 
an idea and must be protected. To the criticism that allowing flag burning might jeop- 
ardize the flag’s symbolic role, the majority responded that “the flag’s deservedly cher- 
ished place in our community will be strengthened, not weakened, by our holding 
today.” Writing in dissent, Chief Justice William Rehnquist noted the symbolic im- 
portance of the flag as “embodying our Nation.” He wondered how the government 
could draft men into the military to “fight and perhaps die for the flag, but... may not 
prohibit the public burning of the banner under which they fight.” 

Responding to widespread public disapproval of the Court’s decision, Congress 
passed by large majorities the Flag Protection Act of 1989. This law held that “who- 
ever knowingly mutilates, defaces, physically defiles, burns, maintains on the floor 
or ground, or tramples upon any flag of the United States” could be fined and im- 
prisoned for up to a year. In June 1990, the Supreme Court, by the same 5—4 vote as 
in Texas v. Johnson, struck down the federal statute. During this same period, efforts 
to amend the Constitution to prohibit flag desecration failed when the Senate came 
up short of the required two-thirds vote. 

In 2003, the Court addressed the question whether cross burnings by 
the Ku Klux Klan were symbolic speech with First Amendment protections. In 
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Freedom of expression—a broad term 

to characterize what many believe the 

First Amendment was designed to protect, 
incorporating freedom of speech and press 
as well as expressive conduct. 


Symbolic speech—conduct by which 
people sometimes express their political 
feelings without using speech as such, such 
as burning the American flag as a sign of 
protest. Also called "expressive conduct." 


Expressive conduct—conduct by which 
people sometimes express their political 
feelings without using speech as such, such 
as burning the American flag as a sign of 
protest. Also called “symbolic speech.” 
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Young men burn draft 
cards during an anti-Vietnam War demonstration in front of the Pentagon in 1967. 


Slander—a defamatory statement made 
through speech (see also Libel). 


Libel—a defamatory statement made in 
writing (see also Slander). 


Virginia v. Black, it overturned a Virginia 
statute that in effect made all cross burn- 
ings illegal. The Court noted that while cross 
burnings are often intended to intimidate, 
“sometimes the cross burning is a statement 
of ideology, a symbol of group solidarity.” 
States may legitimately criminalize cross 
burnings intended to intimidate, but they 
may not prohibit cross burnings that sym- 
bolically express an ideology or group soli- 
darity.”” 

Despite these cases, the Court has up- 
held some restrictions on expressive conduct. 
In United States v. O’Brien (1968), the Court 
let stand the conviction of a young man who 
had burned his draft card on the steps of a 
courthouse in Boston as a political protest. 
A federal appeals court had overturned the 
conviction on the grounds that the applicable 
federal law, which made it a crime to alter, 
destroy, or mutilate a draft card, unconstitu- 
tionally abridged freedom of speech. 

In holding otherwise, the Supreme Court noted that the federal government had a 
legitimate interest in effectively administering the nation’s draft laws. An important in- 
terest of this sort could “justify incidental limitations on First Amendment freedoms.” 
The Court then elaborated a four-part test for determining whether a governmental 
regulation of expressive conduct would be allowed by the First Amendment: 
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* if it is within the constitutional power of the government, 

* if it furthers an important or substantial governmental interest, 

* if the governmental interest is unrelated to the suppression of free expression, 
and 

* if the incidental restriction on alleged First Amendment freedoms is no greater 
than is essential to the furtherance of that interest.* 


O’Brien remains the governing case for determining whether the law may restrict 
expressive conduct that interferes with some important government interest. 


Libel Law and New York Times v. Sullivan 


Although government regulation is the principal means of restricting the freedom 
of speech and of the press, suits by private parties for slander (a defamatory state- 
ment made through speech) or libel (a defamatory statement made in writing) can 
also have a considerable impact. Although the Court had long held that libel did not 
enjoy First Amendment protection, it had not before 1964 addressed the use of libel 
laws in cases involving the criticism of public officials. 

In 1960, the New York Times ran a full-page advertisement paid for by civil 
rights groups that attacked the police and public officials in Montgomery, Alabama, 
for instigating “an unprecedented wave of terror” against civil rights activists in 
that city. A city commissioner brought suit in Alabama courts against the newspa- 
per and those who paid for the advertisement, charging that it was full of factual 
errors and defamed him, although he was not specifically named in it. He won 
his case before a civil jury, which awarded him $500,000. The Alabama Supreme 
Court upheld the finding. In New York Times v. Sullivan, the U.S. Supreme Court 
overturned on the ground that the Alabama libel law as applied to public officials 


inhibited the kind of free and open public debate that the First Amendment was 
designed to protect. 


The majority held that because erroneous statements are inevitable in free de- 
bate, newspapers that criticized public officials could not be held legally responsible 
for libel unless they engaged in “actual malice.” Actual malice meant knowledge that 
an accusation was false or “reckless disregard of whether it was false or not” This 
rule has made it extremely difficult for public officials to prove libel. Subsequently, 
the Court extended the new rule to cover “public figures,” such as athletes and movie 
stars, but not other private individuals. 


MORALITY AND SEXUAL BEHAVIOR 


Major Issue 


® In what ways have governments in the United States sought to regulate moral- 
ity, and how has the Supreme Court limited or thwarted such regulations? 


“Our society prohibits, and all human societies have prohibited, certain activities 
not because they harm others but because they are considered, in the traditional 
phrase, ‘contra bonos mores, i.e., immoral. In American society, such prohibitions 
have included, for example, sadomasochism, cockfighting, bestiality, suicide, drug 
use, prostitution, and sodomy.” So wrote Justice Antonin Scalia in a 1991 case that 
upheld an Indiana law that prohibited totally nude dancing. Although Scalia was 
on the winning side in this case, none of the other four members of the majority 
embraced his specific argument. Indeed, since the middle of the twentieth century, 
the Court has made it increasingly difficult for popular majorities to promote or 
enforce through law their view of appropriate morality. 

Here we examine three areas in which the modern Supreme Court has deci- 
sively influenced public policy on issues of moral controversy: abortion, homosexu- 
ality, and pornography and censorship. All of these involve conflicts between private 
rights and what is sometimes called “public morality.” 


Abortion and the Right to Privacy 


One of the Supreme Court’s most controversial decisions was its ruling in 1973 in 
Roe v. Wade (1973) that a woman had a constitutional right to an abortion. This 
overturned abortion laws in most of the states. Although at one time all the states 
had prohibited abortion, more than a dozen had liberalized their laws in the 1960s, 
allowing abortion if the woman’s life or health was in danger, if the fetus had a se- 
vere physical defect, or if the pregnancy was the result of rape or incest. Four states 
allowed abortion whenever the woman and her physician agreed. 

In an opinion written by Justice Harry Blackmun, the Court held, 7-2, that a 
woman had an essentially unrestricted right to an abortion in the first trimester. Be- 
cause the medical risks of an abortion increased in the second trimester, states could 
impose regulations on the abortion procedure reasonably related to protecting the 
woman’s health, such as who may perform the abortion and in what kind of facility. 
In the third trimester, the state’s interest in the potential life of the fetus could justify 
more severe restrictions.°! 

Abortion is not mentioned in the Constitution. The majority argued, however, 
that abortion was part of a broader “right to privacy,” which the Court had first 
articulated eight years earlier in Griswold v. Connecticut (1965) when it overturned 
Connecticut’s law prohibiting the use of contraceptives. In the famous words of 
Justice William O. Douglas, who wrote for five members of the Court in Griswold, 
the specific guarantees of the Bill of Rights “have penumbras, formed by ema- 
nations from those guarantees that help give them life and substance.” The First, 
Third, Fourth, Fifth, Ninth, and Fourteenth amendments imply “zones of privacy” 
that extend beyond the specific guarantees themselves. The right to abortion is 


within these zones. 
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The two dissenting justices objected that the majority was inventing new rights 
nowhere mentioned in the Constitution itself. They feared that this “great uncon- 
stitutional shift of power to the courts” would be “bad for the courts and worse for 
the country.”® In the companion case Dee v. Bolton, they called the Court's actions 
an exercise of “raw judicial power,’ with the Court deciding matters that should be 


left to the people and their elected representatives. 


63 


Ever since Roe, abortion has remained highly controversial. Frequently an is- 
sue in political campaigns, it sharply divides the Democratic and Republican parties. 
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Public demonstrations are common 

on the anniversary each year of Roe v. Wade (January 22, 1973). The 
pro-life demonstration was in front of the Supreme Court building 
in Washington, DC, on the 20th anniversary of the decision, and the 
pro-choice event was in San Francisco on the 32nd anniversary. 


Consider the positions stated in the official party platforms 
in 2008. According to its platform, the Democratic Party 
“strongly and unequivocally supports Roe v. Wade and a 
woman’s right to choose a safe and legal abortion, regardless 
of ability to pay, and we oppose any and all efforts to weaken 
or undermine that right.” By contrast, in its platform the 
Republican Party “assert[{s] the inherent dignity and sanctity 
of all human life and affirm[s] that the unborn child has a fun- 
damental individual right to life which cannot be infringed.” 
Despite these party positions, however, there are pro-life Dem- 
ocrats in elective office as well as pro-choice Republicans. 

Some state legislatures have sought to restrict abortions 
in various ways. In 1989, the Supreme Court in Webster v. 
Reproductive Health Services upheld a series of restrictions 
imposed by the state of Missouri, including prohibiting 
abortions on state property (the Court had previously up- 
held a congressional ban on public funding of abortions) 
and requiring physicians to perform tests to determine the 
viability of a fetus at least 20 weeks old.® Although Webster 
did not overturn Roe, the language of the plurality opinion 
by Chief Justice Rehnquist suggested to many that this was 
a real possibility. Accordingly, several states read Webster as a 
green light for passing more restrictions. 

One state to do so was Pennsylvania, whose actions came 
before the Supreme Court in 1992 in Planned Parenthood v. 
Casey. A majority of justices upheld the requirement that phy- 
sicians provide women seeking an abortion information about 
the risks of an abortion and the age of the fetus, a 24-hour 
waiting period after the receipt of the information, and the 
stipulation that a woman under age 18 seeking an abortion 
receive the permission of one parent or of a court acting 
on her behalf. But they struck down as an “undue burden” on 
women the requirement that a woman notify her spouse be- 
fore obtaining an abortion. Although the Court upheld most 
of the regulations, proponents of Roe scored a major victory in 
the Court’s reaffirmation of a woman’s right to choose an 
abortion. Casey signaled that Roe would stand for the foresee- 
able future. What remained unclear was what other restric- 
tions might be judged an “undue burden” on abortion rights. 

In recent years, a particular type of late-term abor- 
tion—so-called partial birth abortion—has come under fire. 
Technically called “dilation and extraction,” in this procedure 
“the doctor pulls the fetal body through the cervix, collapses 
the skull, and extracts the fetus through the cervix.” About 
half the states outlawed this particular kind of late-term abor- 
tion before the Supreme Court struck down the Nebraska law 
banning this procedure in 2000. Congress passed national 
bans on partial birth abortion in 1996 and 1997, but President 
Bill Clinton vetoed both statutes. Opponents of the procedure 


were more successful in 2003 when Congress passed the Partial Birth Abortion Ban 
Act and President George W. Bush signed it. The Supreme Court upheld the act in 
April 2007 in Gonzales v. Carhart." Congress also addressed abortion in 2002, when 
it passed the Born Alive Infants Protection Act, which affirmed that any infant that 
is “born alive” at any stage of development shall be considered a “person” or “human 
being” under federal law whether the birth results from “natural or induced labor, 
cesarean section, or induced abortion.” 

Since 1961, federal law has prohibited organizations from using federal funds 
to pay for abortions overseas as part of family planning. Although presidents have 
little direct influence on abortion policy, Republican president Ronald Reagan 
broadened the federal restriction in 1984 by announcing that the United States also 
would not fund organizations that promoted abortions overseas, even if they did 
not perform or pay for them. This is called the “Mexico City Policy,” after the city 
that hosted the United Nations Conference on Population where it was announced, 
Its critics call it the “global gag rule.” 

Democratic president Bill Clinton rescinded the policy within days of taking 
office in January 1993, and Republican president George W. Bush reinstated it as 
one of his first official acts in January 2001. On January 23, 2009, his third day 
in office, Democratic president Barack Obama overturned Bush’s actions and 
revoked the Mexico City Policy for its “excessively broad conditions on grants 
and assistance awards” that “have undermined efforts to promote safe and effec- 
tive voluntary family planning programs in foreign nations.’ These reversals 
of policy as the presidency shifted from one party to the other demonstrate just 
how far apart the Democratic and Republican parties are on the abortion issue 
and how little deliberation there is across the party divide. 

Abortion remains a highly controversial issue in American politics and is likely 
to remain so for some time. It raises the deepest questions about when life begins, 
whether constitutional protections apply to a developing fetus, whether elected of- 
ficials or courts should decide such controversial matters, and what role religious 
beliefs and institutions ought to play in setting public policy. Until 1973, the deliber- 
ations of the people’s elected representatives in the states controlled abortion policy; 
but since then, the reasoning of the nine members of the Supreme Court has been 
decisive, largely removing this contentious issue from normal political resolution. In 
Chapter 16, we address at some length the role of the Supreme Court in American 
deliberative democracy. 


Homosexuality 


A second area in which the modern Supreme Court has decisively influenced public 
policy on issues of moral controversy is homosexuality. Reflecting the view, articu- 
lated by Justice Scalia earlier in this chapter, that the majority may prohibit behavior 
it considers immoral, every state outlawed sodomy until the 1960s. By the mid- 
1980s, however, half the states had removed these bans. Many believed that when 
this issue reached the highest court in a case from Georgia in 1986, the justices 
would see this as a privacy issue and strike down state sodomy laws. Instead, a 
5-4 majority refused to do so in Bowers v. Hardwick. Writing for the majority, Jus- 
tice Byron White denied that the Constitution “confers a fundamental right upon 
homosexuals to engage in sodomy.” To the charge that the Georgia law allowed the 
majority to legislate its moral beliefs, White responded that the law “is constantly 
based on notions of morality.”” 

The Court also ruled against attempts by gay individuals and groups to use state 
public accommodations statutes to prohibit their exclusion from private organiza- 
tions and events. In 1995, the Court held that the organizers of the annual St. Patrick’s 
Day parade in Boston could exclude an Irish gay, lesbian, and bisexual group from 
marching with its organization’s banner. Because the gay group's purpose was “to 
celebrate its members’ identity as openly gay, lesbian, and bisexual descendants of 
the Irish immigrants,” the private group organizing the parade had its own First 
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: 
Obscenity—sexually explicit and patently 
offensive materials that may be suppressed 
by public authorities, as defined by the 


Supreme Court in Miller v. California (1973). 


Amendment right to freedom of expression to exclude the gay organization. eed 
speaker,” the Court ruled, “has the autonomy to choose the content of his own 
message.” 

Five years later, the Court issued a similar ruling in a case involving the Boy 
Scouts. The New Jersey Supreme Court had ruled that the Boy Scouts of America 
was a public accommodation under state law and could not lawfully discriminate 
against homosexuals. In overturning this decision by a 5—4 vote, the U.S. Supreme 
Court held that the Boy Scouts had a First Amendment right to exclude gays as 
members and scoutmasters. Forcing a group to include a person it does not want, 
Chief Justice Rehnquist argued, could undermine “the group’s freedom of expres- 
sive association if the presence of that person affects in a significant way the group's 
ability to advocate public or private viewpoints.””! The four dissenters disputed the 
claim that the Boy Scouts had a record of teaching that homosexuality was wrong. 
Moreover, they held that the state of New Jersey had the right to combat the “preju- 
dices ...that have caused serious and tangible harm” to many individuals.” 

Despite these setbacks, gays scored major victories before the Court in 1996 
and 2003. In the first case, Romer v. Evans, the Court overturned an amendment 
to the constitution of Colorado adopted by a statewide referendum overturning 
ordinances passed by several Colorado cities that banned discrimination against 
homosexuals. The majority maintained that the amendment violated the equal 
protection clause of the Fourteenth Amendment. The three dissenters viewed it as 
“a modest attempt” by the majority of Coloradans “to preserve traditional sexual 
mores.””* 

Then, in 2003, the Supreme Court overturned its Bowers precedent from 
17 years before by ruling that a Texas law that criminalized sexual acts between per- 
sons of the same sex violated the U.S. Constitution. In Lawrence v. Texas, Justice 
Anthony Kennedy, writing for the majority, maintained that “the petitioners are 
entitled to respect for their private lives. The State cannot demean their existence 
or control their destiny by making their private sexual conduct a crime. Their right 
to liberty under the Due Process Clause gives them the full right to engage in their 
conduct without intervention of the government.” Justice Scalia, writing the leading 
dissent, charged that “the Court has taken sides in the culture war, departing from its 
role of assuring, as neutral observer, that the democratic rules of engagement are ob- 
served.’”' (In the next chapter, we address the controversy over same-sex marriage.) 


Pornography, Obscenity, and Censorship 


As noted earlier in the discussion of Chaplinsky v. New Hampshire, “lewd and ob- 
scene” materials do not enjoy First Amendment protection. But to say that govern- 
ment may suppress obscenity does not settle the question as to what is obscene and 
what is not. Prior to the 1950s, the federal courts essentially left this matter to local 
communities and, under federal law, to the postmaster general when determining 
what materials may not be sent through the U.S. mails. 

In 1957 in Roth v. United States, the Supreme Court for the first time ruled 
directly on the issue of constitutional protections for obscene materials. This was 
the first of a series of cases in which the Court attempted to give a legal definition 
of obscenity. “Pornography” is a broader category than obscenity and refers to any 
depiction of erotic behavior in pictures or writing that is intended to cause sexual 
excitement. Under Court rulings, pornography that is not obscene is protected 
under the First Amendment. Writing for the majority in Roth, Justice William 
Brennan formulated a test for defining what is obscene and may be censored by 
government: “whether to the average person, applying contemporary community 
standards, the dominant theme of the material taken as a whole appeals to the 
prurient interest.” 

As the sexual revolution of the 1960s changed the face of American popular 
culture, the creators and purveyors of sexually explicit materials increasingly sought 


the protection of the courts: In the 1960s, the Supreme Court expanded constitu- 
tional protections by adding to the Roth test of obscenity the requirements that the 
material must be “patently offensive because it affronts contemporary community 
standards” and that it must be “utterly without redeeming social value.””° 

This made successful prosecutions for obscenity extremely difficult because 
defendants were often able to find an academic expert to testify that the material 
in question, no matter how crude, had some “redeeming social value.” Even when 
convictions occurred, appellate courts often made their own decisions whether 
the materials could be legally censored. As Supreme Court Justice Potter Stewart 
famously noted in a censorship case in 1964, he might not be able to define “hard- 
core pornography” (which he believed was obscene and could be legally suppressed) 
but “TI know it when I see it.””” 

In upholding a state obscenity conviction in 1973, the Court formulated a re- 
vised three-part test for obscenity in Miller v. California: 


* the average person, applying contemporary community standards, would 
find that the work, taken as a whole, appeals to the prurient interest; 

* the work depicts or describes, in a patently offensive way, sexual conduct spe- 
cifically defined by the applicable state law; and 

* the work, taken as a whole, lacks serious literary, artistic, political, or scientific 
value. 


Note that the third part of the test replaced the “utterly without redeeming social 
value” standard with one that evaluated the work “as a whole,” returning to the 
standard in Roth. Also, the Court made clear in its opinion that the “contemporary 
community standards” referred to in the first part of the test could be local stan- 
dards, which might vary greatly across the country. The First Amendment, said the 
majority, does not require “that the people of Maine or Mississippi accept public 
depiction of conduct found tolerable in Las Vegas, or New York City.””® 

Although the new Miller standards seemed to open the way for more local 
obscenity prosecutions, later decisions reined in the reach of Miller. In 1974, the 
Court ruled that the movie Carnal Knowledge could not be suppressed as obscene 
even if a local jury in Georgia judged it so. The Court viewed the film and concluded 
that it “could not be found under the Miller standards to depict sexual conduct in a 
patently offensive way.” In subsequent decisions, the Court held that the “literary, 
artistic, political, or scientific value” of a work had to be determined by national 
standards. As a result of these decisions, relatively few prosecutions for obscenity 
now involve adult subjects. 

In two areas, however, the Supreme Court has been more tolerant of govern- 
mental efforts to regulate the display or distribution of sexual materials. First, it has 
allowed communities to use their zoning power to prohibit sexually oriented en- 
tertainment, such as adult bookstores and movie theaters, within a certain distance 
of residential zones, churches, parks, and schools." Second, in New York v. Ferber 
(1982), the Court unanimously held that government may ban the dissemination of 
pornographic materials that involve the sexual display of minors." 

In upholding New York’s ban on disseminating child pornography, the Supreme 
Court deferred to the state legislature’s deliberation and judgment “that the use 
of children as subjects of pornographic materials is harmful to the physiological, 
emotional, and mental health of the child.”*’ But what if the sexual images are not 
those of real children but are generated through electronic means? May government 
outlaw “virtual” child pornography? 

In 1996, Congress legislated to ban this type of child pornography in the Child 
Pornography Prevention Act of 1996. Congress found virtual child pornography 
presents a “clear and present danger to all children” because it: 


- “inflames the desires of child molesters, pedophiles, and pornographers to prey 


on children”; 
- can be used to seduce children into sexual activity; 
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In the center, Jay 


Sekulow, Chief Counsel for the American Center for Law and Justice, speaks with 
reporters in 2004 on the steps of the Supreme Court building. Sekulow argued 
unsuccessfully that the 1998 Child Online Protection Act was constitutional. 


encourages “a societal perception of children as sexual objects,” thereby “lead- 
ing to further sexual abuse and exploitation’; 

» “creates an unwholesome environment which affects the psychological, mental 
and emotional environment of children”; and 

- “undermines the efforts of parents and families to encourage the sound, men- 
tal, moral and emotional development of children.” 


The Supreme Court was not convinced. 
In 2002, it overturned the law on First 
Amendment grounds because its language 
was overly broad and prohibited images that 
are not obscene as defined in Miller v. Cali- 
fornia. It disagreed with the government that 
virtual child pornography was “intrinsically 
related” to the sexual abuse of children.* 

In the same year it passed the Child 
Pornography Prevention Act, Congress ad- 
dressed the problem of minors accessing por- 
nographic materials through the Internet. 
The Communications Decency Act made it 
a federal offense to knowingly transmit over 
the Internet “obscene or indecent” messages 
to minors. One year later, the Supreme Court 
struck down the law for potentially restrict- 
ing access by adults to materials protected 
by the First Amendment. The law, said the 
Court, “places an unacceptably heavy burden 
on protected speech.”™ 

Congress responded to the Court's de- 
cision with a revised law in 1998: the Child 
Online Protection Act. This made it a federal 
offense to post on the World Wide Web material “harmful to minors,” which it defined 
as obscene materials under a version of the Miller test, unless the person posting the ma- 
terials limited access to adults by requiring a credit card or had another way of verifying 
age. Opponents of the law succeeded in getting a lower court to issue a preliminary 
injunction against its enforcement. In 2004, the Supreme Court upheld the injunction, 
thereby agreeing with the lower courts that the law likely violated the First Amendment, 
and sent the case back for a full trial on the merits. In March 2007, a federal district 
judge again struck down the act. A federal appellate court upheld this decision in July 
2008, and in January 2009, the Supreme Court refused to reconsider the case. 

Fights over pornography and obscenity in the United States typically involve 
conservatives, on the one side, arguing the legitimacy of community regulations 
to promote morality, and liberals, on the other, seeking to maximize freedom of 
expression. In recent decades, however, some feminist legal scholars, who on most 
issues are politically liberal, have added a new twist. They maintain that pornogra- 
phy is essentially an assault on women and thus violates the equal rights of women. 

In 1984, the city of Indianapolis embraced this view when it passed an anti- 
pornography ordinance that authorized women to file civil rights suits against por- 
nographers. The ordinance defined pornography as a discriminatory practice that 
“den[ied] women equal opportunities in society” and promoted their exploitation 
and subordination.*° Lower federal courts overturned the ordinance for attempting 
to silence speech about women that the city disapproved of regardless of its pos- 
sible literary, artistic, or political value. “The state may not,” said a federal appellate 
court, “ordain preferred viewpoints in this way. The Constitution forbids the state 
to declare one perspective right and silence opponents.”*” 

When the founders identified the rights that the federal government was re- 
quired to respect, they focused much of their attention on the protections that 
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should be afforded those suspected, accused, or convicted of crimes. In the twen- 
tieth century the Supreme Court made nearly ali of these rights applicable to the 


states and in the process expanded the rights of criminal defendants in far-reaching 
and controversial ways. 


RIGHTS OF CRIMINAL DEFENDANTS __ 


Magor Issues 


© How does the Constitution explicitly protect the rights of criminal defendants? 
© How has the Supreme Court interpreted these protections in the modern era? 


Five provisions of the original Constitution—on habeas corpus, bills of attainder, 
ex post facto laws, trial by jury in criminal cases, and convictions for treason—and 
part or all of four amendments—the Fourth, Fifth, Sixth, and Eighth—protect 
those accused or convicted of crimes. Why so much attention to the rights of 
criminal defendants? 

There were two broad reasons. First, the founders believed that everyone was en- 
titled to fair procedures for determining guilt or innocence. Simple justice demanded, 
for example, that defendants receive due process of law, that they be given fair notice of 
the charges against them, and that they be able to confront their accusers in open court. 
Guilty or innocent, the accused deserve certain basic procedural protections. 

Second, and equally important, the founders identified essential rights of crim- 
inal defendants in order to thwart tyrannical or unjust acts. It was well known at the 
time, and has been confirmed many times since, that tyrants often use the criminal 
law and the criminal courts to oppress their enemies and quell opposition. Indeed, 
in the Declaration of Independence they charged that the king perverted the crimi- 
nal process both by using “mock Trial[s]” to protect British officials and soldiers 
accused of crimes against the colonists and by sending colonists accused of crimes 
against the king to Britain for trial in violation of their right to trial by a local jury. 

The constitutional rights themselves point to the various ways in which tyrants or 
dangerous rulers may abuse the criminal process. They may arrest and hold individu- 
als without proper legal grounds (denying habeas corpus), convict and punish unpop- 
ular persons through a legislative process rather than a proper trial (bill of attainder), 
write a new law to punish someone for doing something that was not illegal when 
done (ex post facto law), retry someone for the same offense despite acquittals (double 
jeopardy), or impose cruel and unusual punishments on those convicted of crimes. 

These can be powerful tools in the hands of those who would use the power 
of the state against political opponents. Besides prohibiting these acts, the original 
Constitution and the Bill of Rights gave the citizens themselves the power to block 
serious criminal charges through service on grand juries (Fifth Amendment) and 
to decide on guilt or innocence through service on trial juries (Article III). Because 
trial juries typically need unanimity to convict, juries could sometimes protect indi- 
- viduals even from unjust majorities. 

About nine-tenths of criminal cases in the United States involve violations of 
state law, not federal law. Typically, local police make an arrest, county prosecutors 
decide whether to proceed with a criminal prosecution, grand juries or judges deter- 
mine whether there is sufficient evidence to warrant a trial, and county trial courts 
determine guilt or innocence. Until the twentieth century, these local and state pro- 
cedures were little influenced by the federal courts. Through a series of landmark 
decisions, the Supreme Court has now required that the states and their political 
subdivisions abide by all the protections for criminal defendants in the Bill of Rights, 
with the sole exception of grand jury indictments in serious cases (Fifth Amend- 
ment). (As an alternative to grand jury indictments, many states allow cases to go to 
trial after a judge determines in a preliminary hearing that there is “probable cause” 
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that the defendant is guilty of the crime. The Supreme Court 
has ruled that this is sufficient to meet the due process re- 
quirements of the Fourteenth Amendment.) 

Here we review the Court’s actions in four important 
areas: search and seizure, self-incrimination, right to counsel, 
and cruel and unusual punishments. 


Search and Seizure 


The Fourth Amendment prohibits “unreasonable searches 
and seizures” and requires that all warrants be based on “prob- 
able cause.” The Court has interpreted this to mean that in 
most cases the police cannot conduct a search and seize ma- 
terials without a warrant issued by a judge and supported by 
evidence of probable criminal activity. Yet, the Court has per- 
mitted the following exceptions to the warrant requirement: a 
search or seizure incident to a lawful arrest, when contraband 
or other evidence of criminal activity is in the plain view of 
the police, the search of a vehicle if probable cause of illegal 
activity exists, the search of students in schools if reasonable 
given the circumstances, when in “hot pursuit” of a fleeing 
suspect, when engaging in the “stop and frisk” of a suspicious 
individual, drug testing of public employees in some circum- 
stances, upon entering the country or boarding airplanes, and 
upon entering some public buildings such as courts.** 

How are these exceptions determined? What standards or 
principles does the Court use to determine which searches are 
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enforcement officials usually need a warrant issued by a court 
to search someone, screening and searches at airports are an 
exception. Courts have judged them to be “reasonable” given the 
needs of public safety. Here personnel of the Transportation Safety 
Administration inspect passengers and their baggage at Denver 


“reasonable” without a warrant? The Court addressed this point 
in Pennsylvania v. Mimms in 1977. In this case, the Pennsylva- 
nia Supreme Court had thrown out a criminal conviction that 
resulted from a police seizure of a loaded .38-caliber handgun 
from the driver of a car with an expired license plate. The police 


International Airport. 


Exclusionary rule—the rule imposed by 
the Supreme Court that prohibits the use in 
court of evidence improperly obtained, no 


matter how relevant to demonstrating guilt. 


had ordered the driver to pull over and exit the vehicle, where- 

upon they observed a large bulge under the driver’s jacket. After 
searching him, they discovered the gun. The driver was subsequently convicted of car- 
rying a concealed deadly weapon without a license and sentenced to prison. 

In reinstating the conviction, the U.S. Supreme Court held that the key issue 
was whether the “governmental invasion of a citizen’s personal security” was reason- 
able given “all the circumstances.” “Reasonableness,” it said, “depends ‘on a balance 
between the public interest and the individual’s right to personal security free from 
arbitrary interference by law officers.”*’ As it had said in an earlier case, “what the 
Constitution forbids is not all searches and seizures, but unreasonable searches and 
seizures.” Given the circumstances of the police search in Pennsylvania v. Mimms, 
the search was reasonable and therefore not a violation of the Fourth Amendment. 

Rules on seizures are especially important because Court rulings prohibit the use 
in court of evidence improperly obtained, no matter how relevant to demonstrating 
guilt. This is the so-called exclusionary rule. In the Mimmis case, for example, it was 
obvious that the defendant was guilty of violating the state law that prohibited car- 
rying a concealed deadly weapon without a license. Yet, had the Court ruled that the 
seizure was illegal, the evidence would have been thrown out and the defendant freed. 

The exclusionary rule was first promulgated by the Court for federal criminal cases 
in 1914. Prior to this time, U.S. courts had followed the common law rule, derived from 
British legal practice, that allowed all relevant evidence to be used in trial, regardless 
how it was obtained. Although the Fourth Amendment prohibited unreasonable sei- 
zures, it did not in itself indicate what could be done with evidence wrongly procured. 

In 1961, the Court extended the exclusionary rule to the state courts in Mapp v. 
Ohio, basing its decision not on a constitutional right but on the need to deter improper 


police behavior. Later decisions affirmed the holding and reiterated the deterrence ra- 
tionale, but also carved out exceptions such as the “good faith exception” articulated in 
1984. In this case, the Court held that if the police were acting in “good faith” on the ba- 
sis of a warrant that was later shown to be improperly issued, the evidence could stand. 
After all, no deterrent effect to improper police behavior would be served by throwing 
out evidence that the police believed they had a legal right to obtain. 

The exclusionary rule, unique to the United States, remains controversial. 
Opponents complain that it frees the guilty and actually does little to deter 
police misconduct. They propose using all relevant evidence in court and de- 
terring police misconduct through administrative punishrnent or civil suits by 
victims of improper searches. Advocates maintain that the exclusionary rule does 
deter some police misbehavior. Perhaps more importantly, they object to tainting 
the judicial process with illegally obtained evidence. 


Self-incrimination and Miranda Warnings 


The Fifth Amendment stipulates that no one “shall be compelled in any criminal 
case to be a witness against himself.” Originally, the Court held that this prohib- 
ited only extreme coercive measures such as torture to compel confessions. In over- 
turning a conviction in Mississippi in 1936 based on confessions coerced through 
physical torture, the Court said that “[t]he rack and torture chamber may not be 
substituted for the witness stand.””' Over the subsequent decades, the Court applied 
a “totality of the circumstances” rule, determining on a case-by-case basis whether 
given all the circumstances—such as the age and maturity of the defendant and the 
length and nature of the interrogation—the confession was coerced. 

In its landmark ruling in Miranda v. Arizona in 1966, however, the Court re- 
placed the “totality of the circumstances” standard with the requirement that the 
police give all criminal suspects specific warnings (commonly called Miranda 
warnings), now quite familiar to Americans, before questioning them: 


He must be warned prior to any questioning that he has the right to remain 
silent, that anything he says can be used against him in a court of law, that he 
has the right to the presence of an attorney, and that if he cannot afford an at- 
torney one will be appointed for him prior to any questioning if he so desires. 


Once a suspect has received these warnings, he can “knowingly and intelligently 
waive these rights and agree to answer questions or make a statement.” But unless he 
does so, “no evidence obtained as a result of interrogation can be used against him.”” 

Chief Justice Earl Warren, writing for the narrow five-member majority, main- 
tained that even when brutality or “third degree” tactics are not used by the police, 
“the very fact of custodial interrogation exacts a heavy toll on individual liberty and 
trades on the weakness of individuals.” Police interrogation is so intrinsically coer- 
cive that unless these special warnings are given, “no statement obtained from the 
defendant can truly be the product of his free choice.””” 

The dissenters countered that the Fifth Amendment’s protection against self- 
incrimination required only that confessions be truly voluntary. They noted that 
Miranda himself, suspected of kidnapping and raping an 18-year-old girl near 
Phoenix, Arizona, in 1963, had been picked out of a lineup and interrogated for 
two hours or less, “without any force, threats or promises.” During the interroga- 
tion, Miranda “gave a detailed oral confession” and then wrote out and signed a 
statement describing the details of the crime. “One is entitled to feel astonished,” 
Justice John Marshall Harlan wrote in dissent, “that the Constitution can be read to 
produce this result” of throwing out Miranda's confession.” 

Miranda proved highly controversial. In 1968, Congress tried to restore the “totality 
of the circumstances” test in the Omnibus Safe Streets and Crime Control Act, but no 
administration has invoked the provision. The more conservative Supreme Court under 
Chief Justices Warren Burger (1969-1986) and William Rehnquist (1986-2005) refused 
to overturn Miranda, but it did allow variation from the exact form of the warnings 


CHAPTER 6 Civil Liberties 187 


Miranda warnings—the warnings required 
by the Supreme Court that police must 
give when arresting a suspect: particularly 
the right to remain silent and to have 

the assistance of an attorney (also called 
"Miranda rights’). 
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when the police officer “touched all of the bases required by Miranda.” More impor- 
tantly, the Court allowed statements otherwise inadmissible under Miranda to be used 
to impeach the credibility of a defendant who took the stand on his own behalf. 


Right to Counsel 


The Sixth Amendment provides that “[i]n all criminal prosecutions, the accused 
shall enjoy the right...to have the Assistance of Counsel for his defence.” As origi- 
nally understood, this guaranteed only that an accused person could have a counsel 
of her choice assist her at trial. It was not thought that this right placed any obliga- 
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The first page of Clarence 

Earl Gideon's petition to the Supreme Court arguing that his 
constitutional rights were violated when the state of Florida 
refused to provide him with an attorney at public expense. 
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tion on the government to pay for legal services for defendants 
who could not afford them. This began to change in the 1930s, 
when the Supreme Court, relying not on the Sixth Amend- 
ment but on the due process clauses of the Fifth and Fourteenth 
amendments, required state courts to provide indigent defen- 
dants the assistance of counsel in capital cases and federal courts 
to do so in all criminal cases. Then in 1963, in the landmark case 
Gideon v. Wainwright, a unanimous Supreme Court ruled that 
the Sixth Amendment required that in all felony cases the state 
must provide all indigent defendants with counsel. 

Clarence Earl Gideon had been convicted in Florida courts 
in 1961 for breaking into a pool hall and stealing beer, wine, 
and change from a vending machine. At his trial he asked for an 
appointed attorney but was turned down by the court because 
it was not a capital case. Unable to hire an attorney, Gideon de- 
fended himself. After his conviction, the court sentenced him to 
five years in state prison. Gideon used the prison’s law library 
to research and write a habeas corpus petition arguing that the 
refusal of the state to provide an attorney violated the U.S. Con- 
stitution. When the handwritten petition reached Washington, 
the Court assigned the case to prominent attorney Abe Fortas, 
who would later serve on the Supreme Court. 

The Court held that in the American adversary system of 
criminal justice, lawyers “are necessities, not luxuries.” The “noble 
ideal [of fair trials] cannot be realized if the poor man charged with 
a crime has to face his accusers without a lawyer to assist him.” 
This case dealt with felonies, serious crimes that typically can result 
in imprisonment for a year or longer. Later the Court ruled that the 
right to a publicly provided attorney also covered indigent defen- 
dants charged with misdemeanors if imprisonment could result. 

A series of other decisions extended the right beyond the trial 
itself to lineups, pretrial arraignments, preliminary hearings, and 
sentencing. But the Court has not extended the right to grand 
jury proceedings, probation and parole revocation hearings, or 
most appeals. 


Cruel and Unusual Punishment 


The Eighth Amendment forbids the infliction of “cruel and unusual punishments,” lan- 
guage derived from the English Bill of Rights of 1689. The Supreme Court first addressed 
the meaning of the prohibition in 1878, when it upheld the sentence of a murderer 
in the Utah Territory to death by shooting. What the Eighth Amendment prohibited, the 
Court held, were “punishments of torture” and those of “unnecessary cruelty,’ including 
such punishments as being emboweled alive, dissected in public, or burned alive.” 

In the twentieth century, the Court for the first time considered whether pun- 
ishments otherwise unobjectionable, such as lengthy prison terms, might be so 


disproportionate to the offense as to 
constitute cruel and unusual punish- 
ment. The key rulings are detailed in 
the sidebar. 

These cases raise important ques- 
tions. Must punishments be propor- 
tional to the seriousness of offenses? 
And if so, who decides: legislatures or 
courts? Although the modern Supreme 
Court has embraced the proportionality 
requirement, members have disagreed 
as to how strict that requirement is and 
what standards judges should use to 
determine excessive punishments. Also, 
the justices recognize that legislatures 
ought to be generally free to adopt their 
own principles of punishment, includ- 
ing some, such as deterrence and in- 
capacitation, that might mandate very 
long sentences for repeat offenders, 
even if the offenses are not the most 
serious. Several justices now on the 
court, however, insist that the Eighth 
Amendment imposes no proportional- 
ity requirement at all but simply outlaws 
punishments that involve torture or the 
needless infliction of pain. 
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Key Rulings by the U.S. Supreme Court on Whether Severe Punishments Other 
_ Than the Death Penalty Are "Cruel and Unusual" 


¢ Overturned a sentence in the Philippines, then under US. control, of 15 years at hard 
labor in prison while in chains for falsifying a public record (Weems v. United States, 
1910) 

e Invalidated a California law that made it a criminal offense to be addicted to narcotics 

Robinson v. California, 1962) 

¢ Allowed a sentence of life in prison with the possibility of parole for someone who 

committed three property offenses involving credit cards and bad checks (Rummel 

v. Estelle, 1980) 

Allowed sentences of two consecutive terms of 20 years in prison for possession with 

intent to distribute marijuana and distribution of marijuana (Hutto v. Davis, 1982) 

¢ Overturned a sentence of life in prison without the possibility of parole for writing a bad 

check for $100, the offender's seventh felony conviction (three for burglary and one each 

for obtaining money under false pretenses, grand larceny, and driving while intoxicated) 

(Solem v. Helm, 1983) 


— 


: _ © Upheld a sentence of life in prison without the possibility of parole for a first-time 

idee offender convicted of possession of 672 grams of cocaine (Harmelin v. Michigan, 1991) 
© Upheld sentences of 25 years to life under California's three-strikes law for offenders 

: : with two prior convictions for violent or serious crimes who committed relatively minor 


felonies on the third strike, such as stealing golf clubs or videotapes (Ewing v. California 


ee 

ii and Lockyer v. Andrade, 2003) 

_ ® ~Ruled that a juvenile offender may not be sentenced to life without parole for any crime 
Be iat other than murder (Graham v. Florida, 2010) 


In an important noncriminal case in 1958, Trop v. Dulles, a plurality of the 


Supreme Court held in a 5-4 decision that taking away someone’s citizenship for 
deserting during wartime was a cruel and unusual punishment in violation of the 
Eiglith Amendment. The case was important not only in the development of citizen- 
ship law (see Chapter 4), but also in promulgating a principle about how to interpret 
“cruel and unusual” in the modern world. According to Chief Justice Earl Warren, 
“the Amendment must draw its meaning from the evolving standards of decency that 
mark the progress of a maturing society.””* This principle of “evolving standards of 
decency” became particularly important in decisions on the death penalty. 

In 1972, in Furman v. Georgia, a sharply divided Court overturned the death pen- 
alty as then applied throughout the states. Although several in the majority thought that 
the death penalty in itself violated the 
MaOnemeyOlvinerstalidards Ol decency, 
others saw a constitutional problem only 
in the capricious way in which it was ad- 
ministered. In the words of Justice Potter 
Stewart, “These death sentences are cruel i 
and unusual in the same way that being = Yabeas Corpus Act of 1863 
struck by lightning is cruel and unusual. Espionage Act of 1917 
For, of all the people convicted of rapes Sedition Act of 1918 
and murders in 1967 and 1968, many just Smith Act of 1940 
as reprehensible as these, the petitioners Civil Liberties Act of 1988 
are among a capriciously selected ran- 
dom handful upon whom the sentence 
of death has in fact been imposed.”” 

In reaction to Furman, most states 
rewrote their death penalty statutes to 
provide both more specificity in defining 
the kinds of homicides that could result 
in capital punishment and also special 


Alien Act of 1798 
Alien Enemies Act of 1798 
Sedition Act of 1798 


Religious Freedom Restoration Act of 1993 


Supreme Court) 


_ USA Patriot Act of 2001 
Military Tribunals Act of 2006 
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Key Laws Affecting Civil Liberties in the United States 


Flag Protection Act of 1989 (ruled unconstitutional by the Supreme Court) 
— Child Pornography Prevention Act of 1996 (ruled unconstitutional by the 


~ Communications Decency Act of 1996 (ruled unconstitutional by the Supreme Court) 
Child Online Protection Act of 1998 (ruled unconstitutional by the federal courts) 
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procedures for juries to weigh aggravating and mitigating factors. Four years later, in 
Gregg v. Georgia, the Court upheld the imposition of the death penalty under such a 
new statute.! Eventually, 38 states adopted constitutionally sound death penalty laws, 
although New Jersey abolished capital punishment in 2007, becoming the first state to 
do so in 40 years, and New Mexico followed suit in 2009. Despite holding that the death 
penalty, in itself, is not cruel and unusual punishment, the Court has ruled that it is if 
applied to rapists who do not murder their victims (whether the victims are adults or 
children), to the mentally retarded, and to those under 18 at the time of the crime." 
To this point we have addressed civil liberties in normal, peacetime conditions. 
But as American history shows, civil liberties are most under stress during wartime 
or other national emergencies. The war on terror since the attacks of September 11, 
2001, has reminded us of the tension between civil liberties and national security. 


Bf CIVIL LIBERTIES IN WARTIME 


Major Issue 


® |n what ways has the government regulated or restricted the civil liberties 
of Americans during wartime, and how has the Supreme Court ruled on such 
restrictions? 


Former chief justice Charles Evans Hughes once wrote that the Constitution gives the 
national government “the power to wage war successfully.”'”* Later, Justice Robert Jack- 
son famously wrote that the Bill of Rights is not “a suicide pact.”'”? Accordingly, the 
Court has recognized that war may justify restrictions on personal freedoms that would 
not be permitted in peacetime. Yet, as Justice Sandra Day O’Connor wrote for the Su- 
preme Court in a landmark 2004 decision, “a state of war is not a blank check for the 
President when it comes to the rights of the Nation’s citizens.”'” If these statements are 
correct, then an essential purpose of political deliberation in American democracy is 


determining where and how to strike the balance between security and freedom. 


Alien and Sedition Acts 


Conflicts between war making and civil liberties extend back to the earliest days 
of the American republic. From 1798 to 1800, the new nation and France engaged 
in a naval conflict on the high seas that Congress authorized but did not formally 
“declare.” This “Quasi War” inflamed domestic passions. The new Federalist Party, 
which controlled the presidency and both houses of Congress, urged the vigorous 
prosecution of the war. The opposition Democratic-Republican Party, which in- 
cluded many who had warm feelings toward France, advocated a more conciliatory 
approach to the nation’s former Revolutionary War ally. 

In 1798, the Federalist Congress, with the tacit approval of President John 
Adams, passed four measures, called collectively the Alien and Sedition Acts, to 
combat what the Federalists judged to be dangerous foreign influence. One mea- 
sure, the Naturalization Act, made it harder for immigrants to become American 
citizens. Another, the Alien Act, gave the president the authority to deport aliens 
that he judged to be dangerous. A related act, the Alien Enemies Act, authorized 
the president to deport or confine aliens who were citizens of a foreign nation 
at war with the United States. Finally, and most controversially, the Sedition Act, 
which was directed against outspoken critics of the undeclared war against France, 
whether foreigners or citizens, made it a crime to conspire to 


* impede the operation of any law of the United States|;] 


* write, print, utter, or publish...any false, scandalous and malicious 
writings or writings against the government of the United States; [or] 


aid, encourage or abet any hostile designs of any foreign nation against 
the United States. 


Traditionally, the crime of sedition involved inciting resistance or insurrec- 
tion against the lawful authority. The Sedition Act of 1798 essentially codified the 
English common law crime of seditious libel, according to which it was illegal to 
criticize the government in a way that undermined public support and respect. 
Under the law it did not matter if the criticism was true. Indeed, because true 
charges would likely be more damaging, the doctrine of the law was “the greater 
the truth, the greater the libel.” 

Although prosecutions for seditious libel had been rare in the American colo- 
nies, in a famous case in 1735 authorities in New York prosecuted newspaper printer 
John Peter Zenger for criticizing the royal governor. Despite the doctrine that truth 
was no defense in such cases, Zenger argued that he should not be convicted because 
his criticisms had been accurate. The jury agreed. The Sedition Act of 1798 deviated 
from the common law by making truth a defense. 

Although the government deported no one under the Alien Act, it prosecuted 
26 and convicted 10, all Democratic-Republicans, under the Sedition Act. (Thomas 
Jefferson pardoned them all after becoming president.) Jefferson, Madison, and other 
Democratic-Republican leaders denounced the Alien and Sedition Acts as unconsti- 
tutional extensions of federal power, most famously in the Virginia Resolutions (au- 
thored by Madison) and the Kentucky Resolutions (authored by Jefferson) of 1798. 

These critics charged that the Sedition Act exceeded the enumerated powers of 
the federal government and violated the First Amendment guarantee of speech and 
press freedom. Nonetheless, they believed that the states could legitimately suppress 
seditious libel. As Jefferson wrote in the Kentucky Resolutions, “the States or the peo- 
ple...retain to themselves the right of judging how far the licentiousness of speech 
and of the press may be abridged without lessening their useful freedom.” Indeed, 
after the Democratic-Republicans came to power in 1800, they prosecuted several 
Federalist editors in state courts “for seditious libel against state governments.”!”° 

By their own terms the Alien Act expired in 1800 and the Sedition Act in 1801. 
The Naturalization Act was radically amended in 1802 (see Chapter 4). The Alien 
Enemies Act, however, remains part of federal law and was upheld by the Supreme 
Court in 1948.'°° 


Martial Law and General Andrew Jackson 


The first declaration of martial law in the United States occurred at the end of 
the War of 1812, which was the first declared war under the Constitution. Under 
martial law, normal rule by civilian authorities gives way to rule by the military. 
General Andrew Jackson, commanding American troops at New Orleans, declared 
martial law throughout the city in December 1814 and con- 
tinued it for two months after American forces defeated the 
British in the Battle of New Orleans in early January. 

When a writer in a local newspaper called for an end 
to martial law, Jackson imprisoned him. When a judge 
issued a writ of habeas corpus calling on Jackson to jus- 
tify the writer’s detention, Jackson imprisoned him as well. 
Later, after martial law had been revoked, the judge found 
Jackson in contempt of court and fined him $1,000, a con- 
siderable sum in 1815. Jackson paid the fine out of his own 
pocket but was reimbursed by Congress 30 years later as he 
lay on his deathbed. 

Despite this episode, which occurred without the au- 
thorization of President James Madison, federal authori- 
ties made little effort elsewhere to stifle criticism of the war 
effort, even though a few political leaders in the Northeast, 
where the war was unpopular, actually called for states op- 
posed to the war to secede from the Union. 
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In preparing for the Battle of 
New Orleans in December 1814, General Andrew Jackson declared 
martial law throughout the city, which he continued for two 
months after the battle. 
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Seditious libel—the crime under British 

law that made it illegal to criticize the 
government in a way that undermined public 
support and respect; the truth of the charges 
was not a defense. 


Virginia Resolutions—resolutions authored 
by James Madison and passed by the Virginia 
legislature in 1798 that criticized the Alien 
and Sedition Acts. 


Kentucky Resolutions—resolutions 
authored by Thomas Jefferson and passed 
by the Kentucky legislature in 1798 that 
criticized the Alien and Sedition Acts. 


Martial law—rule by military authorities (in 
place of civilian officials) in time of war or 
civil disorder. 
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The Civil War 


Conflicts between civil liberties and warmaking were much more extensive during 
the Civil War, from1861 to 1865. After the fall of Fort Sumter to Confederate forces 
in April 1861, President Abraham Lincoln, with Congress not in session, authorized 
the military to suspend habeas corpus around railroad lines used to bring troops 
from loyal states to Washington, DC. Lincoln was responding to rioting and the 
burning of railroad bridges in Baltimore, Maryland, north of the nation’s capital, by 
southern sympathizers. 

When the military imprisoned John Merryman, a Marylander believed to 
be involved in the burning of the bridges, Merryman’s attorney petitioned Chief 
Justice of the Supreme Court Roger B. Taney for a writ of habeas corpus. 
Taney issued the writ. When the authorities failed to produce the prisoner, Taney 
ordered him released. After the commanding general refused, the justice com- 
municated all relevant materials to President Lincoln with an opinion (Ex parte 
Merryman) asserting that under the Constitution only Congress can suspend the 
writ of habeas corpus.'”” 

Lincoln ignored Taney’s mandate, and Merryman remained in military custody. 
Just over a month later, Lincoln defended his suspension of habeas corpus in the 
message he sent to Congress when it convened in a special session on July 4, 1861. 
Quoting the Constitution, he noted that the document itself allows for the suspen- 
sion of habeas corpus “when in Cases of Rebellion or Invasion the public Safety may 
require it.” Although the Constitution is silent as to who can suspend habeas corpus, 
“the provision was plainly made for a dangerous emergency” like the one that faced 
the nation in 1861. It made no sense, Lincoin explained, to wait for Congress to con- 
vene to suspend the writ when the rebels might even manage to prevent Congress 
from assembling.'*’ (For more on Lincoln’s understanding of the president’s war 
powers, see Chapter 14.) 

As the Civil War continued, Lincoln issued more orders suspending habeas 
corpus until the military could suspend the right anywhere in the country. Then in 
March 1863, Congress passed the Habeas Corpus Act authorizing the president to 
suspend habeas corpus “whenever, in his judgment, the public safety may require 
it...throughout the United States.” The act also required, however, that the execu- 
tive branch identify those detained to federal judges and release them if not indicted 
under the criminal laws.!° 

Under suspension of habeas corpus, military authorities arrested more than 
14,000 civilians during the Civil War. Most of these arrests occurred near the front 
lines and involved civilian interference with the war effort—such as blockade 
running, resisting the draft, and selling liquor to soldiers—and had nothing to do 
with traditional civil liberties, such as freedom of speech or press.!"° 

One famous case that did was that of Clement L. Vallandigham, a prominent 
Democratic political figure and ex-congressman from Ohio who opposed Lin- 
coln’s prosecution of the war. Military authorities arrested Vallandigham in May 
1863 after he gave a speech denouncing the war and “King Lincoln.” A military 
commission, acting without instructions from Washington, tried Vallandigham 
for violating a military order banning “declaring sympathies with the enemy.” 
It convicted him and sentenced him to imprisonment until the war ended. 
Lincoln subsequently changed the sentence to banishment into the Confederacy. 
When Vallandigham tried to get the Supreme Court to overturn his conviction, 
the Court ruled in Ex parte Vallandigham that it had no authority to consider 
appeals from military courts.''' The Vallandigham episode seemed to establish 
that at least some political speech that would otherwise be protected under the 
First Amendment during peacetime could be prohibited if detrimental to the na- 
tion’s war efforts. 

More successful in challenging his military trial and sentence was Lambdin P. 
Milligan, an Indiana citizen who was arrested by military authorities in October 
1864. Several weeks later, a military commission convicted Milligan of conspiring as 


a member of the secret society, Sons of Liberty, to foment an insurrection against the 
government and forcibly to free Confederate prisoners of war held in Illinois, The 
commission sentenced Milligan to be hanged. Milligan challenged his conviction and 
sentence in the federal courts as a violation of the Habeas Corpus Act of 1863. 

Nearly a year after the Civil War ended, the Supreme Court decided Ex parte Mil- 
ligan. All nine justices agreed that under the terms of the Habeas Corpus Act, the mili- 
tary commission had no authority to try, convict, and punish Milligan. Despite this 
agreement, the justices split 54 on the rationale. In the ringing language of Justice 
David Davis, the majority held that “the Constitution of the United States is a law for 
rulers and people, equally in war and in peace, and covers with the shield of its protec- 
tion all classes of men, at all times, and under all circumstances.”!” Thus, if the regular 
civil courts are open, as they were in Indiana during the Civil War, and no invasion 
has occurred or is imminent, then military commissions could have no authority to 
try civilians. Even Congress “could grant no such power” to military commissions.!" 

Chief Justice Salmon P. Chase and three others strongly disagreed on this last 

point. They insisted that Congress under the Constitution had the authority to pass 
all laws “essential to the prosecution of war with vigor and success.” During a war, the 
federal courts might be “wholly incompetent to avert threatened danger, or to punish, 
with adequate promptitude and certainty, the guilty conspirators.”!" In this situation, 
military commissions might be necessary and thus would be lawful. As we will see, 
the Court revisited the issue of military commissions during World War II and in the 
current war on terror. 


World War | 


The government’s authority to restrict civil liberties in wartime next became a 
major issue during World War I, when Congress passed the Espionage Act of 
1917 and the Sedition Act of 1918. Two of the provisions of the Espionage Act 
affected freedom of speech. One made it a crime: to make false statements that 
interfered with the war effort or that promoted the success of the enemy; to 
promote insubordination or disloyalty among the troops; and to obstruct mili- 
tary recruitment or enlistment. The other provision denied the federal mails to 
materials of any kind that advocated “treason, insurrection, or forcible resistance 
to any law of the United States.” The Sedition Act a year later broadened these 
provisions and made it unlawful “by word or act [to] oppose the cause of the 
United States.” 

Between 1917 and 1921, when Congress repealed these laws, prosecutors 
charged more than 2,000 individuals with violations and convicted about half. Sev- 
eral of these convictions made their way to the U.S. Supreme Court, where they 
were upheld. The first was that of Charles T. Schenck, who had been convicted of 
printing and distributing leaflets urging resistance to the draft. Schenck argued that 
his conviction violated his First Amendment right to freedom of speech, but in 
Schenck v. United States (1919), the Court unanimously disagreed. 

This is the case, mentioned earlier, in which Oliver Wendell Holmes famously 
maintained that freedom of speech does not “protect a man in falsely shouting 
fire in a theatre.” The key issue, said the Court, is whether the words someone uses 
“create a clear and present danger that they will bring about the substantive evils 
that Congress has a right to prevent.” The government might legitimately suppress 
certain words in wartime that it could not in peacetime: “When a nation is at war 
many things that might be said in time of peace are such a hindrance to its effort 
that their utterance will not be endured so long as men fight and that no Court 
could regard them as protected by any constitutional right.""” 

The most famous of the prosecutions under the Espionage Act was that of 
Eugene V. Debs, who received nearly a million votes as Socialist Party candidate for 
president in 1912. Debs had been convicted and sentenced to 10 years in prison 
in 1918 for a speech to the Ohio State Socialist Party in which he praised three 
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individuals convicted of failing to register for the draft and one person who was 
convicted of obstructing the draft. Writing for a unanimous Court in Debs v. United 
States (1919), Justice Holmes maintained that a jury could reasonably find “that the 
opposition [to the war] was so expressed that its natural and intended effect would 
be to obstruct recruiting.”!!° While serving time in federal prison, Debs ran again 
for president in 1920 and received more than 900,000 votes. The following year 
President Warren G. Harding pardoned him. 

In the same year as Debs, the Court in Abrams v. United States upheld the convic- 
tion under the Espionage Act of a Russian immigrant and anarchist for distributing 
leaflets in New York City condemning President Woodrow Wilson for intervening 
militarily in the Russian civil war. The pamphlets called for a general strike to op- 
pose Wilson’s policies. In refusing to overturn the conviction, the majority held that 
the purpose of the pamphlets “was to excite . . . disaffection, sedition, riots, and... 
revolution, in this country.”!"” In opposition, Justice Holmes wrote an influential 
and now famous dissent. “[T]he best test of truth,” he wrote, “is the power of the 
thought to get itself accepted in the competition of the market.” Even “opinions that 
we loathe” need to be protected “unless they so imminently threaten immediate in- 
terference with the lawful and pressing purposes of the law that an immediate check 
is required to save the country.”' 

Warmaking in both the Civil War and World War I impinged on Americans’ free- 
doms, yet important differences stand out. In World War I, unlike during the Civil 
War, habeas corpus was not suspended, laws passed by Congress were more important 
than independent presidential actions, and the federal courts were more active in liti- 
gating complaints of governmental interference with civil liberties." 


World War Il 


The most controversial deprivation of civil liberties to occur in the United States 
during wartime was the relocation and internment of ethnic Japanese on the West 
Coast during World War II. In the months after the December 7, 1941, attack on 
Pearl Harbor, local and state officials on the West Coast feared that the Japanese 
would strike, and possibly invade, the mainland (especially after a Japanese sub- 
marine shelled oil installations near Santa Barbara, California, in February, 1942). 
They called on the federal government to relocate those of Japanese ancestry inland. 

After initially resisting these calls, officials in Franklin Roosevelt’s adminis- 
tration persuaded the president to endorse the plan. On February 19, Roosevelt 
issued Executive Order 9066 authorizing the relocation by allowing the command- 
ing general for the region to designate areas “from which any or all persons may be 
excluded.” Congress added its support a few weeks later when it made it a crimi- 
nal offense to violate regulations implementing the plan. Eventually, more than 
110,000 ethnic Japanese were sent to 10 relocation centers. About 40,000 of these 
were aliens—that is, citizens of Japan who had immigrated to the United States— 
and 70,000, mainly their children, were American citizens by virtue of their birth 
in the United States. (Under Japanese law, those in this second group were also 
considered citizens of Japan, even though born in the United States.) 

The Supreme Court reviewed the legality of the relocation program in three im- 
portant decisions, all involving American citizens of Japanese ancestry. In the first, 
Hirabayashi v. United States, decided in June 1943, the Court ruled unanimously 
that the president and Congress acting together had constitutional authority dur- 
ing wartime to authorize the military to impose a curfew on ethnic Japanese on the 
West Coast. (It did not rule on the relocation itself until the next year.) Writing for 
the Court, Chief Justice Harlan Stone maintained that the Constitution vested in the 
Congress and president the responsibility to wage war successfully, and it was not 
appropriate “for any court to sit in review of the wisdom of their action or substitute 
its judgment for theirs.” The military orders at issue were intended to safeguard the 
West Coast “at a time of threatened air raids and invasion by the Japanese forces, 
from the danger of sabotage and espionage.”!”° 


‘The second and best known of the three cases was Korematsu v. United States, 
decided in December 1944. Here the Court, by a 6-3 vote, upheld the conviction of 
Fred Korematsu for refusing to leave the designated military area in California in 
which he lived. Although the majority maintained that it was upholding only the 
exclusion order and not any subsequent relocation to internment camps, the dis- 
senters insisted that this amounted to the same thing. 

In his opinion for the Court, Justice Hugo Black held that only “[p]|ressing pub- 
lic necessity” could justify a policy that “curtail[ed] the civil rights of a single racial 
group.” Civil and military authorities had determined that the risk of espionage and 
sabotage by some of Japanese descent presented “the gravest imminent danger to 
public safety.” It was not the business of the Court when the nation was at war 
to second guess the judgment of those responsible for waging war successfully. ”! 

The final case, decided the same day as Korematsu, was Ex parte Endo. Here 
the Court unanimously ruled that the government had no authority to continue to 
detain Mitsuye Endo, a young Japanese American woman, who the Department of 
Justice conceded was a loyal citizen. The Court insisted that if the whole purpose 
of the internment program was to protect the nation from espionage and sabotage, 
then there could be no justification for holding a loyal American citizen.'”” 

Soon after these decisions were handed down, the government ended the 
internment program, but the controversy continued over its wisdom and legality. 
More than four decades later, Congress passed and President Reagan signed the 
Civil Liberties Act of 1988, which recognized the “grave injustice” of the intern- 
ment program, offered a formal apology to those who had suffered under it, and 
granted surviving internees a payment of $20,000 each. 

A much less controversial exercise of warmaking power in World War II was 
the trial of eight German saboteurs by a military commission in 1942. The eight 
Germans, all of whom had lived for some time in the United States and later re- 
turned to Germany, trained to conduct sabotage against American industry. They 
arrived in two separate submarines on Long Island, New York, and Ponte Vedra 
Beach, Florida. After discarding their uniforms, they made their way to American 
cities. The FBI apprehended all eight after one of them informed on the others. 

President Roosevelt appointed a military commission to try the eight “for of- 
fenses against the law of war and the Articles of War.” All were convicted and six were 
executed, including one who had become an American citizen as a child when his 
parents were naturalized in the United States. 
The defendants challenged the authority of 
the military commission to try them by filing 
habeas corpus petitions in the federal courts. 

In Ex parte Quirin (1942), the Supreme 
Court unanimously upheld the authority 
of the military commission.'”? According 
to the Court, the Articles of War passed 
by Congress, together with the president's 
constitutional authority as commander in 
chief, provided ample grounds for trying 
by military commission “unlawful combat- 
ants,” such as spies and saboteurs. Although 
the broad language of the Milligan deci- 
sion of 1866 had suggested that American 
civilians could never be tried by military 
commissions if the civil courts were func- 
tioning, Quirin established a significant ex- 
ception. Unlike Lambdin Milligan, the Nazi 
saboteurs, including the American citizen, 
were combatants for an enemy nation and 
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merican citizens, especially the children) arrive 


their actions were unlawful under the rules at Camp Harmony Assembly Center, Puyallup, Washington State, in 1942. 


of war. 
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The Vietnam War and Freedom of the Press 


Perhaps the most important freedom of the press controversy to arise during 
wartime occurred in 1971, during the final years of the Vietnam War. The ex- 
ecutive branch sought to prohibit the New York Times and the Washington Post 
from publishing excerpts from classified Department of Defense materials on the 
history of the war. Daniel Ellsberg, a former Pentagon analyst, had provided 
the materials to the two newspapers. After the papers began publishing excerpts 
in mid-June, the administration got preliminary injunctions to prevent further 
releases until the Supreme Court could hear the issue. Within two weeks the 
Court ruled 6-3 in New York Times v. United States (often called the “Pentagon 
Papers” case) that the government had not met its “heavy burden” to justify a 
prior restraint on the publication of the information.'* 

The members of the majority, however, presented very different rationales. 
Two argued that the government may never prevent the publication of news. 
Another held that an exception can be made for militarily sensitive information, 
such as troop movements in war. Two others recognized the need for confidential- 
ity in international relations and national defense but could not conclude that the 
disclosures in this case would cause irreparable harm. Although these two justices 
would not prevent the newspapers from publishing the classified documents, they 
suggested that they might be subject to criminal sanctions after the fact if they vio- 
lated federal law. Finally, one member of the majority argued that the real power 
to restrict publications that might impair the national security lay with Congress, 
not the president, and that no law was directly applicable in this case. The three 
dissenters complained of the decision’s haste and articulated a very narrow view of 
the Court’s right to review executive branch decisions in foreign affairs. They would 
have continued the restriction on publication until there were more extensive judi- 
cial proceedings.’ 

Although the newspapers won the day and continued publishing the ma- 
terials, all but two members of the Court embraced the view that certain cir- 
cumstances might justify prior restraint on the press in wartime. Moreover, five 
justices (the three dissenters and two from the majority) indicated that the Court 
should generally defer to the judgments of the executive branch about materials 
affecting national security. Because the Pentagon Papers were several years old, 
the majority of the Court did not believe that their publication harmed national 
security. 


War on Terrorism 


The war on terrorism, launched in the months and years after the attacks of 
September 11, 2001, has renewed the debate over warmaking and civil liberties. 
Civil libertarians have challenged many aspects of government policy, including 
the following: 


* The USA Patriot Act, passed in 2001 and amended in 2006, which enhanced 
the government's ability to electronically monitor suspected terrorists, to access 
their medical and business records, to detain and deport them, and to share 
sensitive information among intelligence and law enforcement agencies 

* Wiretapping electronic communications between suspected terrorists overseas 
and citizens and permanent residents in the United States 

* Detaining for the duration of the conflict American citizens captured in the 
war on terrorism and denying them access to the courts 

* Detaining for the duration of the conflict foreigners suspected of terrorism as 
“unlawful enemy combatants” (mainly at the U.S. naval base at Guantanamo 
Bay, Cuba) and trying some of them before military tribunals 

* Using coercive techniques to interrogate suspected foreign terrorists 


These controversies have spawned numerous court cases, three of which resulted in 
landmark Supreme Court decisions. 

The first involved an American citizen, Yaser Esam Hamdi, who had been born 
in the United States to citizens of Saudi Arabia. His parents moved him as a child to 
Saudi Arabia, and by 2001 he lived in Afghanistan. Hamdi was captured, according 
to authorities, fighting against Afghan forces allied with the United States during 
the war in Afghanistan in the fall of 2001. The government took the position that 
though an American citizen, Hamdi had no right to counsel or to contest the basis 
of his detention in American courts. 

In Hamdi v. Rumsfeld (2004), the Supreme Court disagreed. It held that 
even in wartime Americans have due process rights. Hamdi must have immedi- 
ate access to counsel and must gain the opportunity “to challenge meaningfully 
the Government’s case and to be heard by an impartial adjudicator.””® Despite 
its defeat on the broad principle, the administration scored two victories. First, 
the Court said that in the hearing to determine the legitimacy of his detention, 
Hamdi need not receive all the rights normally accorded those subject to civil 
or criminal process. For example, hearsay evidence could be allowed and a pre- 
sumption in favor of the government’s evidence might exist, as long as Hamdi 
could rebut the evidence. 

Second, the Court held that Congress had effectively authorized long-term de- 
tention of enemy combatants in the joint resolution of September 18, 2001, which 
authorized the president to use “all necessary and appropriate force” against those 
responsible for the attacks of September 11, 2001. The Court’s job, according to 
Justice Sandra Day O’Connor, was to strike “the proper constitutional balance” 
between the due process rights of American citizens and the government’s need to 
effectively combat terrorism, including preventing captured enemy from returning 
“to battle against the United States.”!”’ 

In the second case, Hamdan v. Rumsfeld, the Court ruled 5—3 in 2006 that Presi- 
dent George W. Bush did not have authority to set up a military tribunal to try Salim 
Ahmed Hamdan, the former driver and bodyguard for Osama bin Laden who was 
captured in Afghanistan. Despite the precedent of Ex parte Quirin, which allowed 
a military tribunal to try Nazi saboteurs, the Court found that the Uniform Code 
of Military Justice implicitly incorporated into American law the protections of the 
Geneva Conventions of 1949. One of these protections, the Court said, required 
someone like Hamdan to be tried and sentenced only by “a regularly constituted 
court affording all the judicial guarantees which are recognized as indispensable 
by civilized peoples.” Military tribunals did not meet this standard. The majority 
also held that the offense with which Hamdan was charged—conspiracy to com- 
mit war crimes—was not itself a violation of the law of war and could not be tried 
before a military tribunal.'** 

The three dissenters challenged the majority on all these points. More generally, 
Justice Clarence Thomas criticized the majority for “flout[ing] our well-established 
duty to respect the Executive’s judgment in matters of military operations and 
foreign affairs.” The Court, Thomas wrote, seemed to think that it was better 
qualified than the commander in chief to determine what was militarily neces- 
sary. Although the administration lost the case, a majority of the Court seemed to 
acknowledge that Congress had full authority to authorize military tribunals 
to try Hamdan and others like him. Congress did so four months later when it 
passed the Military Commissions Act of 2006. 

The third case, Boumediene v. Bush, involved the habeas corpus rights of foreign 
detainees held at the U.S. naval base at Guantanamo Bay, Cuba. The administration 
maintained that the detainees, who were combatants captured abroad in an autho- 
rized war and were being held outside the United States, had no constitutional right 
to the writ of habeas corpus. In June 2008, a five-member majority of the Court dis- 
agreed, thereby granting the more than 200 prisoners at Guantanamo the right to 
challenge their detention in federal court.” 
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Despite these setbacks, some legal 
experts noted that the Bush administra- 
tion was largely successful in employing 
the legal and investigative tools it believed 
necessary to fight the war against those re- 
sponsible for the attacks of September 11, 
2001. Nonetheless, in his first days in office, 
President Obama took steps to revise or 
undo some of the Bush policies. Through 
executive orders and other actions, the 
president 


* suspended the military trials of sus- 
pected terrorists at the U.S. naval base 
at Guantanamo for four months until 
the administration could decide how 
to proceed; 


* prohibited any federal employee from 
using interrogation techniques with 
captured prisoners that are not autho- 
rized in the Army field manual (thus 
prohibiting waterboarding, stress posi- 
tions, sleep deprivation, and other co- 
ercive techniques); 
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terror suspect Binyam Mohamed and his unidentified military defense counsel in a * ordered the CIA to close any secret de- 


military courtroom in Guantanamo Bay, Cuba. Two years later, the military dropped 
its charges against Mohamed and four others because of questions about whether 


prosecutors withheld evidence helpful to the defense. 


Key Supreme Court Decisions on Civil Liberties 


Application of the Bill of Rights to the states 
Barron v. Baltimore (1833) 
Palko v. Connecticut (1937) 
Religious freedom 
Disestablishment 
Everson v. Board of Education (1947) 
Engel v. Vitale (1962) 
Abington Schoo! District v. Schempp (1963) 
Lemon v. Kurtzman (1971) 
Lee v. Weisman (1992) 
Santa Fe Independent School District v. Doe (2000) 
Free exercise 
Reynolds v. U.S. (1879) 
Employment Division v. Smith (1990) 
Freedom of speech and press in peacetime 
Protected and unprotected speech 
Schenck v. United States (1919) 
Chaplinsky v. New Hampshire (1942) 
Regulation of political speech 
Gitlow v. New York (1925) 
Near v. Minnesota (1931) 
Dennis v. United States (1951) 
Yates v. United States (1957) 
Brandenburg v. Ohio (1969) 
Symbolic speech and expressive conduct 
Tinker v. Des Moines (1969) 
Texas v. Johnson (1989) 
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tention facilities where foreign captives 
were being held; 


* ordered a review of practices transfer- 
ring captives to other nations to ensure 
that they would not be tortured or de- 
nied humane treatment; 


* ordered a prompt review of the factual and legal basis 
for holding foreign detainees at the U.S. naval base at 
Guantanamo so that they could be returned to their 
home country, transferred to a third country, or trans- 
ferred to a detention facility in the United States; and 


* ordered that the detention facility at Guantanamo be 
closed within a year. 


These actions did not, however, reverse the full 
range of legal tools developed during the Bush ad- 
ministration to fight the war on terrorism. The Patriot 
Act remained on the books. Military tribunals, though 
suspended for a time, were reauthorized by the Obama 
administration under revised rules of procedure. The 
president accepted the Bush administration position 
that some of those captured in the war against Al Qaeda 
and its affiliated organizations might not be prosecuted 
either in federal courts or before military commissions, 
but instead would undergo “prolonged detention.” 
And despite the president’s commitment to close the 
detention facility at Guantanamo, it remained open 
through the first two years of his presidency. Finally, 
the administration disappointed some civil libertar- 
ians, when it continued the Bush administration prac- 
tice of sometimes invoking the “state secrets” privilege 
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to argue that federal courts should not hear some challenges to federal authority 
if a trial might expose intelligence secrets or methods.'*° 


CIVIL LIBERTIES AND DELIBERATIVE DEMocRACY | Ei 


The history of civil liberties in the United 
States demonstrates the important lesson 
that the rights of citizens are not absolute. 
One person’s rights might infringe on the 
rights of others, or they might interfere 
with legitimate and important responsibil- 
ities of government. This is perhaps most 


obvious when the nation is at war. As we — 


have seen, in the Civil War, World War I, 
World War II, and the war on terrorism, 
presidents and Congress have judged that 
national security justified some restriction 
of the rights that Americans normally en- 
joy. Yet in peacetime also, the courts have 
recognized public goods—such as personal 
safety, public order, protection against libel 
and slander, and the security of children— 
that require some moderation or restric- 
tion of personal liberties. 

Nonetheless, over the past century the 
courts have expanded personal liberties and 
contracted governmental power across a wide 
range of issues, including government recog- 
nition of God or religion, the free exercise 
of religion, the regulation of political speech 
(including symbolic speech), limits on por- 
nography and censorship, and the rights of 
criminal defendants. Where once the deliber- 
ations of legislators and executives, state and 
federal, were decisive in determining where to 
strike the balance between liberty and power, 
now it is mainly judges who decide, deliberat- 
ing on the facts at issue, case by case. 

Executives, legislators, and judges do not 
necessarily reason the same way about how to 
balance liberty and power. Each brings a par- 
ticular perspective to the process. Presidents 
are likely to think first about national secu- 
rity, and the members of Congress will often 
reflect broad public desires on these matters. 
Although federal courts by their nature are 
likely to be attuned to individual rights, they 
lack the national security perspective and 
expertise of the executive branch and the re- 
sponsiveness to majority opinion that often 
motivates Congress. Thus, no one branch 
seems perfectly suited to strike the balance 
between liberty and power. In Chapter 16, 
we will explore more fully the role of the ju- 
diciary in American deliberative democracy. 
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Key Supreme Court Decisions on Civil Liberties (Continued) 


Virginia v. Black (2003) 
United States v. O'Brien (1968) 
Libel law 
New York Times v. Sullivan (1964) 
Morality and sexual behavior 
Abortion and the right to privacy 
Griswold v. Connecticut (1965) 
Roe v. Wade (1973) 
Webster v. Reproductive Health Services (1989) 
Planned Parenthood v. Casey (1992) 
Homosexuality 
Bowers v. Hardwick (1986) 
Romer v. Evans (1996) 
Lawrence v. Texas (2003) 
Pornography, obscenity, and censorship 
Roth v. United States (1957) 
Miller v. California (1973) 
New York v. Ferber (1982) 
Rights of criminal defendants 
Search and seizure 
Mapp v. Ohio (1961) 
Pennsylvania v. Mimms (1977) 
Self-incrimination and Miranda warnings 
Miranda v. Arizona (1966) 
Right to counsel 
Gideon v. Wainwright (1963) 
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Cruel and unusual punishment (see also sidebar with detailed list of Supreme Court 


decisions) 
Trop v. Dulles (1958) (on citizenship and expatriation) 
Furman v. Georgia (1972) 
Gregg v. Georgia (1976) 
Civil liberties in wartime 
Civil War 
Ex parte Merryman (1861) 
Ex parte Vallandigham (1864) 
Ex parte Milligan (1866) 
World War | 
Schenck v. United States (1919) 
Debs v. United States (1919) 
Abrams v. United States (1919) 
World War II 
Ex parte Quirin (1942) 
Hirabayashi v. United States (1943) 
Korematsu v. United States (1944) 
Ex parte Endo (1944) 
Vietnam War 
New York Times v. United States (1971) ("Pentagon Papers" case) 
War on terrorism 
Hamdi v. Rumsfeld (2004) 
Hamdan v. Rumsfeld (2006) 
Boumediene v. Bush (2008) 
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HY DELIBERATION, CITIZENSHIP, AND YOU 


Sanne : In June 2002, President George W. Bush told the graduating cadets at West Point 
Civil Liberties that “(t]he gravest danger to freedom lies at the perilous crossroads of radicalism 


j and technology. When the spread of chemical and biological and nuclear weap- 
duri ng Extreme ons, along with ballistic missile technology—when that occurs, even weak states 
Emergencies and small groups could attain a catastrophic power to strike great nations.” As 

destructive as the attacks of September 11, 2001 were, they pale in comparison to 
what a terrorist organization might do if it came into possession of a weapon of 
mass destruction, especially a nuclear bomb. 

Imagine that the United States government received intelligence it considered 
highly reliable but not infallible that members of al Qaeda had stolen a small nuclear 
bomb from the stockpile of 8,400 nuclear weapons possessed by Russia and were in 
the process of transporting it by boat to the United States. Although the theft was 
not made public for fear of a panic, Russian authorities confirmed it to American 
officials. The stolen bomb was about the size of a large suitcase with a yield of 5 ki- 
lotons (5,000 tons of TNT—about a third of the yield of the bomb dropped on Hi- 
roshima in August 1945). According to intelligence from various sources, terrorists 
would plant the bomb in a large American city and then offer the government an 
ultimatum: withdraw all American forces from the Middle East and end all military 
aid to Israel and to all other governments in the Middle East, or the bomb would be 
detonated. Experts in the U.S. government informed the president that if the bomb 
were detonated in a densely populated American city, it would likely cause 50,000 to 
100,000 deaths immediately. Radiation sickness and the panic and confusion caused 
by people fleeing the scene of the explosion would likely result in 100,000 more 
deaths. 

If you were the president and came into possession of this information, how 
would you react? Would you make the information public? Would you go to 
Congress for legislation to deal with the crisis or proceed on your own authority? 
In either case, would any of your actions restrict the freedoms of Americans? If 
so, how? How would you justify such restrictions? 

Now imagine that the worst happens. The ultimatum is made and re- 
jected, and the bomb detonated. What actions would you take domestically 
in the aftermath of the explosion? How would you involve Congress, if at all? 
What normal freedoms of Americans would your actions limit, if any? In all of 
this, what role should the federal courts play in reviewing or restricting your 
actions? 


SUMMARY 


Although it is common to use the terms rights, liberties, and freedoms interchange- 
ably, modern scholars differentiate between civil liberties and civil rights. Civil lib- 
erties refer to personal freedoms that government may threaten, such as freedom 
of religious belief, of speech, and of the press. Civil liberties debates focus on when 
government may curb the freedom of individuals to do as they wish. 

The constitutional rights of Americans are detailed in the Constitution of 1787, 
in the Bill of Rights added in 1791, and in subsequent amendments. Until the early 
twentieth century, the Bill of Rights had little direct impact in American govern- 
ment and politics. Rarely in the nineteenth century did the Supreme Court overturn 
government action based on the rights detailed in the Bill of Rights. One reason is 
that, as the Court held in Barron v. Baltimore in 1833, the protections in the Bill 


of Rights did not originally apply against state or local governments. But in 1897, 
the Court ruled for the first time that a provision of the Bill of Rights applied to the 
states through the due process clause of the Fourteenth Amendment, passed after 
the Civil War. By the mid— to late twentieth century, nearly the entire Bill of Rights 
had been applied to the states. 

The Supreme Court has embraced Thomas Jefferson’s metaphor of a “wall 
of separation between church and state” as indicative of the original meaning of 
the First Amendment prohibition on “an establishment of religion.” The Court 
has ruled that government may neither advance nor inhibit religion. Accordingly, 
it has banned officially sponsored prayers in public schools, including prayers con- 
ducted at graduation ceremonies and athletic events; but it has not prohibited gov- 
ernmental recognition of God, such as in the national motto (“In God we trust”) 
and in the Pledge of Allegiance (“one nation, under God”). As for the free exercise 
of religion, the Court has recently returned to its original rule that Congress may 
not suppress religious belief but may outlaw religiously motivated actions through 
generally applicable laws that regulate personal behavior. In the Religious Freedom 
Restoration Act of 1993, Congress reacted by providing greater protection to reli- 
giously motivated actions. 

Although the First Amendment says that “Congress shall make no law... 
abridging the freedom of speech,” the Court has never held that this prohibits all 
restrictions on speech. Exceptions include the lewd and obscene, the profane, the 
libelous, and insulting or “fighting” words. The First Amendment most emphati- 
cally protects the expression of ideas, especially political ideas, and over the years 
the Supreme Court has increasingly narrowed the grounds on which government 
may restrict political speech. Now, nearly all political speech short of direct incite- 
ment to lawless action is protected. The Court has extended First Amendment pro- 
tections to such “expressive conduct” or “symbolic speech” as flag burning and, in 
certain circumstances, cross burning. 

In the area of morality and sexual behavior, the Court has dramatically nar- 
rowed the range of actions government may take by prohibiting laws against abor- 
tion and homosexual conduct, by limiting the kinds of restrictions that government 
may place on sexually explicit materials, and by thwarting congressional efforts to 
deny minors access to indecent materials on the Internet. The Court has, however, 
upheld laws prohibiting the distribution of child pornography. 

Many provisions in the original Constitution and Bill of Rights address the 
rights of those suspected, accused, or convicted of crimes. In the twentieth century 
the Supreme Court applied nearly all of these rights to the states and especially dur- 
ing the era of the Warren Court (1953-1969) interpreted them broadly. The Court 
has been particularly active in the areas of search and seizure, self-incrimination, 
right to counsel, and cruel and unusual punishments. 

Although the Supreme Court has recently held that “a state of war is nota blank 
check for the President when it comes to the rights of the Nation’s citizens,” the 
president and Congress have restricted civil liberties in wartime in various ways, in- 
cluding suspending habeas corpus, instituting military tribunals, restricting speech, 
interning American citizens and aliens, and monitoring communications between 
Americans and the enemy. Until recent decades the Court upheld most of these 
restrictions. But in both the Vietnam War and the war on terrorism, it overturned 
governmental efforts to restrict liberties. 

The history of civil liberties in the United States demonstrates the important 
lesson that the rights of citizens are not absolute. One person’s rights might infringe 
on the rights of others, or they might interfere with legitimate and important 
responsibilities of government. Liberal democracies cannot avoid weighing the 
tough decisions involved in balancing personal rights against the common good. 
Earlier in American history, it was primarily elected officials who made these judg- 
ments. Over the past half century, however, federal courts have increasingly made 


the important decisions. 


CHAPTER 6 


Civil Liberties 


201 


202 CHAPTER 6 Civil Liberties 


KEY TERMS 
Civil liberties p. 162 

Civil rights p. 163 
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Fighting words p. 175 

Free exercise clause p. 170 
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Martial law p. 191 


Rights p. 169 
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OUTLINE 


Introduction 


Equality for Black Americans es ee ee ee ee 9 eS 


Ending Slavery 
Reconstruction and Jim Crow 
The Struggle for Civil Rights in the Twentieth Century 


Key Civil Rights Controversies Civil Rig hts 


School Desegregation and Busing 
Voting Rights 

Affirmative Action 
Photo Essay: Jennifer Gratz and Affirmative Action in Michigan 
International Perspectives: Apartheid in South Africa | 


Equality for Women 


The Beginning of the Women's Rights Movement | 
The Modern Women's Movement | 
The Courts and Women's Rights 

Women, the Military, and the Law 


Other Minorities 


Older Americans | 
People with Disabilities | 


Gays and Lesbians Part of the crowd gathered around the 


Lincoln Memorial in Washington, DC, to 


Civil Righ i i 

g Me Ath wilt ke Democracy | hear from Reverend Martin Luther King Jr., 
Deliberation, Citizenship, and You: Title IX and University Athletics | during the March on Washington for Jobs 
Summary | and Freedom, August 28, 1963. 


OBJECTIVES 


After reading this chapter, you should be able to: 


........ 


Describe the history of the civil rights struggle in the United States. 
Describe the key provisions of the landmark Civil Rights Act of 1964 and 
the Voting Rights Act of 1965. 

Explain the key issues in the contemporary debates over school 
desegregation, voting rights, and affirmative action. 

Describe the history of the struggle by women in the United States to 
achieve legal and political equality with men. 

Explain the different legal standards used by the Supreme Court in 
reviewing race discrimination and gender discrimination cases. 
Summarize federal efforts to eliminate discrimination against older 
Americans and those with disabilities. 


Describe the controversy over same-sex marriage in the United States and 
the role played by state courts, the U.S. Congress, state legislatures, and 


voter-approved initiatives. 
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@ ( intRopuction 


Seas 
Segregation—a term referring to the 
separation of the races in housing, the use 
of public accommodations, employment, or 
education. See De facto segregation and 
De jure segregation. 


Civil rights—in the modern understanding 
(and as distinguished from civil liberties), a 
term that refers to the freedom to live one's 
life and engage in the political process free 
from discrimination, especially because of 
race, ethnicity, or gender. 


Discrimination—treating individuals 
differently and unfairly because of 
characteristics over which they have no 
control, such as race, ethnicity, or gender. 


The United States was founded on the principles that all human beings equally pos- 
sess the rights to life, liberty, and the pursuit of happiness and that the purpose of 
government is to secure these rights. The nation’s great moral leaders have urged 
Americans to recognize their obligation to secure the rights of all. Yet, as everyone 
knows, politics involves more than justice and the common good, for no one denies 
the power of self-interest and power politics. The clash between the pursuit of self- 
interest and deliberation about the common good is painfully obvious in the efforts 
of Americans to achieve their civil rights. 

The self-interest of slave owners, slave traders, and others may explain why 
slavery persisted in the American colonies and nation from 1619 to 1865, but can 
it explain why it ended? Self-interest, or at least perceived self-interest, may explain 
why white majorities in the South after the Civil War denied blacks political power 
and constructed a segregated society, but can it explain why federal courts and na- 
tional majorities dismantled legal segregation a century later? Self-interest may ex- 
plain why male state legislatures in the new nation denied women the right to vote 
and denied married women the right to own property in their own name, but can 
it explain why they extended property rights to married women in the nineteenth 
century and why they joined men in Congress in the early twentieth century to give 
all women the right to vote? 

Those who led the struggle for civil rights understood that connecting their 
cause to the nation’s founding principles strengthened the moral case for change. 
Their efforts are testimony to the belief that despite the power of self-interest in 
politics, the American people and their elected officials also respond to moral ap- 
peals and in so doing reason together about the common good. 

When William Lloyd Garrison and others founded the American Anti-Slavery 
Society in 1833, they quoted the Declaration of Independence and insisted that 
“the principles of natural justice, of our republican form of government, and of 
the Christian religion” all called for an end to slavery. They devoted their efforts to 
molding public opinion by appealing “to the consciences, hearts, and interests of 
the people.’ 

When 250 women and 40 men met at Seneca Falls, New York, in 1848 to inau- 
gurate a movement for achieving the “social, civil and religious rights of women,” 
they connected their cause to the principles of the Declaration of Independence, 
affirming in their “Declaration of Sentiments” that “[w]e hold these truths to be 
self-evident: that all men and women are created equal.” 

When political leaders established the new Republican Party in the 1850s to 
oppose the extension of slavery into the territories, they devoted their organization to re- 
covering the principles of freedom in the Declaration of Independence (see Chapter 1). 
Abraham Lincoln, an early Republican, grounded his opposition to slavery on “my 
ancient faith [that] teaches me that ‘all men are created equal; and that there can be no 
moral right in connection with one man’s making a slave of another?? 

As we saw in Chapter 1, Martin Luther King Jr. connected the cause of black 
Americans in the 1950s and 1960s with “the magnificent words of the Constitution 
and the Declaration of Independence,” which “promise[d] that all men, yes, black 
men as well as white men, would be guaranteed the ‘unalienable Rights of Life, 
Liberty, and the pursuit of Happiness.” 

And when President Lyndon Johnson urged Congress to pass the Voting Rights 
Act of 1965, he cited the words of the Declaration of Independence—“All men are 
created equal” and “government by consent of the governed”—as evidence of the 
“promise to every citizen that he shall share in the dignity of man” and “be treated 
as a man equal in opportunity to all others.”® 

As we discussed in the previous chapter, the term civil rights in its modern 
sense refers to the freedom to live one’s life and engage in the political process free 
from discrimination. In this chapter, we begin with the civil rights struggle by 
black Americans, including the ending of slavery in the nineteenth century and the 


achievement of legal equality in the twentieth. We then analyze three key contem- 
porary issues and controversies: school desegregation and busing, voting rights, and 
affirmative action. In the next section, we focus on the effort by women to achieve 
legal and political equality with men, with particular emphasis on voting rights and 
current legal controversies. Finally, we examine civil rights issues regarding older 
Americans, individuals with disabilities, and gays and lesbians. Although it is easy 
to focus on how long it took for African Americans, women, and others to achieve 
their rights, we should also consider why it happened at all. As we will see, congres- 
sional laws, presidential acts, constitutional amendments, and court decisions have 
all played a role in securing Americans’ civil rights. 


EQUALITY FOR BLACK AMERICANS ©3~—™Y'_—«d 


Mauor Issue 


® How did the movement for black freedom and equality lead to the end of 
slavery, the dismantling of government enforced segregation, and the passage 
of national laws to guarantee civil rights to black Americans? 


The civil rights struggle for black Americans occurred in three distinct stages: the 
contest over limiting and ending slavery, the conflict after the Civil War between 
national efforts to guarantee blacks their citizenship rights and state policies to 
maintain a segregated society, and the twentieth-century movement to dismantle 
segregation and guarantee all Americans their civil rights. 


Ending Slavery 


In Chapter 2, we reviewed the introduction of slavery into the American colonies, the 
controversies over the foreign slave trade, and the compromises with slavery in 
the Constitution. Although early Americans knew that slavery violated the principles 
of the revolution, many were willing to compromise with it because they believed 
that it was a temporary institution that would die out in the new nation. Several 
trends seemed to point in that direction. 


Early Policy toward Slavery 

By 1787, every state except Georgia had abolished the importation of slaves from 
overseas. Although South Carolina reauthorized the slave trade in 1803, four years 
later Congress passed a law prohibiting the importation of slaves effective January 1, 
1808—the earliest moment allowed by the Constitution. Also in 1787, the Confed- 
eration Congress passed the Northwest Ordinance prohibiting slavery in the only 
territories then fully under federal control: what are now the states of Ohio, Indiana, 
Illinois, Michigan, and Wisconsin. Two years later, the First Congress under the new 
Constitution reaffirmed the Northwest Ordinance. 

Although slavery was legal in every state in 1776, by 1804 all the northern 
states—New Hampshire, Vermont (which entered the Union in 1791), Massachu- 
setts, Rhode Island, Connecticut, New York, New Jersey, and Pennsylvania—had 
abolished slavery outright or passed laws providing for gradual emancipation. Even 
many southerners during this period expected to see slavery die out. As George 
Washington wrote in a letter to the Marquis de Lafayette, “The prevailing opinion 
in Virginia is against the spread of slavery in our new Territories, and I trust we shall 
have a confederation of free States.”® (For a discussion of how religious attitudes 
motivated antislavery efforts during this period, see Chapter 5.) 

Contributing to this sense that slavery would gradually disappear was the de- 
clining price of slaves in the 1780s caused by the downturn in the tobacco market, 
the principal crop in much of the South. Eli Whitney’s invention of the cotton gin 
in 1793, however, made the production of cotton much more profitable and slavery 
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The United States at the Time of the Missouri Compromise of 1820 
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The Missouri Compromise, 1820-1821 
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_ FIGURE 7-1 The large territory northwest of the state of Missouri was part of the Louisiana 
Purchase of 1803. According to the Missouri Compromise, slavery would be “forever prohibited” 


in this territory. 


Source: www.teachingamericanhistory.org/neh/interactives/sectionalism/lesson1/. 


along with it. Slavery expanded westward into the new states of Kentucky (1792), 
Tennessee (1796), Louisiana (1812), Mississippi (1817), and Alabama (1819). 
According to the 1820 census, 1.5 million slaves and about 230,000 free blacks lived 
in the United States. Slaves constituted 16% of the U.S. population. 


The Missouri Compromise 

The Louisiana Purchase of 1803 vastly increased the size of the United States. In 
1820, the nation faced a crisis over whether to allow slavery in the states that would 
be carved out of the new lands. Because slavery had already existed in the southern 
part of the new territory when it was under Spanish and French control, Louisiana 
was allowed to enter the Union as a slave 
state in 1812. 

In 1819, the citizens of the territory of 
Missouri applied for statehood as a slave 
state, while the citizens of Maine, formerly 
part of Massachusetts, applied to enter the 
Union as a free state. This would have pre- 
served the balance of free and slave states 
in the nation and in the Senate. Although 
a majority of the House of Representatives 
voted to prohibit the introduction of ad- 
ditional slaves into Missouri and to require 
that slaves already there become free at age 
25, the Senate rejected the measure. Con- 
gress then passed several laws that became 
known collectively as the Missouri Com- 
promise of 1820. This compromise allowed 
Maine to enter the Union as a free state and 
Missouri as a slave state, but it also stipu- 
lated that slavery would be “forever pro- 
hibited” in the remaining territory of the 
Louisiana Purchase north of Missouri’s 
southern border (36°30 latitude; see 
Figure 7-1). Because many free states 
would likely enter the Union from this ter- 
ritory, the nation seemed committed to 
eventually having a majority of free states. 


J 
BRITISH NORTH AMERICA 
(CANADA) 


Growing Divisions on Slavery 
Although this compromise quieted the debate over slavery for a while, the contro- 
versy heated up again in the 1830s. In 1831, William Lloyd Garrison founded the 
Liberator, which became the leading abolitionist newspaper. He and others then 
established the American Anti-Slavery Society in 1833, which provided energy and 
direction to the growing abolitionist movement. A young escaped slave from Mary- 
land, Frederick Douglass, added his considerable rhetorical skills to the antislavery 
cause through speeches and an autobiography that recounted the brutality of slav- 
ery. First published in 1845, Narrative of the Life of Frederick Douglass documented 
Douglass's life in slavery until his escape in 1838 at the age of 20. From the 1840s 
until his death in 1895, Douglass was the nation’s leading black orator and leader. 
Prior to the 1830s, southerners had defended their “peculiar institution” as at best 
a “necessary evil.” But in 1837, Senator John C. Calhoun of South Carolina took to the 
Senate floor to defend slavery as “instead of an evil, a good—a positive good.” “[T]here 
never has yet existed a wealthy and civilized society,” Calhoun asserted, “in which one 
portion of the community did not, in point of fact, live on the labor of the other?’ Over 
the coming decades, more and more southerners defended slavery as good for Ameri- 
can society, deepening the chasm between northern and southern opinion. 


The Consequences of the Mexican-American War 

The debate over the extension of slavery into the territories heated up in 1846 when 
Democratic congressman David Wilmot of Pennsylvania proposed legislation to 
prohibit slavery in any territory acquired by the United States as a result of the 
Mexican-American War (1846-1848). The Wilmot Proviso twice passed the House 
but failed in the Senate. In the Treaty of Guadalupe Hidalgo, which ended the war in 
1848, the United States gained a vast new territory from Mexico, which includes the 
present states of Arizona, California, Nevada, and Utah, and parts of New Mexico, 
Colorado, and Wyoming. The defeat of the Wilmot Proviso left unresolved whether 
slavery would be allowed into this new territory. 

When California applied for statehood as a free state in 1850, a great debate 
broke out in the Senate over the fate of slavery in the new territories. Under the 
Compromise of 1850, Congress admitted California as a free state, allowed slavery 
in the territories of New Mexico and Utah if the local residents approved, enacted a 
new and more effective Fugitive Slave Act, and prohibited the slave trade in Wash- 
ington, DC, 

Although this compromise seemed to settle the immediate controversy, many 
northerners adamantly opposed the new fugitive slave law, which replaced the origi- 
nal Fugitive Slave Act of 1793. The new law gave the federal government exclusive 
jurisdiction over fugitive slave cases, provided for special U.S. commissioners to 
hear cases and make decisions, denied those accused of being fugitive slaves a jury 
trial and prohibited them from testifying on their own behalf, and authorized a pay- 
ment of $10 to commissioners when they ruled against the alleged fugitive slave but 
only $5 when they ruled in his or her favor. 

Many northerners refused to cooperate with federal agents enforcing the law, and 
some state legislatures passed “personal liberty laws” that prohibited their officials 
from cooperating with the federal law. During this period, thousands of slaves safely 
made their way to Canada through the so-called Underground Railroad—an infor- 
mal network of secret routes, safe houses, and transportation run by abolitionists. 


The Repeal of the Missouri Compromise 
As the population of the old Louisiana Territory grew, settlers pressed Congress 
to create territorial governments as a precursor to statehood. With slavery “for- 
ever prohibited” in most of this territory under the Missouri Compromise of 1820, 
southerners feared the admission of many new free states into the Union. Senator 
Stephen Douglas of Illinois and other leaders of the Democratic Party, hoping to 
quell growing sectional strife, pushed through Congress the Kansas-Nebraska Act 
of 1854. This law organized the territories of Kansas and Nebraska (which later be- 
came all or part of seven states) and allowed the residents of these territories to vote 
on slavery. This measure effectively repealed the Missouri Compromise of 1820. 

Supporters of the law defended it as embracing the principle of “popular sover- 
eignty”: the people of the territories should decide for themselves whether to allow 
slavery. Lincoln, then a politically active lawyer in Illinois, denounced the law as 
a perversion of self-government: “When the white man governs himself, and also 
governs another man, that is more than self-government—that 1s despotism.”® 

In response to the repeal of the Missouri Compromise and the failure of either 
of the two major parties (Democratic and Whig) to take a stand against the exten- 
sion of slavery, political leaders throughout the North and West organized the Re- 
publican Party, which soon replaced the Whig Party as one of the nation’s two major 
parties. As we noted in Chapter 1, it dedicated itself to preserving the principles of 
freedom “promulgated in the Declaration of Independence, and embodied in the 
Federal Constitution.” These principles demanded that slavery not be introduced 
into any new territories.” 

With so much at stake, pro- and antislavery forces fought for control of the 
Kansas Territory in 1854-1857. Violent clashes occurred throughout the territory, 
leading Horace Greeley of the New York Tribune to coin the term “bleeding Kansas.” 
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Underground railroad—an informal 
network of secret routes, safe houses, and 
transportation run by abolitionists to help 
Slaves escape from the South to Canada in 
the period before the Civil War. 
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Lincoln-Douglas debates—seven debates 
held throughout Illinois in the Senate contest 
of 1858 between Democratic incumbent 
Stephen Douglas and Republican challenger 
Abraham Lincoln. 
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Abraham Lincoln and L\-F 


U.S. Senate campaign in Illinois in 1858. Their seven 
crowds. 


Through deceit and fraud, slavery advocates wrote a state constitution at Lecomp- 
ton (the Lecompton Constitution) in 1857 embracing slavery, but the U.S. Congress 
refused to accept it. Kansas eventually entered the Union as a free state in 1861. 
The Supreme Court entered the fray in 1857 when it handed down Dred Scott v. 
Sandford (see Chapter 4). The majority ruled that the principles of the Declaration of 
Independence did not include blacks, that free blacks (then about 450,000) could not be 
citizens of the United States with access to the federal courts, and that Congress lacked 
authority to prohibit slavery in the federal territories. This last holding meant that in 
the view of the Court the Missouri Compromise of 1820 had been unconstitutional. 
Thus the Dred Scott decision made it impossible for Congress to reinstate the Missouri 
Compromise or to impose any restrictions on the spread of slavery to the territories. In 
a major speech on the decision, Lincoln reaffirmed the Republican Party position that 


“the Declaration of Independence includes all men, black as well as white.”"” 


The Lincoln-Douglas Debates 

A year later, Lincoln and incumbent Stephen Douglas, candidates for the U.S. Senate 
from Illinois, engaged in seven debates, called the Lincoln-Douglas debates. They 
contended over the extension of slavery into the federal territories, the meaning of 
the principles of the Declaration of Independence and popular sovereignty, and 
the importance and consequences of the Dred Scott decision. The candidates faced 
large and enthusiastic crowds throughout the state and employed a debate format 
unheard of today: the first speaker addressed the audience for one hour, the other 
responded for an hour and a half, and the original speaker wrapped up for a half 
hour. (Who went first alternated from one debate to the next.) 

Douglas used the debates to defend the Kansas-Nebraska Act, which allowed the 
people of the territories to adopt slavery if they wished, by denying that blacks had 
any God-given rights that whites must respect: “Now, I do not believe that the Al- 
mighty ever intended the negro to be the equal of 
the white man.” The United States, he insisted, was 
founded only for whites: “I believe this Govern- 
ment was made on the white basis. I believe it was 
made by white men for the benefit of white men 
and their posterity for ever.’ Lincoln countered by 
reaffirming the universality of the principles of free- 
dom in the Declaration of Independence. By en- 
couraging Americans to be indifferent toward the 
extension of slavery, Douglas was “blowing out 
the moral lights around us.” He is “penetrating the 
human soul and eradicating the light of reason and 
the love of liberty in this American people." 


The Outbreak of War 
Although Lincoln lost the Senate election, the 
debates helped to establish his reputation as a 
national leader on the slavery issue. Two years later, 
he was the Republican nominee for president. In 
a four-way race, he won the presidency with 40% 
of the popular vote and 59% of the electoral votes. 
In response to the Republican victory, the leg- 
islature of South Carolina called for a state con- 
vention to consider secession. In December, the 
convention voted unanimously to secede from 
the Union. Before Lincoln took office on March 4, 
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Senator Stephen Douglas debate the extension of slavery to the territories in the 1861, six more states followed: Mississippi, Florida, 


debates attracted large festive Alabama, Georgia, Louisiana, and Texas. Six weeks 
later, Confederate forces fired on Fort Sumter in 


Charleston (SC) Harbor, and the Civil War began. Four more slave states joined the 
Confederacy: Virginia, Arkansas, Tennessee, and North Carolina. Four slave states, 
however, also called the “border states,” remained loyal to the Union: Delaware, 
Maryland, Kentucky, and Missouri. 


The End of Slavery 

In the early stages of the war, the aim of the federal government was to restore the 
Union, not to free the slaves. But in the second year of the war the Congress, now 
dominated by antislavery northerners, began to move against slavery. In April 1862, 
it abolished slavery in the District of Columbia; in June, it prohibited slavery in 
the federal territories (thus defying the Supreme Court’s Dred Scott decision); and 
in July, it passed a law freeing the slaves of anyone found guilty of treason against 
the United States and also any slaves from rebellious areas who escaped to, or were 
liberated by, the Union army. Also in July, Congress authorized the employment of 
blacks into the military, granting freedom to those who joined. 

Abolitionists and others pushed President Lincoln to free all the slaves, but he 
denied that he had such authority. By late 1862, however, he came to see the military 
value of emancipating the slaves in rebel territory as a way to weaken the enemy. He 
deemed that his constitutional authority as commander in chief gave him the power. 
Accordingly, he issued the Emancipation Proclamation on January 1, 1863, freeing 
all slaves then behind Confederate lines. He defended his move as “an act of justice, 
warranted by the Constitution upon military necessity.”'’ (Note that the proclamation 
did not affect slavery in the four border states loyal to the Union.) After the Emancipa- 
tion Proclamation, thousands of escaped or liberated slaves joined the Union military 
forces. By the end of the war nearly 200,000 blacks were serving in the army and navy. 

In 1863, counties in the western portion of Virginia, a region that had remained 
loyal to the Union, were admitted as the new state of West Virginia. Its constitution 
freed slaves over the age of 21 and younger slaves once they reached that age. Two 
years later the state abolished slavery altogether. In 1864, pro-Union southerners es- 
tablished new antislavery constitutions in Arkansas and Louisiana. Maryland abol- 
ished slavery late in the year, and Missouri and Tennessee followed in early 1865. In 
January 1865, the House and Senate approved a constitutional amendment abolish- 
ing slavery throughout the nation. On December 6, 1865, the 27th state (making 
three-fourths of all the states) ratified the Thirteenth Amendment. Slavery was now 
illegal throughout the United States. 


Reconstruction and Jim Crow 


In 1860, 4 million slaves and almost half a million free blacks lived in the United 
States (constituting 14% of the population). By the end of 1865, all were free. The 
great issue in the years ahead was whether the newly freed population would enjoy 
the rights and responsibilities of citizenship and be treated as equal members of the 
political community. (Even in the North only a few states had allowed free blacks to 
vote, hold office, or serve on juries.) As we will see, national majorities passed laws 
and constitutional amendments to extend legal protections to blacks; state and local 
majorities in the South denied blacks political influence and mandated social segre- 
gation by law; and the Supreme Court limited the reach of federal power, especially 
over private discrimination. We begin with the 12-year period immediately after the 
Civil War, commonly called Reconstruction (1865-1877). 

As the Civil War was coming to a close in March 1865, Congress created the 
Freedmen’s Bureau in the Department of War to promote the welfare and legal 
rights of the newly freed slaves. The bureau's field operations continued until 1868 
and its educational program until 1872. Despite this national effort, many of the 
reorganized southern state governments passed Black Codes in 1865 and 1866 that 
restricted the rights and freedom of the former slaves, tied them to the soil, and 
imposed more severe criminal punishments on blacks than on whites. 
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Emancipation Proclamation—President 
Abraham Lincoln's executive order, effective 
January 1, 1863, that freed all the slaves then 
behind Confederate lines. 


Reconstruction—the 12 years after the 
Civil War (1865-1877) when national policy, 
directed principally by the Republican- 
dominated Congress, sought to reintegrate 
the 11 states of the Confederacy back into 
the Union and to provide for the civil and 
political rights of the newly freed slaves. 


Freedmen's Bureau—an agency in the 
Department of War created by Congress in 
1865 to promote the welfare and legal rights 
of the newly freed slaves. 


Black Codes—laws passed by many of the 
southern states immediately after the Civil 
War to restrict the rights and freedom of the 
former slaves, tying them to the soil, and 
imposing more severe criminal punishments 
on blacks than on whites. 
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Ku Klux Klan—the name for both (1) a 
white supremacist organization founded in 
Tennessee in 1866 to terrorize and intimidate 
southern blacks and their white sympathizers 
and (2) an organization founded in Georgia 
in 1915 to promote white supremacy, 
anti-Catholicism, anti-immigration, 

and anti-Semitism. 


Desegregation—legal and other efforts to 
undo segregation of races or ethnic groups. 


Federal Efforts to Promote Black Equality 

To counteract the Black Codes, Congress passed the Civil Rights Act of 1866, which 
stipulated that all citizens, regardless of any previous condition of servitude, were 
to have the same rights to make and enforce contracts, to sue in court, to inherit 
property, and to hold and sell property. Other provisions outlawed different crimi- 
nal punishments for blacks and whites. The law extended national citizenship to all 
those “born or naturalized in the United States and not subject to any foreign power, 
except Indians not taxed.” This act overturned the Dred Scott decision, which had 
held that free blacks could not be citizens of the United States. 

That same year, Confederate veterans founded the Ku Klux Klan, a white su- 
premacist group, in Pulaski, Tennessee, to terrorize and intimidate southern blacks 
and their white sympathizers. It spread terror through lynchings—mob violence 
that resulted in murder, often, but not always, by hanging. Congress strengthened 
federal control over the South by passing the Reconstruction Acts of 1867 and 1868. 
These laws placed 10 of the former Confederate states under direct military control, 
subject to martial law. Up to 20,000 federal troops enforced federal law and pro- 
tected the voting rights of the black population. 

Because of concerns about the constitutionality of the Civil Rights Act of 1866, 
Congress passed the Fourteenth Amendment, which the states ratified in 1868. With 
language almost identical to the Civil Rights Act, it affirmed the national citizenship 
of the freed slaves and added that they were also citizens “of the State wherein they 
reside.” It also prohibited states from 


+ abridging “the privileges or immunities of citizens of the United States,” 

+ depriving “any person of life, liberty, or property, without due process of law,” 
or 

* denying anyone “the equal protection of the laws.” 


In the twentieth century, the equal protection clause became central to the civil 
rights struggle. 

Although the Fourteenth Amendment did not formally give blacks the right to 
vote, it stipulated that the representation of any state in the House of Representa- 
tives would be reduced in proportion to the number of male citizens at least 21 years 
of age who were denied the right to vote (a provision that was never enforced). 

Fears that southerners would disenfranchise blacks, who constituted just over 
40% of the population in the 11 states of the Confederacy, led to the passage of the 
Fifteenth Amendment in 1870. This amendment provided that neither the United 
States nor any state could deny the right to vote based on “race, color, or previous 
condition of servitude.” (In 1867, Congress had granted voting rights to blacks in 
the nation’s capital and in the federal territories.) 


Congress Addresses Private Discrimination 

In 1870 and 1871, Congress passed the Enforcement Acts and the Ku Klux Klan 
Act to make the Fourteenth and Fifteenth amendments more effective. These acts 
covered not only state action but also acts by private individuals to deny south- 
ern blacks their civil and political rights. Under authority of the Ku Klux Klan Act, 
President Ulysses S. Grant suspended habeas corpus and imposed martial law in 
parts of South Carolina in 1871. Federal authorities prosecuted, convicted, and sent 
to prison several hundred Klansmen. In 1872, the Klan disbanded. 

In the Civil Rights Act of 1875, Congress went beyond prior law by prohibiting 
discrimination in what are commonly called public accommodations: “inns, public 
conveyances on land or water, theaters, and other places of public amusement.” The 
law did not, however, address or require school desegregation. 


Jim Crow Laws 


In April 1877, one month after taking office, new president Rutherford B. Hayes ordered 
the withdrawal of federal troops from the South, essentially ending Reconstruction. 


Hayes’s decision made good on a promise to southern Democrats to remove the troops 
in exchange for their acceptance of his victory over Democrat Samuel Tilden in the 
disputed 1876 presidential election. Southern states quickly passed so-called Jim Crow 
laws (the term comes from a minstrel song) mandating the segregation of the races in 
virtually all social relations, such as transportation, housing, restaurants, churches, hos- 
pitals, cemeteries, and entertainment. 

The states also sought to restrict black political power by requiring literacy 
tests, often imposed in a biased way, to keep uneducated former slaves from vot- 
ing, and by imposing poll taxes, which many blacks could not afford. Because these 
same requirements might keep poor and uneducated whites from voting, states ad- 
opted grandfather clauses, which exempted an individual from literacy tests or poll 
taxes if his grandfather or any ancestor could vote before the passage of the Fifteenth 
Amendment. In addition, the Democratic Party in the South introduced white pri- 
maries, which prohibited blacks from voting in primary elections that chose party 
candidates for federal and state office. As the South became solidly Democratic, 
white primaries denied those blacks who could vote any real opportunity to influ- 
ence elections. 


Key Supreme Court Decisions 
Beginning in 1873, the Supreme Court issued several key decisions that limited the 
power of the federal government to combat discrimination. These decisions 


* narrowly interpreted the “privileges or immunities” clause of the Fourteenth 
Amendment, giving the states priority in defining the usual rights of citizen- 
ship;° 

* prohibited the Congress from outlawing violence against blacks unless it could 
be shown that racism was the cause (after federal courts had convicted three 
white men for joining in the massacre of more than 100 blacks in a dispute over 
a contested election in Louisiana);'* and 

* struck down as unconstitutional the provisions of the Civil Rights Act of 1875 
that prohibited discrimination by private individuals in public accommoda- 
tions.’ 


In these last two decisions, the Court held that the Fourteenth Amendment reaches 
only state action, not discrimination by private individuals. 

Then in 1896, in Plessy v. Ferguson, the Court ruled, 7-1, that Louisiana’s law 
mandating the separation of the races on railroads did not violate the equal protec- 
tion clause of the Fourteenth Amendment as long as blacks had the same access to 
railroads as whites. This was the beginning of the separate but equal doctrine that 
would govern federal court decisions for half a century. In a now famous dissent, 
Justice John Marshall Harlan insisted that the statute should be overturned because 
“lolur Constitution is color-blind, and neither knows nor tolerates classes among 
citizens. In respect of civil rights, all citizens are equal before the law.”"” 

Although the Court later upheld the constitutionality of literacy tests and 
poll taxes (1898), it also overturned some state and local segregation laws, in- 
cluding laws that excluded blacks from juries (1880), grandfather clauses (1915), 
and city ordinances that prevented blacks from moving into white neighborhoods 
(1917). Later the Court struck down white primaries established by state laws 
(1927) and white primaries run by political parties when state law was silent on 


the subject (1944). 


The Struggle for Civil Rights in the Twentieth Century 


Two important African Americans led the struggle for black equality in the late 
nineteenth and early twentieth centuries. One was Booker T. Washington, the 
founding president in 1881 of the Tuskegee Normal and Industrial Institute in 
Tuskegee, Alabama. The Tuskegee Institute (later Tuskegee University) became a 
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Jim Crow laws—laws passed in the South 
in the 1870s and 1880s that mandated the 
segregation of the races in virtually all social 
relations, such as transportation, housing, 
restaurants, churches, hospitals, cemeteries, 
and entertainment. 


Literacy tests—tests once used to determine 
whether a person could read well enough to 
qualify for voting. 


Poll tax—a tax assessed before someone can 
vote. 


Grandfather clauses—laws passed in 

the South in the late nineteenth century 
that exempted an individual from literacy 
tests or poll taxes if his grandfather or any 
ancestor could vote before the passage of 
the Fifteenth Amendment (1870). These were 
designed to enfranchise poor and illiterate 
whites. 


White primary—a primary election 
introduced in southern states in the late 
nineteenth century limited to white voters. 


Separate but equal doctrine—the doctrine 
promulgated by the Supreme Court in Plessy 
v. Ferguson that under the equal protection 
clause of the Fourteenth Amendment, state 
governments could separate the races as 
long as they had access to equal facilities. 
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leading black institution for higher education in the United States. In 1901, Wash- 
ington published his autobiography, Up from Slavery. Until his death in 1915 at age 
59, Washington was the nation’s foremost black educator and proponent of self- 
reliance and hard work. 

The other early civil rights leader was W. E. B. Du Bois, the first black Ameri- 
can to earn a PhD (from Harvard in 1895). In 1909, Du Bois and a group of white 
and black intellectuals founded the National Association for the Advancement of 
Colored People (NAACP) in New York City. Du Bois edited the NAACP’s magazine 
Crisis for 24 years and wrote 20 books. He was the nation’s leading black intellectual 
during the first half of the twentieth century. The NAACP went on to become the 
nation’s most influential civil rights organization. 


Early Setbacks 

In the second decade of the twentieth century, the cause of black equality suf- 
fered several setbacks. In 1915, a second Ku Klux Klan was founded in Georgia. 
It promoted white supremacy, as well as anti-Catholicism, anti-immigration, and 
anti-Semitism. Also, during the administration of President Woodrow Wilson 
(1913-1921) the federal departments of the Treasury and Post Office became seg- 
regated, including separate lunch counters and bathrooms for white and black em- 
ployees. The Post Office began segregated counter service to the public, and the 
federal civil service began requiring photographs with job applications to facilitate 
discrimination against blacks. 

More than 300,000 African Americans served in the nation’s military during 
World War I (1917-1918). When they returned from Europe, they felt a new ur- 
gency to improve their condition back home. As an editorial in the NAACP’s Crisis 
magazine implored, “Make way for Democracy! We saved it in France, and by the 
Great Jehovah, we will save it in the U.S.A., or know the reason why.”!” But racial 
harmony and racial justice proved elusive. 

Southern blacks began moving to northern cities in large numbers, the re- 
surgent Klan spread violence and intimidation, and the NAACP and other or- 
ganizations stepped up efforts to highlight the plight of blacks. A race riot in 
Chicago in 1919 lasted 13 days and resulted in the deaths of 15 whites and 23 
blacks, with injuries to more than 500 others. Despite documenting more than 
3,000 lynchings in three decades, the NAACP was unable in 1921 to convince 
Congress to pass a law making lynching a federal crime. Similar efforts also failed 
in 1935 and 1940. 


Presidents Franklin Roosevelt and Harry Truman 

The Great Depression of the 1930s hit blacks especially hard because most were 
unskilled. Many embraced President Franklin Roosevelt’s leadership and New Deal 
programs and switched their allegiance from the Republican Party (the party of 
Lincoln) to the Democratic Party. In 1934, the first black Democrat was elected to 
Congress. 

In 1940 and 1941, however, blacks became frustrated by their exclusion from 
employment in much of the burgeoning defense industry. When biack leaders 
threatened a massive march on Washington, DC, in 1941, President Roosevelt is- 
sued an executive order that prohibited discrimination in federal agencies and 
defense industries and established the Fair Employment Practices Committee to 
monitor enforcement. 

Then in 1948, President Harry S Truman issued an executive order ending seg- 
regation in the military by mandating “equality of treatment and opportunity for 
all persons in the armed services without regard to race, color, religion or national 
origin.”'* When the Democratic Party adopted a strong civil rights plank as part of 
its 1948 platform, many southern delegates bolted from the convention and estab- 
lished the States Rights Party, commonly called the Dixiecrats. Strongly endorsing 
segregation, the new party nominated South Carolina governor Strom Thurmond 
for president, and he carried four states in the November election. 


Civil Rights in the Courts 

During this period, the legal arm of the NAACP, the Legal Defense Fund, adopted 
an aggressive litigation strategy to combat segregation. In a series of cases, the 
Supreme Court began to dismantle the legal foundations of segregation. Relying 
on federal statutes and the equal protection clause of the Fourteenth Amendment, 
it prohibited states from segregating students in public law schools, overturned 
segregation in railroads and buses used in interstate transportation, and prohib- 
ited the use of restrictive covenants that required property owners to sell only to 
whites. 

Most dramatically, in 1954, the Court unanimously ruled in Brown v. Board of 
Education that “in the field of public education, the doctrine of ‘separate but equal’ 
has no place. Separate educational facilities are inherently unequal.”"’ A year later it 
ordered the federal district courts to see to it that the public schools were desegre- 
gated “with all deliberate speed.””° 

In response to these decisions, 100 southern members of the United States 
Congress issued the Southern Manifesto in 1956. It castigated the Court for its exer- 
cise of “naked judicial power” and pledged “to use all lawful means to bring about a 
reversal of this decision...and to prevent the use of force in its implementation.””! 
The Court was unswayed. In subsequent cases, it prohibited the segregation of the 
races in public parks and other recreational facilities, public transportation, public 
auditoriums, and jails. 


The Modern Civil Rights Movement 

The modern civil rights movement was launched by the Montgomery bus boy- 
cott of 1955. The boycott began when authorities arrested Rosa Parks, a 42-year- 
old black seamstress and secretary to the local chapter of the NAACP, for refusing 
to give up her seat on a city bus to a white in Montgomery, Alabama. The Rever- 
end Martin Luther King Jr. organized a black boycott of the city bus system that 
lasted a year. After the Supreme Court upheld a lower federal court ruling that 
the segregation of local bus systems was unconstitutional, blacks returned to the 
now integrated buses. Shortly after the successful effort, King and others founded 
the Southern Christian Leadership Conference 
(SCLC) to promote nonviolent protest throughout 
the South. 

Congress then passed the Civil Rights Act 
of 1957, the first federal civil rights legislation in 
more than 80 years. The law made it a federal of- 
fense to interfere with the right to vote and created 
the U.S. Commission on Civil Rights to investigate 
racial discrimination in voting rights. The law was 
less important for its concrete accomplishments 
than for its symbolic value in reasserting the fed- 
eral government’s responsibility for ensuring black 
voting rights. 

Just weeks later, President Dwight Eisenhower 
sent 1,000 federal troops to Little Rock, Arkansas, to 
preserve order when an angry crowd tried to prevent 
the integration of the high school. In Eisenhower's 
last year in office, Congress passed the Civil Rights 
Act of 1960, modestly increasing federal power to 
enforce voting rights. It authorized federal judges 
to appoint “referees” to investigate complaints about 
violations of voting rights. "in 

Throughout this period, blacks and their white Rosa Parks was arrested [il 
allies pushed their cause through such nonviolent and fingerprinted after refusing 


AP Photo/Gene Herrick 


it 


CHAPTER 7 Civil Rights ZS 


Civil rights movement—in the broadest 
sense, the efforts dating back to the 
abolitionists of the early nineteenth century 
to secure equal rights for blacks in the United 
States. In the modern era, this term refers to 
the broad-based social movement that began 
with the Montgomery bus boycott of 1955 
and involved such nonviolent “direct action" 
techniques as marches, demonstrations, 
boycotts, and sit-ins at segregated lunch 
counters. 


Montgomery bus boycott—a boycott of 
city buses in Montgomery, Alabama, in 1955 
to protest segregated seating. This action 
launched the modern civil rights movement. 
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to give up her bus seat to a white in Montgomery, 


“direct action” techniques as marches, demonstra- Alabama, on December 1, 1955. Her courageous action inspired the Montgomery 
oa fe i 
tions, boycotts, and “sit-ins” at segregated lunch bus boycott, which launched the modern civil rights movement in the South. 
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—.————= counters. Martin Luther King gave a classic defense of such actions in his “Letter 
from Birmingham Jail,” written in April 1963 when he was serving a nine-day sen- 


Civil disobedience—the nonviolent breaking aig i 
tence for engaging in an unlawful demonstration: 


of a law to protest injustice and to press for 
social or political change. You may well ask: “Why direct action? Why sit ins, marches and so forth? 
Isn’t negotiation a better path?” You are quite right in calling for negotia- 
tion. Indeed, this is the very purpose of direct action. Nonviolent direct ac- 
tion seeks to create such a crisis and foster such a tension that a community 
which has constantly refused to negotiate is forced to confront the issue. It 
seeks so to dramatize the issue that it can no longer be ignored....I have 
earnestly opposed violent tension, but there is a type of constructive, non- 


violent tension which is necessary for growth.” 


March on Washington for Jobs and 
Freedom—a peaceful mass demonstration 
for civil rights and economic opportunity in 
Washington, DC, in August 1963 attended by 
more than 250,000 individuals, mostly black 
Americans. 


When direct action took the form of break- 
ing a law, it became civil disobedience—the non- 
violent breaking of a law to protest injustice and to 
press for social or political change. Southern white 
clergy, sympathetic to King’s cause, had asked how 
he could justify breaking the law when blacks had 
insisted that southern segregationists obey the 
Supreme Court’s Brown decision. King responded 
that “there are two types of laws: just and unjust. 
I would be the first to advocate obeying just laws. 
One has not only a legal but a moral responsibil- 
ity to obey just laws. Conversely, one has a moral 
responsibility to disobey unjust laws.” But when 
disobeying unjust laws, one must do so “openly, 
lovingly, and with a willingness to accept the pen- 
alty.” By acting nonviolently and accepting the pun- 
ishment, the protestor could “arouse the conscience 
of the community” and in the process express “the 
highest respect for law.””? 

Owing his slim electoral victory in 1960 to 
votes from the segregationist South, President 
John EF. Kennedy initially moved slowly on civil 
rights. This began to change in September 1962 
when a mob of several thousand attacked federal 
law enforcement officials who were 
enforcing the integration of the Uni- 
versity of Mississippi. Kennedy sent 
16,000 federal troops to the campus 
to restore order. Then, after civil rights 
leader Medgar Evers was assassinated in 
Jackson, Mississippi, in June 1963, the 
president proposed a new civil rights 
bill. In August, more than 250,000 per- 
sons, mostly black Americans, attended 
the March on Washington for Jobs 
and Freedom in the nation’s capital to 
press for civil rights and economic op- 
portunity. It was at the time the largest 
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On July 2, 1964, § 
President Johnson signed the Civil Rights Act into law in a public ceremony. He 
told the assembled dignitaries and a national television and radio audience that 


the law's “purpose is to promote a more abiding commitment to freedom, a more 
constant pursuit of justice, and a deeper respect for human dignity.” 


Key Provisions of the Landmark Civil Rights Act of 1964 

Title |—Voting Rights 

Section 101. No person acting under color of law shall—(A) in determining whether any 
individual is qualified under State law or laws to vote in any Federal election, apply any 
standard, practice, or procedure different from the standards, practices, or procedures 


applied under such law or laws to other individuals within the same county, parish, or 
similar political subdivision who have been found by State officials to be qualified to vote. 


Title Il—Public Accommodation 


Section 201. (a) All persons shall be entitled to the full and equal enjoyment of the goods, 
services, facilities, and privileges, advantages, and accommodations of any place of public 
accommodation, as defined in this section, without discrimination or segregation on the 


ground of race, color, religion, or national origin. 

Section 202. All persons shall be entitled to be free, at any establishment or place, from 
discrimination or segregation of any kind on the ground of race, color, religion, or 
national origin, if such discrimination or segregation is or purports to be required by any 
law, statute, ordinance, regulation, rule, or order of a State or any agency or political 
subdivision thereof. 

(continued) 


demonstration to occur in Washington, 
DC. On August 28, Martin Luther King 
delivered his “I Have a Dream” speech. 


Landmark Civil Rights Laws 
In January 1964, the states ratified 
the Twenty-fourth Amendment to the 


Constitution prohibiting poll taxes in 
federal elections; and in July, Congress 


passed the landmark Civil Rights Act of 


1964. (See the sidebar for its key pro- 
visions.) The act banned discrimina- 
tion in public accommodations and 


strengthened federal enforcement of 


voting rights. Title VI (“title” refers to 
a major section of the law) prohibited 
discrimination in any program. that 
received federal funds, and Title VII 
prohibited discrimination on the basis 
of “race, color, religion, sex, or national 
origin” in companies with at least 25 
employees in hiring, promotion, and 
terms of employment. Six months af- 
ter the passage of the act, the Supreme 
Court upheld the ban on discrimina- 
tion in public accommodations as a 
valid exercise of Congress’s power over 
interstate commerce. 

Despite the importance of the new 
law, many in the civil rights movement 
did not believe that it went far enough 
in protecting and securing voting 
rights. When 600 individuals started a 
march from Selma to Montgomery, Al- 
abama to demonstrate for voting rights 
in March 1965, state and local police 
attacked them with clubs and tear gas. 
A few weeks later under the protection 
of the National Guard, 3,000 set out on 
the 54-mile march, their ranks swell- 
ing to 25,000 by the time they reached 
Montgomery. 

Five months later, President Lyn- 
don Johnson signed into law the Vot- 
ing Rights Act of 1965. “The most basic 
right of all,” Johnson had told Congress 
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i Title VI-Nondiscrimination in Federally Assisted Programs 


Section 601. No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance. 


_ Title VII-Equal Employment Opportunity 


Section 703. (a) It shall be an unlawful employment practice for an employer—(1) to fail or 
refuse to hire or to discharge any individual, or otherwise to discriminate against any 
individual with respect to his compensation, terms, conditions, or privileges of employment, 
because of such individual's race, color, religion, sex, or national origin: or (2) to limit, 
segregate, or classify his employees in any way which would deprive or tend to deprive 
any individual of employment opportunities or otherwise adversely affect his status as an 

employee, because of such individual's race, color, religion, sex, or national origin... 

~ (e) Notwithstanding any other provision of this title, (1) it shall not be an unlawful 

employment practice for an employer to hire and employ employees, ...on the basis 

of his religion, sex, or national origin in those certain instances where religion, sex, or 

national origin is a bona fide occupational qualification reasonably necessary to the 

normal operation of that particular business or enterprise, and (2) it shall not be an 
unlawful employment practice for a school, college, university, or other educational 
institution or institution of learning to hire and employ employees of a particular 
religion if such school, college, university, or other educational institution or institution 
of learning is, in whole or in substantial part, owned, supported, controlled, or managed 
by a particular religion or by a particular religious corporation, association, or society, or 
if the curriculum of such school, college, university, or other educational institution or 
institution of learning is directed toward the propagation of a particular religion... 

_ (j) Nothing contained in this title shall be interpreted to require any employer . . . subject to 
; this title to grant preferential treatment to any individual or to any group because of the 
ah race, color, religion, sex, or national origin of such individual or group on account of an 
‘ imbalance which may exist with respect to the total number or percentage of persons of 


any race, color, religion, sex, or national origin employed by any employer...in comparison 
with the total number or percentage of persons of such race, color, religion, sex, or 
national origin in any community, State, section, or other area, or in the available work 

a force in any community, State, section, or other area.... 

Pi Section 705. (a) There is hereby created a Commission to be known as the Equal Employment 
. Opportunity Commission, which shall be composed of five members, not more than three 
i 


of whom shall be members of the same political party, who shall be appointed by the 
President by and with the advice and consent of the Senate... 


a few months before, “was the right to choose your own leaders.’ The law 


- expanded the authority of the federal courts to prohibit discriminatory prac- 


tices regarding the right to vote; 


- effectively prohibited the use of literacy tests; 
- authorized the federal government to appoint examiners with the power to 


register citizens to vote; and 


- in jurisdictions with a history of discrimination, required preapproval from 
the Justice Department before any changes could be made to electoral laws or 


practices. 


On April 4, 1968, Martin Luther King Jr. was assassinated in Memphis, Tennes- 


see, Riots followed in cities throughout the country. Just a week after King’s death, 
Congress passed the Civil Rights Act of 1968 (also called the Fair Housing Act), 
prohibiting discrimination in the sale and rental of real estate. 

Congress amended and extended the Voting Rights Act in 1970, 1975, 1982, and 
2006. The 1975 amendments extended voting rights protection to four “language 
minorities”: “persons who are American Indian, Asian American, Alaskan Natives 
or of Spanish heritage.” The Voting Rights Act Amendments of 1982 overturned 
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Supreme Court decisions that interpreted the act to require evidence of intentional 
discrimination for a violation. In the future, the test would not be the intention of 
the lawmaker, but the “results” of any “standard, practice, or procedure” imposed by 
a state or its political subdivision. 

In the next decade, Congress again reacted against Supreme Court decisions by 
passing the Civil Rights Act of 1991. This act amended Title VII of the Civil Rights 
Act of 1964 to make it easier to prove discrimination in so-called disparate impact 
cases. These were cases where a practice or policy of a company might result in 
whites benefiting more than minorities even if that was not the intent. Also, the law 
for the first time authorized jury trials in these job-related discrimination cases 
and the recovery of compensation for emotional distress and punitive damages 
(payments assessed to punish a company for misbehavior separate from the actual 
damages to the person bringing the suit). 

In the last half of the twentieth century, the nation committed itself to disman- 
tling segregation imposed by law, to guaranteeing black Americans equality before 
the law and full voting rights, and to opening up economic and educational op- 
portunities previously denied by private discrimination. In 2004, the U.S. Census 
Bureau reported on the progress that blacks had made in the four decades after 
the passage of the landmark Civil Rights Act of 1964. The data are summarized in 
Table 7-1. Family income almost doubled in real terms, the poverty rate declined 
by two-fifths, the number of black elected officials increased by a factor of six, and 
much greater numbers completed high school and college. Yet, as Table 7-2 shows, 
black Americans have still not reached parity with the majority white population 
(or with Asians in the United States), especially in terms of college education and 
family income. 

Despite the accomplishments of the civil rights movement, legal and consti- 
tutional issues remain. In the next section, we examine three major contemporary 
controversies. 


i enn 


| 

| CENSUS DATA COMMEMORATING THE 
FORTIETH ANNIVERSARY OF THE CIVIL 

| RIGHTS ACT OF 1964 


Status of Blacks in the United States 


1964 2001-2003 
Population 20.7 million 38.7 million 
Median family income* $18,859 $33,634 
Poverty rate 41.8% 23.9% 
Black elected officials 1,469 9,101 
Education 
High school degreet 
Percent 26% 802% 
Number 2.4 million 16.4 million 
In college 306,000 2,300,000 
College degreet 
Percent 4% 17% 
Number 365,000 3,600,000 


“In inflation adjusted 2002 dollars. 
‘For those 25 and older 

Source: U.S. Census Bureau, "Special Edition: Civil Rights Act of 1964, 40th Anniversary," 
www.census.gov/Press-Release/www/releases/archives/facts_for_features special_editions/ 
001800.htm| 
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STABLE dla | OMPARISON OF GROUPS WITHIN THE UNITED STATES, 2006 


Whites Blacks Asians 

Population BIL SS) SOV 37,051,483 13,100,095 
Median age 39.0 years 31.4 years 35.2 years 
Educational attainment* 

High school grad, or higher 86.5% 79.4% 85.6% 

College grad, or higher 28.6% 16.9% 49.2% 
With a disability* 15.4% 17.4% 8.7%0 
Labor force participation’ 65.0% 62.9% 65.7% 
Median household income $51,429 $32,372 $63,642 
Receiving public assistance 

Cash 1.8% 5.1% 2.0% 

Food stamps 6.0% 19.8% 4.3% 
Poverty rate 

All families 7.2% 21.6% 8.2% 

All people 10.5% 25.3% 10.7% 

Those 65 and older 8.4% 21.1% 12.3% 
Residence is owned by occupier 72.3% 46.3% 60.3% 
Home value (median) $186,200 $130,400 $396,700 


“Includes Alaskan Natives. 
"Those 25 and older. 
‘Those 5 and older. 

Those 16 and older. 
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American Indians* Hispanics 
2,369,431 44,252,278 
31.2 years 27.3 years 
76.2% 60.2% 
12.7% 12.3% 
20.6% 10.9% 
59.6% 68.1% 
$33,762 $38,747 
7.0% 3.7% 
18.4% 13.3% 
22.5% 19.3% 
26.6% 21.5% 
20.0% 19.7% 
56.0% 49.3% 


$108,700 $208,100 


Note: For Census Bureau data, "White," "Black," “Asian,” and "American Indian" are racial categories, and "Hispanic" is an ethnic category. Hispanics may be of 


any race. 


Source: Data derived from U.S. Census Bureau, 2006 American Community Survey, Selected Population Profile www.factfinder.census.gov/serviet/ 
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KEY CIVIL RIGHTS CONTROVERSIES 


Mauor Issue 


® What are the key issues in the contemporary debates over school desegrega- 
tion, voting rights, and affirmative action? 


In recent decades, three issues have dominated legal controversies over the civil 
rights of African Americans and other racial/ethnic minorities: school desegrega- 
tion, voting rights, and affirmative action. All three raise important questions about 
the principles and policies that ought to govern race relations in the United States. 
One of the key questions is whether American government should limit its efforts to 
ensuring equality of opportunity—a level playing field on which all can compete— 
or whether it should seek equality of results in such areas as education, public con- 
tracting, and economic success. 


School Desegregation and Busing 


The famous Brown v. Board of Education decision of 1954 held that laws that man- 
dated segregated public schools violated the “equal protection” guarantee of the 
Fourteenth Amendment. This is de jure segregation. De jure is a Latin phrase that 
means “by law.” De facto segregation, or segregation “in fact,” refers to segregation 
that occurs in society even though not caused by law. 

In the years following Brown, local and state officials throughout the South re- 
sisted integration and even went so far as to close some public school systems. A decade 


. 


Equality of opportunity—the principle that 
laws and government programs should seek 
to provide men and women of all races and 
ethnic groups an equal chance to succeed. 


Equality of results—the principle that 
government should concern itself not just 
with equality of opportunity, but with 
whether men and women of different races 
and ethnic groups have equal educational 
and economic success. 


De jure segregation—segregation mandated 
by law or official governmental policy. 


De facto segregation—segregation of 
races or ethnic groups that occurs In society 
even though not caused by law or official 
governmental policy. 
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Police escort students 
to Boston's Hyde Park High School at the height of the students the equal protection of the laws? Do these students have a consti- 


busing controversy in that city in 1974. 


and a half after Brown, most southern children still attended segregated schools. In 
1971, the Supreme Court held that it was not enough simply to stop assigning students 
to segregated schools. Districts with a history of discrimination had to eliminate “all 
vestiges of state-imposed segregation,” by, for example, redrawing attendance zones or 
busing students throughout a district to achieve integration or racial balance.” 

What, then, of schools in the North that were segregated mainly because of 
housing patterns? In 1973, the Court ruled in a case from Denver, Colorado, a city 
that had never engaged in de jure segregation, that district courts could order wide- 
spread busing to achieve integrated schools if a school board employed any poli- 
cies or practices, such as drawing attendance zones and locating new schools, that 
maintained or fostered segregated schools anywhere in the district. In the 1970s and 
1980s, federal courts required many other northern cities to embrace school busing. 

In some areas, however, most of the children in the city schools were minori- 
ties, whereas most in the neighboring suburbs were white. Could federal courts order 
busing between a central city and its suburbs? In 1974, the Supreme Court ruled in 
Milliken v. Bradley that lower federal courts could not order interdistrict busing be- 
tween the city of Detroit and 53 suburban school districts because the separate school 
districts had not been created to maintain or promote segregated schools.” 

This case limited how much federal judges could affect the integration 
of city schools. Many cities simply did not have enough white students to 
make much of a difference when busing redistributed them around the 
city’s schools. Also, busing orders in some cities hastened “white flight” 
from the public schools as parents moved to the suburbs or enrolled their 
children in private schools, making it even more difficult to integrate the 
public schools. 

For example, when a federal judge in 1974 ordered wide-scale busing 
across Boston’s ethnic neighborhoods, the city’s public schools were 49% 
white, 39% black, 9% Hispanic, and 3% Asian. Twenty-five years later, 
when busing for racial balance came to an end; the white proportion of 
public school students was a mere 15%, with blacks at 49%, Hispanics at 
26%, and Asians at 9%. Once a city’s minority school population reaches 
85%, judges or policymakers cannot do much to bring about racial bal- 
ance in the schools. (See also the discussion in Chapter 16 of efforts by 
a federal court to attract white suburbanites into the public schools in 
Kansas City, Missouri.) 

The busing cases point to a fundamental issue. What is the consti- 
tutional right that the equal protection clause guarantees with respect to 
public schools? Is it (1) a right not to be forced by public authorities 
to attend a segregated school or (2) a right to attend an integrated school? 
There is an important difference. The plaintiffs in Brown v. Board of Edu- 
cation had been forced because of their race to attend a segregated school. 
In Brown, the Supreme Court prohibited such de jure segregation. But 
what of students who live in a community where nearly everyone is in 
the same minority group? If they attend the neighborhood school, nearly 
every student in the school will be a minority student. Does this situa- 
tion, which may result simply from de facto segregation, deny minority 
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tutional right to attend an integrated school? 

Although a few members of the Supreme Court and other federal judges 
have urged doing away with the de jure/de facto distinction, the majority of the Court 
has always required some element of state action promoting segregated schools before 
ordering remedies. In a 1995 case, Justice Clarence Thomas, the only current black 
member of the highest court, addressed this issue in a forceful concurring opinion: 


The mere fact that a school is black does not mean that it is the product of a 
constitutional violation....This position appears to rest upon the idea that 
any school that is black is inferior, and that blacks cannot succeed without 


the benefit of the company of whites....At the heart of...the Equal Pro- 
tection Clause lies the principle that the Government must treat citizens 
as individuals, and not as members of racial, ethnic or religious groups.... 
[T]here is no reason to think that black students cannot learn as well when 
surrounded by members of their own race as when they are in an integrated 
environment....“Racial isolation” itself is not a harm; only state-enforced 
segregation.... The point of the Equal Protection Clause is not to enforce 
strict race mixing, but to ensure that blacks and whites are treated equally 
by the State without regard to their skin color.” 


In recent decades, the busing controversy has waned. More and more school 
districts, previously under federal court desegregation orders, have successfully pe- 
titioned to regain full control of their schools. According to the Supreme Court, 
once school districts have desegregated and ended any official action that promotes 
discrimination, they are not “required to make year-by-year adjustments of the ra- 
cial composition of student bodies.” 

But what if public school officials voluntarily promote racial balance in the 
schools by taking account of race when assigning students? In June 2007, the Supreme 
Court overturned such policies in Seattle, Washington (which had never segregated by 
race), and Jefferson Country, Kentucky (which, a federal court ruled, had successfully 
desegregated its schools several years before). Writing for a plurality of four justices 
in Parents Involved in Community Schools v. Seattle School District No. 1, Chief Justice 
John Roberts held that classifying people by race in order to achieve racial balance or 
racial diversity cannot be a legitimate purpose of government. If it were, this would 
justify “the imposition of racial proportionality throughout American society.” Such 
a practice would contradict the constitutional command “‘that the Government must 
treat citizens as individuals, not as simply components of a racial, religious, sexual or 
national class.” “The way to stop discrimination on the basis of race,” he concluded, 
“is to stop discriminating on the basis of race.” ” 

In a lengthy dissent, Justice Stephen Breyer, writing for four members of the Court, 
defended the policies of the two school boards. Despite “great strides toward racial equal- 
ity,” he argued, “we have not yet realized the promise of Brown....The plurality’s po- 
sition, I fear, would break that promise.”*® Although Justice Anthony Kennedy agreed 
with Chief Justice Roberts and three others to strike down the two programs because 
they were not sufficiently “narrowly tailored,” he expressed a greater willingness than the 
plurality to allow school officials in some cases to take race into account to promote di- 
versity.*! Kennedy’s concurrence suggested that some voluntary school plans to promote 
racial diversity in public schools might well pass muster with the Court in the future. 


Voting Rights 


The purpose of the landmark Voting Rights Act of 1965 was to end policies and 
practices that suppressed black registration and voting. Within two years after pas- 
sage, black voting registration in the Deep South rose from 7% to 60% in Mis- 
sissippi, 19% to 52% in Alabama, 27% to 54% in Georgia, and 32% to 59% in 
Louisiana* (see Table 7-3). 

Controversy soon arose over proposed changes in election laws that did not 
affect the right of blacks to register or vote but might affect their political influ- 
ence. Mississippi, for example, proposed changing the way county supervisors were 
elected. In its previous “district system,” voters within geographic subdivisions in 
the counties elected their own representatives to the county board. In its proposed 
“at-large system” the supervisors would be the top vote getters countywide. Because 
many people tend to vote for someone of their own race or ethnicity (“bloc voting”), 
this change in voting procedures had the potential of hurting black candidates who 
could win in a majority black district but would likely lose in a county that had a 
majority of white voters. It was not obvious from the language of the Voting Rights 
Act that it extended to laws such as these that did not directly affect the right to vote. 
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Majority-minority district—voting district 
in which minorities represent a majority of 
the residents. 


IMPACT OF THE VOTING RIGHTS ACT OF 
1965 ON SOUTHERN STATES 


Covered States Registered Black Voters 
March 1965 September 1967 

Alabama 19.3% 51.6% 
Georgia 27.4 52.6 
Louisiana 31.6 58.9 
Mississippi 6.7 59.8 
North Carolina 46.8 Slee! 
South Carolina 37.3 Bilis’ 
Virginia 38.3 55.6 

Total 293 52.1 


Source: U.S. Commission on Civil Rights, The Voting Rights Act: Ten Years After, January 1975, 
Table 3, p. 43. 


The Supreme Court responded in two ways. First, it ruled that the Department 
of Justice must “pre-clear” election law changes that might reduce the political ef- 
fectiveness of blacks, which it called a “dilution of voting power.” Second, in a 1980 
case it curbed the potential reach of this interpretation by ruling that in such cases 
the Voting Rights Act is violated only if the public officials intended to discriminate. 

Congress disagreed with this “intent to discriminate” standard and overruled 
it with the Voting Rights Act Amendments of 1982 (which extended the act for 25 
years). In the future, the results of election law changes would be the issue, not the 
intent of the lawmaker. The amended act prohibited any electoral process or proce- 
dure that was not “equally open to participation by [racial minorities] ...in that its 
members have less opportunity than other members of the electorate to participate 
in the political process and to elect representatives of their choice.” A political com- 
promise between liberals and conservatives in Congress resulted in a key qualifica- 
tion: “Provided, That nothing in this section establishes a right to have members of 
a protected class elected in numbers equal to their proportion in the population.”* 

What does this language require of public officials? Every decade, after the 
national census takes place, states must redraw congressional and state legislative 
districts so that they will have nearly identical populations (see Chapter 11). Does 
the Voting Rights Act require that districts be drawn to maximize the number of 
minority representatives? Must states create as many districts as they can in which 
minorities are a majority of the voters (so called majority-minority districts)? 

Reading the Voting Rights Act broadly, the U.S. Department of Justice (un- 
der both Democratic and Republican administrations) has pressured the states to 
maximize the number of minority representatives. In several cases, this demand 
has resulted in bizarrely shaped districts, such as the 12th Congressional District 
proposed by North Carolina in 1991 (see Chapter 11). In 1993 in Shaw v. Reno, the 
U.S. Supreme Court voted 5—4 to strike down the redistricting plan because the pro- 
posed district was “so extremely irregular on its face that it rationally can be viewed 
only as an effort to segregate the races for purposes of voting.” According to Justice 
Sandra Day O’Connor, who wrote the majority opinion, race could be considered 
when district lines were drawn, but it could not be the “predominant” factor. 

Using similar reasoning in 1995, the Court struck down a majority-black con- 
gressional district in Georgia, which had been created in response to pressure by 
the U.S. Department of Justice. The following year, it struck down three majority- 
minority congressional districts in Texas. In 2001, however, the Court upheld, by 
a 5—4 vote, a redrawn, but still oddly shaped, 12th Congressional District in North 
Carolina in which the black population had shrunk to 47%. Here it ruled that 


traditional political considerations—maximizing the likelihood that the district 
would produce a Democratic result—had motivated the drawing of the district. Parti- 
san redistricting, long a staple of American politics, was not in itself unconstitutional. 

These decisions confused many public officials, civil rights advocates, and 
scholars. As one study concluded, “the Court has yet to elucidate the difference be- 
tween ‘constitutional’ and ‘unconstitutional’ political gerrymandering or the differ- 
ence, if any, between racial and political gerrymanders.” The authors faulted the 
Supreme Court for “fail{ing] to promulgate standards of adjudication?*> 

More recently, in a complicated case from Georgia in 2003, the Court overruled 
the Department of Justice when the department refused to approve a plan pushed 
by the state’s Democrats, who controlled the legislature, that would have slightly 
reduced black majorities in three state senate districts. Democrats had hoped that 
moving some blacks into neighboring majority-white districts would help Demo- 
cratic candidates win in those districts as well. Nearly all the state’s black Dem- 
ocratic legislators had supported the plan. In sending the case back to the lower 
federal court, the Supreme Court noted that the redistricting plan as a whole did 
not reduce the effectiveness of the black vote. 

Then in 2009, the Court ruled that the Voting Rights Act did not require the state 
of North Carolina to redraw the lines of a state legislative district in which minorities 
had fallen to less than a majority of the voters so that minorities in the new district 
would constitute 39% of the voters, instead of 35%. Defenders of the redrawn dis- 
trict had argued that at 39%, minorities had a better chance of joining with others to 
elect a representative of their choice. 

Also in a highly watched case in 2009, the Supreme Court considered the ques- 
tion whether Section 5 of the Voting Rights Act remains constitutional. This provi- 
sion requires all changes in election laws and procedures, even something as simple as 
moving a polling place, to be preapproved by the U.S. Department of Justice in nine 
southern states and some other counties with a history of low voter registration. This 
was intended to be a temporary provision, originally limited to five years, that would 
not be needed after states eliminated discriminatory practices. Yet, this provision, with 
the rest of the act, was extended numerous times, including for 25 years in 2006. 

In the 2009 case, a small utility district in Texas that was created in 1987 (22 
years after the passage of the Voting Rights Act) and had never discriminated in 
its elections for its five-member board, sued to be freed from the preclearance re- 
quirements of Section 5. It argued that either it had a statutory right under the 
“bailout” provisions of the Voting Rights Act to be exempted from Section 5, or, if 
not, Section 5 as applied to it was unconstitutional. In Northwest Austin Municipal 
Utility District Number One v. Holder, the Supreme Court skirted the constitu- 
tional issue by interpreting the bailout provisions broadly to include all political 
subdivisions. The Court noted that “we are now a very different Nation” than when 
the Voting Rights Act was passed and when its preclearance provisions were first 
upheld. “Whether conditions continue to justify such legislation,” wrote Chief Jus- 
tice Roberts for the eight-member majority, “is a difficult constitutional question 
we do not answer today.”*° 

The voting rights cases raise a fundamental question: should the government 
simply ensure that racial and ethnic minorities enjoy the right to vote, or should 
policies maximize the likelihood that minorities will elect members of their own 
group? Justice Sandra Day O'Connor, who wrote several of the leading decisions on 
voting rights and supported some consideration of race in drawing district lines, 
warned of the dangers of racial classifications: 


Racial classifications of any sort pose the risk of lasting harm to our society. 
They reinforce the belief, held by too many for too much of our history, that 
individuals should be judged by the color of their skin. Racial classifica- 
tions with respect to voting carry particular dangers. Racial gerrymander- 
ing, even for remedial purposes, may balkanize us into competing racial 
factions; it threatens to carry us further from the goal of a political system in 
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Former Justice 
Sandra Day O'Connor, nominated by President Ronald Reagan in 1981 
to be the first woman to serve on the Supreme Court, wrote many 
important decisions on voting rights and affirmative action. She retired 
in 2006. 


which race no longer matters—a goal that the Fourteenth 
and Fifteenth Amendments embody, and to which the Na- 
tion continues to aspire.” 


Other justices, however, have concluded that there is no con- 
stitutional violation as long as the purpose of the policy is to 
benefit a minority group. As we will see, a similar issue arises 
in affirmative action debates. 


Affirmative Action 


In June 2003, the U.S. Supreme Court handed down two 
opinions from Michigan on the controversial subject of affir- 
mative action. Although the term has no single settled defi- 
nition, it means (at least) programs or policies that take race, 
ethnicity, or gender into account to increase opportunities in 
employment, education, or public contracting. Some of these 
programs or policies are uncontroversial, such as sending 
college admissions officers to minority high schools to gen- 
erate interest in particular educational institutions. Others 
are quite controversial, such as giving minorities preferences 
over whites in admission to public colleges and universities. 
Two such preference programs were at stake in 2003. 

In one case, Grutter v. Bollinger, the Court upheld an ad- 
mission program at the University of Michigan Law School 
that gave significant preferences to minority applicants so 
that the school could enroll a “critical mass” of underrep- 
resented minorities, defined as African American, Hispanic, 
and Native American. In the other, Gratz v. Bollinger, the 
Court overturned the formula used by the university’s Col- 
lege of Literature, Science, and the Arts that automatically 
awarded to every African American, Hispanic, and Native 
American applicant 20 of the 100 points needed to guarantee 


admission. According to the Court, the 20-point bonus had made the factor of race 


“decisive.”*® 


In both cases, the university had argued that the educational benefits of a ra- 
cially and ethnically diverse student body justified giving admission preferences 
to members of minority groups. The white applicants who had brought the suits 
claimed that the university’s preference policies violated the clear language of Title 
VI of the Civil Rights Act of 1964: 


No person in the United States shall, on the ground of race, color, or na- 
tional origin, be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity receiving 
Federal financial assistance. 


The University of Michigan, like nearly all colleges and universities in the United 
States, is covered by Title VI because it receives federal financial assistance in the 
form of federally guaranteed student loans and federally funded research. 

Prior to these Michigan decisions, most affirmative action cases had involved 
preferences in employment, involving hiring, training, or promotions. These deci- 
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Affirmative action—governmental policies 
that either (1) require special efforts to 
recruit minorities or women in employment, 
education, or public contracts or (2) grant 
preferences to minorities or women in 
employment, education, or public contracts. 


sions had turned on the Court’s interpretation of Title VII of the Civil Rights Act, 
specifically the following language: 


It shall be an unlawful employment practice for an employer—{[t]o fail or 
refuse to hire or to discharge any individual, or otherwise to discriminate 
against any individual with respect to his compensation, terms, conditions, 
or privileges of employment, because of such individual’s race, color, reli- 
gion, sex, or national origin. 
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Proponents of affirmative action hold that minority preferences are legal even 
though they seem to violate the letter of the Civil Rights Act of 1964. Congress 
passed the law, they contend, to improve the condition of minorities. Benign dis- 
crimination—that is, discrimination 
designed to improve the lot of blacks 
or other minorities—is consistent with 
the broad purposes of the act. Affirma- 
tive action policies can make up for 
past discrimination and can ensure that 
blacks and other minorities receive the 
employment and educational oppor- 
tunities they deserve. It is not enough 
simply to remove legal barriers. 

Here proponents cite President 
Lyndon Johnson’s classic statement in 
1965 to students of Howard University 
in Washington, DC. “[F]reedom is not 
enough,” Johnson maintained. “You 
do not wipe away the scars of centu- 
ries by saying: Now you are free to go 
where you want, and do as you desire, 
and choose the leaders you please.” 
In the ongoing battle for civil rights, 
“(w]e seek not just legal equity but hu- 
man ability, not just equality as a right 
and a theory but equality as a fact and 
equality as a result....[E]qual opportu- 
nity,’ he told the students, “is essential, 
but not enough, not enough.”” 

Opponents of affirmative action 
preferences answer that Titles VI and 
VII establish the broad principle that individuals ought to be judged on their indi- 
vidual merits, regardless of personal characteristics over which they have no con- 
trol. This principle, they say, ought to apply to whites as well as blacks, and to men 
as well as women. The goal should be a color-blind society, even if it is not perfectly 
achievable. This, they insist, was the original aim of the civil rights movement and 
the reason it was successful in a majority white nation. As evidence, they cite such 
leaders as 
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Jennifer Gratz and Affirmative Action 
in Michigan Jennifer Gratz, daughter of 

a police officer and a secretary, graduated 
from Anderson High School in Southgate, 
Michigan in 1995. She placed 12th in her 
class with a 3.8 GPA and was student council 
vice president. During her senior year, she 
applied for admission to the University of Michigan's College of Literature, Science, and the 
Arts. After originally putting her on the wait list, the university turned her down in April 
1995. She later called this “a defining moment in my life." She then attended the University 
of Michigan at Dearborn and graduated in 1999 with a degree in mathematics. 

When Gratz learned that the university had a two-track admission program that gave 
preferences to minority applicants, she brought suit in federal court with the assistance of 
the Center for Individual Rights, a Washington, DC-based public interest law firm. She won 
her case in 2003 when the Supreme Court struck down the college's point system that 
virtually guaranteed admission to minimally qualified minority applicants. 

After working in the computer software industry, she returned to Michigan to 
head up the Michigan Civil Rights Initiative, which succeeded in securing more than 
half a million signatures to place an amendment on the ballot to end racial and gender 
preferences by public authorities in Michigan. Michigan voters approved the amendment 
in November 2006.** 


* Thurgood Marshall, the lead attorney for the NAACP Legal Defense Fund in 
the 1950s and later the first black member of the U.S. Supreme Court, who ar- 
gued in the Brown case that “[d]istinctions by race are so evil, so arbitrary and 
insidious that a state bound to defend the equal protection of the laws must not 
allow them in any public sphere”;”” 

President John EF. Kennedy, who sent Congress a far-reaching civil rights bill in 
1963 and called on lawmakers “to join with the Executive and Judicial Branches 
in making it clear to all that race has no place in American life or law”;" 

* Martin Luther King Jr., who famously called for a society in which individu- 
als would be judged not “by the color of their skin but by the content of their 
character”;” and 

+ Supreme Court Justice William O. Douglas, a leading liberal voice on the Court, 
who wrote in a case in 1964 that “[hJere the individual is important, not his 


race, his creed, or his color.” 


How has the Supreme Court dealt with this controversial issue? The highest 
court first ruled on affirmative action in 1978. Allan Bakke brought suit when the 
Medical School at the University of California at Davis denied him admission. 
The school had set aside 16 of its 100 seats in its entering class for minority students. 


Courtesy of Jennifer Gratz/American Civil Rights Institute 
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Strict scrutiny—the level of scrutiny the 
Supreme Court uses to evaluate the legality 
of laws, policies, and programs that use 
racial classifications. In these cases, the 
government must show that the program 
serves a “compelling government interest” 
and that the means it adopts are “closely 
related” and “narrowly tailored” to serve that 
interest. 


Suspect class—the term the Supreme Court 
uses to characterize racial classifications in 
laws or government policies and programs. 
These cases require “strict scrutiny.” (See 
strict scrutiny.) 


How the Supreme Court Ruled on Affirmative Action 


Programs, 1978-2003 


Programs that the Supreme Court sustained: 


e A program in a steel company to set aside 50% of training slots for racial minorities 


(1979) 


competitive exam (1987) 


awarding broadcast licenses (1990) 


minority applicants (2003) 


Programs that the Supreme Court overruled: 


¢ An admission program at the University of California at Davis Medical School that 
reserved 16 of 100 seats in the entering class for minorities (1978) 
e A judicially enforced consent decree that required the layoffs of white firefighters before 


blacks with less seniority (1984) 


¢ Asimilar affirmative action plan that required the layoffs of white public school teachers 


before blacks with less seniority (1986) 


e A 30% set-aside of city contracts in Richmond, Virginia, to minority businesses (1989) 
e Admissions program at the University of Michigan College of Literature, Science, and the 
Arts to give a large quantitative advantage to minority applicants (2003) 


A federal law requiring that 10% of grants from the Department of Commerce be 
awarded to minority business enterprises (1980) 

A 29% minority membership goal imposed by a lower court on a union (1986) 

A 50% minority promotion quota imposed on a state police department (1987) 

A county program to promote a woman over a man for a transportation supervisor 
job even though the man had more seniority and had scored somewhat higher ona 


A policy of the Federal Communications Commission to give preferences to minorities in 


University of Michigan Law School's program to give preferences in admission to 


Bakke charged that the school’s policy denied him equal protection of the laws be- 
cause his qualifications were superior to most of the minorities admitted. 

Four members of the Court approved of the set-aside, and four held that any 
consideration of race violated the Civil Rights Act. Justice Lewis Powell, who agreed 
with neither position, controlled the outcome in Regents of the University of Califor- 
nia v. Bakke.*® He joined the latter group to overturn the formal quota—minorities 
could compete for all 100 seats but whites for only 84—and he joined the former 
group to conclude that some consideration of race was legitimate. 

The divisions on the Court clearly defined three distinct positions on the legal- 
ity of affirmative action. 


* One position is that Title VI “is crystal clear: Race cannot be the basis of exclud- 
ing anyone from participation in a federally funded program.” Whites as well as 
blacks must be free from discrimination. 

- Another position is that race may be taken into account, at least to some extent, 
but formal set-asides, or quotas, go too far. 

- The third position is that Title VI “does not bar the preferential treatment of 
racial minorities as a means of remedying past societal discrimination.” In the 
words of Justice Harry Blackmun, “[i]n order to get beyond racism, we must 
first take account of race. There is no other way. And in order to treat some 


persons equally, we must treat them differently.” 


These divisions on the Court persisted. In subsequent cases, the Court upheld 
some affirmative action programs but overturned others, often by 5—4 votes (see 
the sidebar). A 1995 decision stands out for making it more difficult for govern- 
ment agencies to justify affirmative action. In Adarand v. Pena, the Court called 
into question, although it did not formally overturn, a federal affirmative action 
program through the Department of Transportation that gave contractors financial 
incentives to hire minority subcontractors. In sending the case back to the district 
court, the Court’s majority ruled that 
all government programs that used ra- 
cial classifications were subject to strict 
scrutiny by the courts. In such reviews, 
the government must show that the 
program serves a “compelling govern- 
ment interest” and that the means it 
adopts are “closely related” and “nar- 
rowly tailored” to serve that interest.*” 

For a half century or so, the Su- 
preme Court had considered the use 
of race in laws, policies, or programs 
a suspect class when such a classifica- 
tion disadvantaged minorities. In Ada- 
rand, the Court extended this approach 
to programs intended to benefit racial 
minorities. The strict scrutiny standard 
puts a very high burden on the govern- 
ment, and in most such cases the pro- 
grams are overturned. 

Some legal experts predicted that 
the principles put forth in Adarand 
would end government affirmative 
action. The University of Michigan 
cases in 2003 proved them wrong. 
Although the Court overturned the 
20-point bonus to minority appli- 
cants to the university’s liberal arts 


college, it upheld less rigid preferences in minority admissions to the law school 
on the ground that the school “has a compelling interest in attaining a diverse 
student body.’ Yet in upholding the law school program, Justice Sandra Day 
O'Connor, writing for the Court, insisted that the race-conscious program be 
of limited duration because “[e]nshrining a permanent justification for racial 
preferences would offend...[{the] fundamental equal protection principle.” The 
majority expected that in 25 years “the use of racial preferences will no longer be 
necessary.” 

Because the justices have divided sharply on many different kinds of affir- 
mative action programs, it is difficult to identify clear judicial principles that 
distinguish acceptable from unacceptable policies. In general, the Court has been 
more willing to allow programs that involve hiring and training than those that 
determine firings and layoffs. And, as in the Michigan cases, it has been more 
likely to uphold programs that give some advantage to minorities (one factor 
among many) than those that set quotas or make race, ethnicity, or gender the 
decisive factor. 

In recent years, advocates of affirmative action have increasingly relied on the 
diversity rationale. This holds that racial, ethnic, and gender diversity in schools 
and the workplace is a worthy goal in itself and ought to be promoted by govern- 
ment. Initially, proponents of affirmative action defended it as necessary to enforce 
nondiscrimination. For example, making a police department hire minorities in 
the same proportion as their share of a city’s population made it difficult to fa- 
vor whites. Some also argued that preferences were necessary to compensate for 
past discrimination, which suppressed minority representation in the professions, 
boardrooms, colleges and universities, and public employment. Although courts 
have sometimes looked favorably on this remedial rationale, they have usually re- 
quired that these be temporary programs. The diversity rationale, in contrast, justi- 
fies affirmative action not to compensate for past wrongs but because of the value of 
racial and ethnic diversity itself. Preference programs adopting this rationale would 
not necessarily be temporary. 

In 2009 and 2010, the Supreme Court issued important rulings on whether race 
may be taken into account in public hiring and promotion. Both were “disparate 
impact” cases that involved interpretations of the provisions in the 1991 Civil Rights 
Act that prohibited the use in hiring or promotion of standards or qualifications that 
had a different impact on different races unless the employer could show that these 
were “job related” and “consistent with business necessity.” 

In the first case, Ricci v. DeStefano, white and Hispanic firefighters sued New 
Haven, Connecticut, when the city threw out written and oral examinations for pro- 
motion to lieutenant and captain because no black firefighters scored high enough 
for promotion. Had the results been followed, 10 whites would have been eligible 
for promotion to lieutenant and 7 whites and 2 Hispanics for promotion to captain. 
Writing for the five-member majority, Justice Anthony Kennedy concluded that 
“race based action like the City’s in this case is impermissible under Title VII unless 
the employer can demonstrate a strong bias in evidence that, had it not taken the 
action, it would have been liable under the disparate impact statute.”” In the second 
case, Lewis v. City of Chicago, a unanimous Court ruled in favor of black applicants 
for firefighter jobs who had charged that the written hiring examination had un- 
fairly discriminated against them. Although this case focused on the time limits that 
applied to bringing such suits, many legal analysts puzzled over how to reconcile this 
decision with Ricct. 

In addition to the federal courts, other agencies have decisively shaped affir- 
mative action policies. These include, most importantly, the Equal Employment 
Opportunity Commission (EEOC) and the Office of Federal Contract Compliance 
Programs (OFCCP) of the U.S. Department of Labor. These agencies promote af- 
firmative action in employment, especially among companies that receive federal 
contracts. 
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Diversity rationale—the argument that 
racial, ethnic, and gender diversity in schools 
and the workplace is a worthy goal in itself 
and ought to be promoted by government. It 
is used to defend affirmative action policies. 


Equal Employment Opportunity 
Commission (EEOC)—the federal agency, 
which began operating in 1965, charged with 
enforcing the employment nondiscrimination 
provisions of the Civil Rights Act of 1964 and 
other federal laws. 
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Affirmative action remains highly controversial, and the people in several states 
have voted to end it. In 1996, Californians voted 54%-46% to amend their state 
constitution by passing the California Civil Rights Initiative (Proposition 209). This 
brief law stipulated that the state of California and its political subdivisions (such 
as counties, cities, and towns) “shall not discriminate against, or grant preferential 
treatment to, any individual or group on the basis of race, sex, color, ethnicity, or 
national origin in the operation of public employment, public education, or pub- 
lic contracting.” Although voters in Houston, Texas, defeated an anti—affirmative 
action measure in 1997, the citizens of the state of Washington passed a measure 
almost identical to California’s in 1998, by a vote of 58%—42%. 

More recently, in November 2006, voters in Michigan approved, 58%—42%, 
a measure to ban “affirmative action programs that give preferential treatment to 
groups or individuals based on their race, gender, color, ethnicity or national origin 
for public employment, education or contracting purposes.” This effectively over- 
turned the preference programs at issue in the Supreme Court decisions of 2003. 
In November 2008, Nebraska voters passed a similar measure, 58%—42%, but 
Coloradans defeated one, 49%—51%. And as recently as early November 2010, voters 
in Arizona approved a similar measure, 60%—40%. 


| International Perspectives a 
Apartheid in South Africa 
From 1948 until the early 1990s, the minority white population of South Africa ruled over 


the black majority through a detailed and comprehensive system of segregation laws. Among 
other provisions, these laws 


e prohibited marriages between whites and those of other races (1949): 
° required the different races to live in separate areas (1950); 


£ 


* prohibited blacks from performing skilled labor in urban areas, except as specifically 


permitted (1951): 


© required blacks to carry national identification at all times and prohibited blacks 
from traveling from a rural area to an urban one without a permit (1952): 


e prohibited strikes by blacks (1953): 


£ 


¢ required the segregation of all public accommodations (1953); and 


¢ classified all blacks into one of eight ethnic groups, established a nominally inde- 
pendent homeland for each, compelled blacks to become citizens of one of these 
homelands, and removed their South African citizenship (1959, 1970). 


This system was known as "apartheid" and depended on strict racial definitions. The 
Office for Race Classification was responsible for determining the race of all South Africans.*" 


Like black Americans, women have suffered legal and societal discrimination 
throughout American history. In the next section, we review the history and ongo- 
ing controversies of the women’s rights movement. 


MB {EQUALITY FoR WOMEN 


Masor Issue 


© How have Congress and the courts expanded the civil and political rights of 


women over the course of American history, and what controversies remain 
today? 


As we saw in Chapter 1, when the American founders wrote that “all men are cre- 
ated equal,” they used the word men generically to refer to human beings. “Natural 


liberty,” Alexander Hamilton wrote, “is a gift of the beneficent Creator to the whole 
human race.” Yet, at the time of the founding, women could not vote (except in 
New Jersey, where unmarried women could vote from 1776 to 1807), and married 
women, who lost their separate legal identity to their husbands, could not buy, own, 
or sell property in their own name; sue or be sued; or make contracts and wills. Sin- 
gle women and widows, however, had essentially the same property rights as men. 

This distinction between married and unmarried women had been the rule 
under English law and, therefore, in the American colonies. Nonetheless, all the 
rights identified in the Constitution of 1787 (such as trial by jury in criminal cases, 
no ex post facto laws, and habeas corpus protections) and in the Bill of Rights (such 
as freedom of speech and protection against cruel or unusual punishments) applied 
to women just as to men. 


The Beginning of the Women's Rights Movement 


In March 1776, Abigail Adams wrote to her husband John, then serving at the Sec- 
ond Continental Congress in Philadelphia, complaining of the legal inequality of 
women: “|I]n the new Code of Laws which I suppose it will be necessary for you to 
make I desire you would Remember the Ladies, and be more generous and favour- 
able to them than your ancestors. Do not put such unlimited power into the hands 
of the Husbands. Remember all Men would be tyrants if they could.”” 

Despite this plea, little was done to expand women’s legal and political rights 
until 1838, when Kentucky granted unmarried women the right to vote in some lo- 
cal elections. The next year, states began passing Married Women’s Property Acts, 
granting married women some or all of the property rights possessed by men. Be- 
tween 1839 and 1895, all the states passed such laws. One of the most far-reaching 
was New York’s reform of 1860. It guaranteed the right of married women to buy, 
own, and sell property; to enter into contracts in their own name; to sue in court; to 
keep their own wages; and to be a joint guardian of their children. 

The women’s movement for full political equality with men began in 
earnest in 1848 in Seneca Falls, New York, when Lucretia Mott and Eliza- 
beth Cady Stanton organized the first public meeting to address the “social, 
civil and religious rights of women.” More than 250 women and 40 men 
(including abolitionist leader Frederick Douglass) attended the Seneca 
Falls Convention. It adopted a “Declaration of Sentiments,” closely mod- 
eled on the Declaration of Independence, that affirmed, “We hold these 
truths to be self-evident: that all men and women are created equal.” It 
“demand|[ed]” for women “the equal station to which they are entitled,” in- 
cluding the rights to vote, own property (whether married or unmarried), 
attend college, pursue a career of her choosing, and participate in religious 
institutions on the same basis as men.” 

In 1851, Stanton and Susan B. Anthony began a 50-year collabora- 
tion fighting for women’s rights. They founded a women’s rights news- 
paper in 1868 and, a year later, the National Woman Suffrage Association 
(NWSA). In this same year Lucy Stone and Julia Ward Howe founded the 
American Woman Suffrage Association (AWSA). The two groups pursued 
different political and legal strategies to achieve women’s suffrage. In the 
1860s, some prominent women’s rights leaders opposed the adoption of 
the Fourteenth Amendment because in Section 2, it stated the presump- 
tion of universal male suffrage and, indeed, introduced the word niale into 
the Constitution for the first time. 

In 1869, the Wyoming Territory granted women voting rights on the 
same terms as men. The Utah Territory followed a year later. But when Wy- 
oming applied to become a state in 1890, many in Congress opposed the 
state constitution because of its women’s suffrage provision. In response, 
the territorial legislature sent a telegram to Washington stating, “we will 


Architect of the Capitol 
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Married Women's Property Acts—laws 
passed in all the states between 1839 and 
1895 to give married women some or all of 
the property rights possessed by married 
men. 


Women's movement—the political and 
social movement that began at the Seneca 
Falls Convention in 1848 that sought full 
legal and political equality for women. 


Seneca Falls Convention—held in 1848 

in Seneca Falls, New York, the first public 
meeting to address the “social, civil and 
religious rights of women." It was attended 
by more than 250 women and 40 men and 
adopted a "Declaration of Sentiments,” 
modeled on the Declaration of Independence. 


Suffrage—the right to vote. 


This marble statue of the 

three most influential leaders of the women's rights 
movement—(from left to right) Elizabeth Cady Stanton, 
Susan B. Anthony, and Lucretia Mott—is in the U.S. 
Capitol Building. 
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remain out of the Union a hundred years rather than come in without the women.” 
Congress relented and accepted Wyoming into the Union as the first state in which 


women had full voting rights. 


During this period, some in the women’s movement sought help from the 
courts, arguing that the right of women to vote derived from the citizenship provi- 
sions of the Fourteenth Amendment. In 1875, however, the Supreme Court ruled in 
Minor v. Happersett that the rights of citizenship (women were indeed citizens) did 
not include the right to vote: “For nearly ninety years the people have acted upon 
the idea that the Constitution, when it conferred citizenship, did not necessarily 


confer the right of suffrage. 


2254 


The Modern Women's Movement 


In 1890, the two major women’s rights groups, the NWSA and AWSA, merged to 
become the National American Woman Suffrage Association (NAWSA). Its leaders 
were Elizabeth Cady Stanton (its first president), Lucy Stone, and Susan B. Anthony 
(who served as president from 1892 to 1900). In 1893, New Zealand became the first 
nation to grant women the right to vote. Australia followed in 1902. 

The right to vote was not the only issue that affected women. In the early 1900s, 
many states wrote laws to improve their condition in the workplace, such as limit- 
ing the hours they could work, prohibiting night work, and establishing a minimum 
wage for women (when one did not yet exist for men). In 1908, the Supreme Court 
upheld state laws limiting a woman’s workday to 10 hours; and in 1937, overturning 
a previous decision, it upheld a separate state minimum wage for women. 

In 1913, tensions within the women’s rights movement resulted in the expul- 
sion of militant suffragette Alice Paul from NAWSA over issues of tactics and fo- 
cus. Three years later, Paul founded the National Women’s Party, which rejected the 
state-by-state approach of the NAWSA in favor of fighting for a women’s suffrage 
amendment to the U.S. Constitution. Soon NAWSA refocused its efforts on the pas- 
sage of a federal constitutional amendment. 

By 1919, women had the right to vote in about half the states, although in 
some of these, they could vote only in presidential elections. In this year, women’s 
suffrage finally garnered the support of the necessary two-thirds of the House and 
Senate, which sent to the states a proposed Nineteenth Amendment to the U.S. Con- 
stitution: “The right of citizens of the United States to vote shall not be denied or 
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Suffragists march for Baia = 
the right to vote in New York City in 1913. This movement achieved success in 1920 
when the Nineteenth Amendment became part of the Constitution. 
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abridged by the United States or by any State on 
account of sex.” In August 1920, Tennessee became 
the 36th state to endorse the amendment, making 
it part of the Constitution. 

Just three years later, while attending the 75th 
anniversary of the Seneca Falls Convention in New 
York, Alice Paul drafted what became known as the 
Equal Rights Amendment (ERA): “Men and women 
shall have equal rights throughout the United States 
and every place subject to its jurisdiction.” Not all 
women’s advocates embraced the proposal. Some 
feared that it would invalidate protective employ- 
ment legislation for women. It was later rewritten to 
read: “Equality of rights under the law shall not be 
denied or abridged by the United States or by any 
state on account of sex.” The ERA was introduced 
into every session of Congress for half a century. 

Although the Great Depression and World 
War II pushed women’s rights issues into the back- 
ground of national affairs, the civil rights move- 
ment refocused attention on the subject. The 1960s 


saw the birth of a new women’s move- 
ment, inspired by such books as Betty 
Friedan’s The Feminine Mystique. Wom- 
en’s liberation became a popular term, 
as women challenged laws and practices 
that many believed placed them in a 
subordinate position to men in Ameri- 
can society. 

Women scored two important vic- 
tories in the 1960s. The first was the 
Equal Pay Act of 1963, which prohibited 
industries engaged in interstate com- 
merce from paying men and women 
different amounts for “equal work on 
jobs the performance of which requires 
equal skill, effort, and responsibility, 
and which are performed under simi- 
lar working conditions.” The second 
was the inclusion of “sex” as a category 
of prohibited employment discrimina- 
tion in Title VII of the Civil Rights Act 
of 1964. Later the federal courts would 
interpret this language broadly to pro- 
hibit “sexual harassment” against work- 
ing women or the creation of a “hostile 
work environment.” 

In 1966, the National Organization 
for Women (NOW) was founded, and 
other groups devoted to women’s rights 
followed. The ACLU became increas- 
ingly interested in the issue and estab- 
lished the Women’s Rights Project. At 
the urging of these and other groups, 
Congress passed the Equal Rights 
Amendment in 1972 and, follow- 
ing standard practice, gave the states 
seven years to ratify. Within one year, 
22 states did so; but after seven years, 
the number was stuck at 35, three short 
of the necessary three-fourths. Al- 
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Women in Public Office: Famous Firsts 


¢ In 1887, Susanna Medora Salter was elected mayor of Argonia, Kansas, becoming the 
nation's first elected woman mayor. 

¢ In 1917, Jeannette Rankin of Montana became the first women to serve in the U.S. 
House of Representatives. 

¢ In 1922, Rebecca Felton of Georgia became the first woman to serve in the United 
States Senate after the governor appointed her to fill a vacancy. She served just two 
days before a successor was elected. 

© In 1924, Nellie Tayloe Ross of Wyoming was elected the nation’s first woman 
governor. Although she was defeated for reelection in 1926, she later became vice 
chairwoman of the Democratic National Committee and served as director of the U.S. 
Mint from 1933 to 1952. 

¢ In 1932, Hattie Wyatt Caraway of Arkansas became the first women elected to the 
Senate. She had been appointed to that body the year before to fill out the term of 
her deceased husband. 

¢ In 1933, Frances Perkins, nominated by newly elected president Franklin Roosevelt to 

be secretary of labor, became the first women to serve in a presidential cabinet. 

In 1979, the likeness of Susan B. Anthony appeared on the new dollar coin, the first 

time a woman appeared on U.S. currency. 

In 1981, Sandra Day O'Connor, nominated by President Ronald Reagan, became the 

i first woman to serve on the Supreme Court. 

_ @ In 1984, Congresswoman Geraldine Ferraro was nominated by the Democratic Party 

; to became the first vice-presidential nominee of a major party. 
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' s ° In 1993, Janet Reno became the first woman to serve as attorney general of the 
ay United States. 

— ® In 1997, Madeleine Albright became the first woman to serve as secretary of state, 
t ; the highest-ranking cabinet position. 

“co @ In 2001, Condoleezza Rice became the first woman to serve as national security 


as adviser to the president. 

— ® In 2002, Nancy Pelosi (D-CA) became leader of the Democratic Party in the U.S. House 

ve of Representatives, becoming the first woman to lead a major party in the Congress. 
2 After the Democratic Party in the House gained a majority in the November 2006 

‘ elections, Pelosi became the first woman Speaker of the House in January 2007. 

: When President George W. Bush delivered his State of the Union Address in the House 


a chamber on January 23, 2007, he acknowledged the historic occasion: “[Tlonight | 

ie have the high privilege and distinct honor of my own as the first President to begin 
f y the State of the Union message with these words: Madam Speaker." 

© In 2008, New York senator Hillary Clinton became the first woman to come close to 
rica winning the presidential nomination of a major party, and Governor Sarah Palin of 

fey Alaska became the first woman to be the Republican vice-presidential nominee. 


though Congress in 1978 gave a three-year extension for ratification, no new states 


endorsed the amendment, and it failed. 


Not all women supported the ERA. Perhaps its most effective opponent was 


Phyllis Schlafly of Illinois, who led the “Stop the ERA” movement. Schlafly warned 
that the amendment would harm women by ending legal benefits for wives under 
the Social Security system and the legal exemption of women from mandatory mili- 
tary service during wartime. Many commentators credit her efforts with stemming 
the momentum for ratification. 

In the same year that Congress passed the ERA, it approved Title IX of the Edu- 
cation Amendments of 1972. Title IX provided that “[n]o person in the United States 
shall, on the basis of sex, be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any education program or activity receiving 
Federal financial assistance.” Title IX has had a large impact on college and university 
athletics, opening up varsity athletic opportunities for women at America’s colleges 
and universities. Nonetheless, it has generated controversy among some coaches and 
participants in men’s sports who contend that it has reduced opportunities for male 
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Pas Des e dat eee 

Rational-basis test—the lowest level of 
scrutiny used by the Supreme Court in 
addressing constitutional issues. When using 
this standard of review, the Court requires 
only that the law or government program at 
issue be rationally related to some legitimate 
government function or interest. 


Intermediate or heightened scrutiny— 
the level of scrutiny the Supreme Court 
uses to evaluate the legality of laws or 
government policies and programs that 
distinguish between the sexes. In such 
cases, the government must show that the 
distinction serves important governmental 
objectives and is substantially related to the 
achievement of those objectives. 


athletes in such sports such as gymnastics and wrestling, as colleges and universities 
try to equalize the numbers of men and women playing varsity sports. 


The Courts and Women's Rights 


The federal courts have also been active on women’s rights. In its earliest cases on 
the subject, the Court applied ordinary scrutiny in reviewing laws that made dis- 
tinctions based on sex. Under this approach, such a law does not violate equal pro- 
tection if it has a “rational basis.” This rational-basis test is a fairly lenient standard, 
requiring no more than some reasonable grounds for the distinctions in the law. 
Rarely do the courts overturn a law when using this test. 

Some advocates of women’s rights have pushed the courts to treat sex distinc- 
tions as they treat racial distinctions: as a “suspect” classification requiring strict 
scrutiny. As noted in the discussion of affirmative action, to survive strict scrutiny, 
a law, policy, or program must serve a compelling government interest and be nar- 
rowly tailored to serve that interest. 

Instead of adopting this standard, the Court introduced intermediate or height- 
ened scrutiny in sex discrimination cases in the 1970s. According to the Court in 
Craig v. Boren (1976), classifications based on gender “must serve important govern- 
mental objectives, and must be substantially related to achievement of those objec- 
tives.’ Applying heightened scrutiny, the Court overturned laws that favored men 
as executors of estates, that established different ages for child support obligations 
to sons and daughters, that set different drinking ages for men and women, and that 
provided Social Security benefits to widows but not widowers. 

In other cases, the Court sought to equalize job opportunities for women by 
overturning mandatory pregnancy leaves (1974), by prohibiting laws that harmed 
women’s employment opportunities through arbitrary height and weight require- 
ments (1977), and by banning company policies that barred women of child bear- 
ing age from jobs that might harm a developing fetus (1991). 

In a recent case that attracted widespread attention, a former employee of the 
Goodyear Tire & Rubber Co., Lilly Ledbetter, sued the company for sex discrimina- 
tion that she claimed she had suffered many years before and that had suppressed 
her wages until her retirement in 1998. The problem was that the law that allowed 
such suits required that a complaint be filed with the EEOC within 180 days of 
the alleged discriminatory act. In Ledbetter v. Goodyear Tire & Rubber Co. (2007), the 
Court ruled 5-4 against Ledbetter, who had won in a lower federal court, saying that 
the time limits for her claim had long since expired.” 

One of the first acts of the new Congress that convened in January 2009 was to 
pass the Lilly Ledbetter Fair Pay Act, which overturned the Ledbetter decision by ap- 
plying the 180-day time limit to each time an employee is paid if the compensation 
was affected by a discriminatory act, even if long in the past. In his ninth day in of- 
fice, President Barack Obama signed the law in a highly publicized public ceremony 
at the White House. 


Women, the Military, and the Law 


Until the twentieth century, the regular armed forces of the United States and the 
state militia were limited to men (although a handful of women served in the na- 
tion’s wars disguised as men). The nation’s military academies were also restricted 
to men. A small number of women served in World War I and a much larger num- 
ber enlisted during World War II (1941-1945) when all the services created special 
corps for women to serve in various support capacities. About a third of a million 
women served during the war. Then, in 1975, Congress opened all the service acad- 
emies to women. Currently, women constitute a fifth of all military personnel in the 
United States. Under federal law and policy, women may serve in combat positions 
aboard ship and on aircraft, but they may not serve in the infantry. 


} The Supreme Court has heard two important cases on women and the military. 
In the first, Rostker v. Goldberg (1981), the Court addressed a challenge to the Military 
Selective Service Act on equal protection grounds. The case began near the end of the 
Vietnam War when several men challenged the male-only draft as unconstitutional. 
After the draft was discontinued, President Jimmy Carter reinstated registration 
for young men in 1980. Goldberg renewed his suit for himself and others similarly 
situated. 

Writing for the six-member majority in upholding the federal law, Justice Wil- 
liam Rehnquist noted that the Constitution vested in Congress the powers “[t]o 
raise and support Armies,” “[t]o provide and maintain a Navy,” and “[t]o make 
Rules for the Government and Regulation of the land and naval Forces.” In exercis- 
ing these powers, Congress had restricted the draft and selective service registration 
to men. The Court, Rehnquist said, owed great deference to Congress’s judgment, 
especially in an area of such importance where the justices had no particular exper- 
tise. “We must be particularly careful,” he wrote, “not to substitute our judgment of 
what is desirable for that of Congress.” 

The second case involved the constitutionality of the male-only admission pol- 
icy of the Virginia Military Institute (VMI), the nation’s oldest state-funded military 
academy. In 1990, the U.S. Department of Justice sued the state of Virginia for deny- 
ing equal opportunity to women in admission to VMI. After numerous witnesses 
testified over six days, a federal district judge ruled that the state had presented suf- 
ficient justification for maintaining the male-only policy. When a federal appellate 
court reversed the decision, Virginia proposed a parallel program for women at a 
private liberal arts college. 

In 1996, United States v. Virginia made it to the U.S. Supreme Court. By a 7-1 
vote, the Court overturned VMI’s admission policy as a violation of the equal pro- 
tection clause of the Fourteenth Amendment. Writing for the majority, Justice Ruth 
Bader Ginsburg held that the state had not shown the “exceedingly persuasive jus- 
tification” necessary to defend the exclusion of women. Laws and policies may not 
deny women “simply because they are women, full citizenship stature—equal op- 
portunity to aspire, achieve, participate in and contribute to society based on their 
individual talents and capacities.” 

Civil rights laws have a broad reach, and the principles of equal opportunity 
and nondiscrimination are not limited to African Americans and women. Here we 
review civil rights developments and controversies regarding older Americans, in- 
dividuals with disabilities, and gays and lesbians. 


OTHER MINORITIES 


Mauor Issue 


® How does modern civil rights law affect older Americans, individuals with 
disabilities, and gays and lesbians? 


The Civil War amendments, the Reconstruction Acts, and modern civil rights legis- 
lation all sought to secure the civil and political rights of black Americans. Yet these 
laws used broad language not necessarily limited to discrimination against blacks. 
The Fourteenth Amendment, for example, prohibits states from denying due pro- 
cess and equal protection to “any person.” And the Civil Rights Act of 1964 prohibits 
(1) discrimination in public accommodations on the basis of “race, color, religion, 
or national origin” and (2) discrimination in hiring and promotion on the basis of 
“race, color, religion, sex, or national origin.” In 1975, Congress expanded the Voting 
Rights Act to prohibit discrimination against four “language minorities”: “Ameri- 
can Indian{s], Asian American[s], Alaskan Natives or [those] of Spanish heritage.” 
Court cases and administrative rulings in recent decades have embraced a broad 
interpretation of the protected categories. “Race,” for example, includes groups that are 
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“ethnically and physiognomically distinctive” (e.g., Arabs)® or individuals who share a 
common “ancestry or ethnic characteristics” (native Hawaiians)."' Similarly, “national 
origin” includes “birthplace, ancestry, culture, or linguistic characteristics common to 
a specific ethnic group.”® Also, under EEOC interpretations, employees cannot dis- 
criminate against someone because he or she has a name or a spouse “associated witha 
national origin group”; attends “schools, churches, temples or mosques, generally used 
by persons of a national origin group”; or belongs to an organization that is identified 
with or “[seeks] ...to promote the interests of national origin groups.’ 

Few Americans today would dispute the wrongness of denying someone a job or 
promotion because of race, ethnicity, or gender. But what about older Americans and 
people with disabilities? Does it violate the principle of equal rights in the Declaration 
of Independence to require workers to retire at a certain age? What if those workers 
are police officers, firefighters, or airplane pilots? Does it violate the nation’s founding 
principles to refuse to hire a person who is disabled if the employer suspects that the 
job candidate will not perform as well as someone else? Does equality of rights require 
public authorities to make special efforts to provide people with disabilities access 
to public transportation and buildings? Finally, most Americans today would agree 
that government may not prohibit someone of one race from marrying someone of 
another race. But what if a male wants to marry a male, or a women wants to marry 
a woman? In recent years, the American people, their elected officials, and state and 
federal judges have been grappling with these and related questions. 


Older Americans 


Although Congress in 1964 defeated an amendment to Title VU of the Civil Rights 
Act that would have prohibited employment discrimination based on age, three years 
later it passed the Age Discrimination in Employment Act (ADEA) to address the 
problem. Drawing from the language of Title VII, Congress made it illegal for an 
employer “to fail or refuse to hire or to discharge any individual or otherwise dis- 
criminate against any individual with respect to his compensation, terms, conditions, 
or privileges of employment, because of such individual’s age.” The original act cov- 
ered only those 40-64 years old. Later, the upper limit was extended to 69; and then 
in 1986, the cap was removed entirely, thereby prohibiting mandatory retirements 
based on age. The law exempted police, firefighters, and commercial pilots. 

The EEOC is the federal agency that enforces the ADEA. Each year it receives 
15,000—20,000 complaints of illegal age discrimination. In 2007, it 


* dismissed almost a fifth of the cases because the charge was withdrawn, lack of 
jurisdiction, or other reasons; 

* found no discrimination in just over three-fifths of the cases; and 

* resolved the remaining one-fifth to the benefit of the complaining party, with 
the employer either ending the discriminatory practice or providing monetary 
compensation as part of a settlement (a total of $68.8 million). 


Companies sometimes reduce their costs by firing high-salaried employees. 
Because older workers tend to make more than younger ones, they may suffer more 
when companies retrench. Is this illegal age discrimination? The federal courts have 
ruled that the ADEA is not violated as long as there is no intent to discriminate be- 
cause of age. According to a federal appellate court, the law was “not intended to be 
used as a means of reviewing the propriety of a business decision” 

What about policies that benefit, rather than harm, older employees? In 2004, 
the Supreme Court heard for the first time a so-called reverse age discrimination 
case in which the General Dynamics Corporation offered less generous retirement 
benefits to those under 50 than those older. Workers 40-50, who are covered by 
ADEA, brought suit claiming illegal age discrimination. But the majority of the 
Court held that “the text, structure, purpose, and history of the ADEA... [show] 


that the statute does not mean to stop an employer from favoring an older employee 
over a younger one.” . 


People with Disabilities 


In 1990, Congress extended legal protections to 
Americans with disabilities by passing the Ameri- 
cans with Disabilities Act (ADA). In passing the 
law, Congress found that 43 million Americans 
“have one or more physical or mental disabilities” 
and that these people are often isolated and segre- 
gated. Discrimination against them continues to be 
“a serious and pervasive social problem.” In pass- 
ing the ADA, Congress committed the nation “to 
assure equality of opportunity, full participation, 
independent living, and economic self-sufficiency 
for such individuals.” At the signing ceremony 
in July 1990, President George H. W. Bush praised 
the new law for ensuring that “every man, woman, 
and child with a disability can now pass through 
once-closed doors into a bright new era of equality, 
independence, and freedom.”® 

Specifically, the ADA prohibits discrimina- 
tion in employment, in the programs and services 
of public entities (e.g., mass transit systems), and 
in public accommodations. It defines a disabil- 
ity as “(a) a physical or mental impairment that 
substantially limits one or more of the major life 
activities; (b) a record of such an impairment; or (c) 
being regarded as having such an impairment.” It 
bars employers from refusing to hire or promote a 
“qualified individual with a disability” and requires 
them to make “reasonable accommodations” to 
workers with disabilities, such as providing wheel- 
chair access and restructuring jobs, unless this im- 
poses an “undue hardship.” Also, the ADA prohibits 
employers from asking job applicants whether they 
have a disability. Employers may, however, ask appli- 
cants whether they can perform certain job-related 
tasks. 

Each year the EEOC receives 15,000—20,000 
complaints of employer discrimination against peo- 
ple with disabilities. In 2008, in a pattern similar to 
its age discrimination enforcement, it 
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The Americans with 
Disabilities Act (ADA) effectively requires wheelchair access in all public 
transportation systems. These photos show wheelchair accessible buses in Texas 
(top) and Minnesota (bottom). 


- dismissed about one-sixth of the cases because the charge was withdrawn, lack 


of jurisdiction, or other reasons; 


- found no discrimination in just under three-fifths of the cases; and 

- resolved the remaining one-quarter of the cases to the benefit of the complain- 
ing party, with the employer either making changes to accommodate the worker 
or providing monetary compensation as part of a settlement (a total of $57.2 


million). 


Gays and Lesbians 


As we noted in the previous chapter, the Supreme Court ruled in 2003 that homo- 
sexuals have a “full right to engage in their conduct without intervention of the 
government.” In a word, the state must leave them alone when it comes to private 
consensual sexual behavior. This does not mean, however, that the nation’s civil 
rights laws extend to gays and lesbians; for Congress has consistently refused to add 
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Civil union—domestic arrangement 
recognized by the laws in some states that 
grants same-sex couples most or all of the 
benefits, protections, and responsibilities 
enjoyed by spouses in a marriage. Also called 
a domestic partnership. 


sexual orientation as a category of prohibited discrimination. Gays and lesbians 
have been more successful in the states, many of which now protect homosexuals 
against discrimination in employment and public accommodations. Yet, as we also 
saw in the last chapter, on two occasions the Court has ruled that in some circum- 
stances private organizations have a First Amendment right of “expressive associa- 
tion” to exclude homosexuals, even if state law requires otherwise. 

Perhaps the most contentious issue currently regarding gay rights is same-sex 
marriage. This subject broke into public consciousness in 1993 when the Hawaii Su- 
preme Court ruled that the state’s ban on same-sex marriage might violate the equal 
protection clause of the state’s constitution. After a lower court ruled that the state had 
not demonstrated a compelling reason to prohibit same-sex marriage, large majorities 
in the state legislature (25-0 in the Senate and 44-6 in the House) proposed a state 
constitutional amendment to ban same-sex marriages. In November of 1997, 69% of 
the voters approved the amendment. 

The developments in Hawaii attracted widespread national attention because of the 
“Full Faith and Credit” clause of Article IV of the U.S. Constitution. It reads, “Full Faith 
and Credit shall be given in each State to the Public Acts, Records, and judicial Proceed- 
ings of every other State.” Opponents of same-sex marriage worried that if gay marriages 
became legal in one state, all other states would have to recognize them. In that case, gay 
couples who wanted to marry could simply travel to a state that allowed same-sex mar- 
riage and then return home as married, despite the laws of their home state. 

To address this concern, Congress passed the Defense of Marriage Act by a vote 
of 342-67 in the House and 85-14 in the Senate. President Bill Clinton signed the 
measure into law on September 21, 1996. The law had two key provisions: 


No State, territory, or possession of the United States, or Indian tribe, shall 
be required to give effect to any public act, record, or judicial proceeding 
of any other State, territory, possession, or tribe respecting a relationship 
between persons of the same sex that is treated as a marriage under the laws 
of such other State, territory, possession, or tribe, or a right or claim arising 
from such relationship.... 


In determining the meaning of any Act of Congress, or of any ruling, regu- 
lation, or interpretation of the various administrative bureaus and agencies 
of the United States, the word “marriage” means only a legal union between 
one man and one woman as husband and wife, and the word “spouse” refers 
only to a person of the opposite sex who is a husband or a wife. 


Because the U.S. Constitution trumps legislation that violates it, it was not clear 
when the law passed whether its first provision would withstand judicial scrutiny, 
given the constitutional obligations of states to respect the “Public Acts, Records, 
and judicial Proceedings” of all the other states. 

The issue heated up again in 1999. The constitution of Vermont stipulates that 
“government is, or ought to be, instituted for the common benefit, protection, and 
security of the people, nation, or community.” In December, the state supreme court 
ruled that this provision required the state legislature either to include same-sex 
couples within the state’s marriage laws or to create a parallel “domestic partner- 
ship” system that gave same-sex couples “the common benefits and protections that 
flow from marriage under Vermont law.” 

A few months later, the state legislature passed and Governor Howard Dean 
signed the nation’s first civil unions law, which became effective on July 1, 2000. 
Although the law reaffirmed that civil marriage “consists of a union between a man 
and a woman,” it extended to same-sex couples who formally entered into civil 
unions “all the same benefits, protections and responsibilities under law...as are 
granted to spouses in a marriage.” These included, among others, property rights, 
inheritance rights, rights to sue for harm to a partner, adoption rights, family leave 
benefits, and immunity from compelled testimony against a partner. The California 
legislature passed a similar law in 2003 (effective January 1, 2005) to “extend the 
rights and duties of marriage to persons registered as domestic partners.” 


These actions seemed to embrace a practical compromise: only a man and a 
woman could “marry,” but same-sex couples could register to enjoy all the legal rights 
and benefits of marriage. In November 2003, however, the Massachusetts Supreme 
Court ruled in a 4—3 decision that the state legislature had “no rational reason” for 
restricting marriage to heterosexual couples. It attributed the state’s policy to “persis- 
tent prejudices” against homosexuals. The court concluded that the ban on same-sex 
marriages violated the state constitution, and it gave the state legislature 180 days to 
rewrite the marriage laws. The dissenters sharply disputed the court’s reasoning, in- 
sisting that “[t]he power to regulate marriage lies with the Legislature, not with the 
judiciary.” Instead of protecting individual rights, the court had become the “creator 
of rights.””” On May 17, 2004, same-sex marriages began in Massachusetts. 

Iwo years later, the highest courts of New York and Georgia reached the oppo- 
site conclusion, holding that same-sex marriage was a policy matter to be decided by 
the legislature. A state legislature, the New York court insisted, could have legitimate 
reasons for limiting marriage to a man and a woman. In particular, it could reason- 
ably believe “that it is better, other things being equal, for children to grow up with 
both a mother and a father.” According to the court, “[i]ntuition and experience 
suggest that a child benefits from having before his or her eyes, every day, living 
models of what both a man and a woman are like.””! 

The Massachusetts Supreme Court decision of 2003 touched off a grassroots 
campaign by opponents of same-sex marriage to amend state constitutions. They 
were able to get measures prohibiting gay marriage on the ballot in 27 different 
states in 2004—2008. Voters approved them in all 27, averaging 63% in favor. (Voters 
in Arizona defeated such an amendment in 2006 and then approved one in 2008.) 
By 2009, 30 states had constitutional provisions prohibiting same-sex marriage, and 
another 11 had state laws, but not constitutional provisions, defining marriage as 
between one man and one woman.” 

In May 2008, the California Supreme Court refocused national attention on 
the issue when it ruled that state law limiting marriage to one man and one woman 
violated the state’s constitution. Because the legislature had previously created “do- 
mestic partnerships” that conferred on same-sex couples all the rights and benefits 
of marriage, the issue before the court was whether the state could restrict the name 
“marriage” to opposite sex couples. By a 4-3 vote, the court held that same-sex 
couples had a right to “equal dignity and respect” under the state Constitution and 
therefore must be allowed to marry on equal terms with opposite-sex couples.” In 
October 2008, the Connecticut Supreme Court likewise ruled in favor of same-sex 
marriage, again by a 4~3 vote. 

When the California Supreme Court issued its ruling, opponents of same-sex 
marriage mobilized to amend the state Constitution to overturn the court’s deci- 
sion. They succeeded in placing such a measure—Proposition 8—on the November 
ballot; it passed 52%-—48%. Voters in two other states also approved constitutional 
amendments to limit marriage to one man and one woman: Arizona (57% in favor), 
reversing a 2006 vote, and Florida (62% in favor). 

Despite the string of victories by the opponents of gay marriage in popular 
votes, proponents scored several victories in 2009 in state courts and legislatures. 
The Iowa Supreme Court ruled in favor of same-sex marriage in April, followed 
by legislatures in Vermont (April), Connecticut (April), Maine (May), and New 
Hampshire (June). It remains to be seen whether federal courts will interpret the 
“full faith and credit” clause of the U.S. Constitution to require all states to recog- 
nize same-sex marriages entered into in states that permit them. 

Outside the United States, seven nations had extended marriage to same-sex 
couples by 2009: Canada, South Africa, and five European countries—Belgium, 
Netherlands, Norway, Spain, and Sweden. Are same-sex marriages in these countries 
recognized in other countries? Generally, the answer is no. To remove any ambigu- 
ity, Australia passed a law in 2004 defining marriage in Australia as “the union of a 
man and a woman to the exclusion of all others, voluntarily entered into for life.” The 
law prohibited the recognition of same-sex marriages performed elsewhere.” The 27 
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member states of the European Union have debated, but not yet passed, a provision 
that would require each nation to recognize same-sex marriages conducted in any 


other EU state. 


BB (CIVIL RIGHTS AND DELIBERATIVE DEMOCRACY 


The long struggle over civil rights in the United States has involved both clashing in- 
terests and collective deliberation about justice and the common good. The American 
founders fully understood that not all those living in the United States at the time were 
enjoying their natural rights to life, liberty, and the pursuit of happiness. Many ex- 
pected slavery to die out as the principles of freedom increasingly influenced human 


Key National Laws and Constitutional Amendments 
Affecting Civil Rights in the United States 


Missouri Compromise of 1820 
Compromise of 1850 

Kansas-Nebraska Act of 1854 
Thirteenth Amendment (1865) 

Civil Rights Act of 1866 

Reconstruction Acts (1867 and 1868) 
Fourteenth Amendment (1868) 
Fifteenth Amendment (1870) 

Civil Rights Act of 1875 

Nineteenth Amendment (1920) 

Civil Rights Act of 1957 

Civil Rights Act of 1960 

Equal Pay Act of 1963 

Twenty-fourth Amendment 

Civil Rights Act of 1964 

Voting Rights Act of 1965 

Age Discrimination in Employment Act of 1967 
Civil Rights Act of 1968 (Fair Housing Act) 
Voting Rights Act Amendments of 1982 
Americans with Disabilities Act of 1990 
Defense of Marriage Act of 1996 


Key Supreme Court Decisions on Civil Rights 3 
Equality for Blacks (nineteenth century) 


Dred Scott v. Sandford (1857) 
Plessy v. Ferguson (1896) 


School Desegregation and Busing 


Brown v. Board of Education (1954) 

Milliken v. Bradley (1974) 

Parents Involved in Community Schools v. Seattle Schoo! District 
No. 1 (2007) 


Voting Rights 


Shaw v. Reno (1993) ke 
Georgia v. Ashcroft (2003) 


(continued) 


behavior. Instead, the slave interest grew, and more and more 
Americans subordinated moral principles to economic gain. 
By the 1850s, even some political leaders from free states ex- 
pressed indifference to the spread of slavery. Abraham Lin- 
coln, abolitionists, and the new Republican Party opposed 
this growing sentiment and worked to reinvigorate public 
understanding and commitment to the principles of free- 
dom. The Civil War proved that the divisions over slavery 
were too deep to be resolved by what James Madison had 
called “the mild voice of reason.” 

In the decades after the Civil War, national majori- 
ties tried to secure the rights of citizenship for the former 
slaves, but they were thwarted by the power of majorities 
in the states of the former Confederacy and by Supreme 
Court decisions that limited federal power to combat pri- 
vate discrimination. Little progress was made until the civil 
rights movement of the 1950s and 1960s drove home to 
white Americans the moral imperative of achieving justice 
for their fellow citizens. No interpretation of the events of 
this period, which culminated in the great civil rights acts of 
1964 and 1965, would be complete without recognizing the 
role that citizen deliberation about justice and the common 
good played in building national majorities for change. 

National deliberation continues on the future of civil 
rights policy, especially on school desegregation, voting 
rights, and affirmative action. All three issues have sparked 
lively debate on the meaning of the civil rights achieve- 
ments of the 1960s and the proper purposes of American 
government. That debate will continue. 

The movement for women’s rights in the United 
States, especially since the Seneca Falls Convention of 1848, 
provoked lengthy national deliberation about the meaning 
of citizenship and the rights it conveys. In the nineteenth 
century, men throughout the nation came to understand 
that all citizens, including married women, should have the 
right to own and convey property in their own name and 
to have access to the courts. And by the early twentieth cen- 
tury, national majorities agreed that female citizens should 
have an equal share in choosing their leaders. 

The great debates over civil rights prodded Americans 
to think seriously about whether new policies were required 
to protect the rights and interests of groups in addition to 
blacks and women. With support from the executive branch, 
Congress prohibited employment discrimination against 


older Americans and people with disabilities, and 
it went further to require public agencies to take 
positive actions to bring the latter group more fully 
into the American mainstream. 

For gays and lesbians the courts have played 
a major role in instigating change. Federal courts 
overturned state laws that criminalized homosex- 
ual behavior, but it was state courts that provoked 
the ongoing national debate on same-sex mar- 
riage. This controversy raises deep questions about 
whose deliberations should govern in American 
democracy. Popular initiatives, court decisions, and 
legislative judgments have all influenced same-sex 
marriage policy. In Chapter 16, we address more 
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Affirmative Action 


Regents of the University of California v, Bakke (1978) 
Adarand v. Pena (1995) 

Gratz v. Bollinger (2003) 

Grutter v. Bollinger (2003) 


Equality for Women 


Minor v. Happersett (1875) 

Craig v. Boren (1976) 

Rostker v. Goldberg (1981) 

United States v. Virginia (1996) 

Ledbetter v. Goodyear Tire & Rubber Co. (2007) 


fully the proper role of the courts in influencing policy in American democracy. 
Because of the success of the civil rights movement, nearly all adult American 
citizens now enjoy the rights to vote and hold office. (Some states deny these rights 
to convicted felons.) As full participants in the political community, Americans 
elect a half million public officials throughout the United States, vote on hundreds 
of initiatives and referenda, and make their views known to public officials in a 
myriad of other ways (see especially Chapters 8 and 11). As a consequence, public 
deliberation on the great issues of American politics now incorporates the vast and 


diverse American community. 


DELIBERATION, CITIZENSHIP, AND YOU fj 


As we have noted, Title IX of the Education Amendments of 1972 provides: 


Title IX and 


No person in the United States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected to discrimina- 
tion under any education program or activity receiving Federal financial 
assistance. 


Title IX has had its greatest impact on college and university athletics. Although 
it has opened up varsity athletic opportunities for women at America’s colleges 
and universities, a possible effect is that it also has driven out men’s sports such 
as gymnastics and wrestling, as colleges and universities try to equalize the num- 
bers of men and women playing varsity sports. 

Imagine that you are a college or university president responsible for en- 
acting policies to implement Title [X at both a Division I school (which allows 
athletic scholarships) and a Division III school (which does not allow athletic 
scholarships but does allow recruiting and preferences in admission to college). 
Write out plans for the two schools that you believe would be best for the school, 
fair for male and female athletes, and consistent with the purpose of Title IX. 
How would you deal with the possibility that more men than women wanted to 
play varsity athletics at your school? What about more women than men? Would 
your plan make any distinction between varsity teams that were fully funded by 
the college or university and those that were funded by alumni and supportersé 

Now imagine that you are the bureaucrat charged with determining 
whether the two schools are in compliance with the law. How would you de- 
termine that? Would it be enough to examine the formal plans, or would you 
have to collect additional data? If so, what data? Now compare your compli- 
ance review with the policy announced by the Department of Education in 
July 2003 (available at www.ed.gov/about/offices/list/ocr/title9guidanceFinal 
-html). Does yours differ? If so, which is better? 


University 
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SUMMARY 


The United States was founded on the principles that all human beings equally pos- 
sess the rights to life, liberty, and pursuit of happiness and that the purpose of gov- 
ernment is to secure those rights. The nation’s great moral leaders have taught that 
American citizens have an obligation to see to it that all enjoy their fundamental 
rights. 

Although many of the founders believed that slavery would die out in the new 
nation, it became increasingly profitable and spread throughout the South. Despite 
the dictate in the Missouri Compromise of 1820 that slavery would be “forever pro- 
hibited” in most of the vast Louisiana Territory, the Kansas-Nebraska Act of 1854 
allowed the people of the territories to decide on slavery. In response, political lead- 
ers opposed to the spread of slavery founded the Republican Party. After Lincoln’s 
election to the presidency in November 1860, states in the South voted to secede 
from the Union, and war broke out in April 1861. Congressional statutes in 1862 
and Lincoln’s Emancipation Proclamation of 1863 freed most of the slaves. The 
Thirteenth Amendment of 1865 freed the rest. 

In the years after the Civil War, national majorities tried to secure the rights 
of citizenship for the former slaves through constitutional amendments and new 
national laws. Southerners responded first with Black Codes and then Jim Crow 
laws. They segregated the races and found ways to limit voting by blacks. Through 
several key decisions, the Supreme Court limited the power of the federal govern- 
ment to influence discriminatory practices, especially by private individuals. 

In the early twentieth century, black and white intellectuals founded the 
NAACP to promote civil rights. In 1941, President Franklin Roosevelt issued an 
executive order prohibiting discrimination in federal agencies and defense indus- 
tries; and in 1948, President Harry Truman ended segregation in the military. In 
1954, the U.S. Supreme Court ruled in Brown v. Board of Education that segregated 
public schools violated the equal protection clause of the Fourteenth Amendment. 
The following year, the Montgomery bus boycott launched the modern civil rights 
movement, which culminated in the landmark Civil Rights Act of 1964 and the Vot- 
ing Rights Act of 1965. 

In recent decades, three issues have dominated legal controversies over the civil 
rights of African Americans and other racial/ethnic minorities: school desegrega- 
tion, voting rights, and affirmative action. All three raise important questions about 
the principles and policies that ought to govern race relations in the United States. 

The women’s movement for full political equality with men began in earnest in 
1848 when the Seneca Falls Convention adopted a “Declaration of Sentiments” mod- 
eled on the Declaration of Independence. Women achieved voting equality with men 
in 1920 (the Nineteenth Amendment). In 1963, the Equal Pay Act prohibited wage 
discrimination, and a year later, Congress included “sex” as a category of prohibited 
employment discrimination in Title VII of the Civil Rights Act of 1964. 

Despite the failure of the Equal Rights Amendment to secure ratification, the fed- 
eral courts, drawing on federal law and the equal protection clause of the Fourteenth 
Amendment, overturned numerous provisions of state and federal law that made dis- 
tinctions based on sex. The Supreme Court, however, has not forbidden gender clas- 
sifications that “serve important governmental objectives” such as national defense. 

In 1967, Congress passed the Age Discrimination in Employment Act to protect 
workers between the ages of 40 and 64. Subsequent amendments removed the cap 
on age, thereby making mandatory retirements illegal (except for police, firefighters, 
and commercial pilots). In 1990, Congress passed the Americans with Disabilities 
Act to protect people with disabilities from discrimination and to move them more 
fully into the American mainstream. 

State courts in Hawaii instigated a national debate over same-sex marriage in 
the 1990s. Congress responded in 1996 by passing the Defense of Marriage Act, 
which stipulates that under federal law, marriage is “a legal union between one man 


and one woman.” The law also affirms that states shall not be required to recog- 
nize same-sex marriages conducted in other states. Since 2003, four state supreme 
courts—Massachusetts (2003), California (2008), Connecticut (2008), and Iowa 
(2009)—have interpreted their state constitutions to require same-sex marriage. 
Voters in California later undid its supreme court’s decision by amending the state 
constitution to limit marriage to one man and one woman. Courts in other states 
have rejected the argument that gays have a state constitutional right to marry. In 
2009, legislatures in four New England states legalized same-sex marriage. A few 
other states accord the legal benefits of marriage in the form of civil unions or 
domestic partnerships. As of 2009, 30 states had constitutional amendments pro- 
hibiting same-sex marriage, and another 11 had state laws, but not constitutional 
provisions, defining marriage as between one man and one woman. 

The long struggle over civil rights in the United States has involved both clash- 
ing interests and collective deliberation about justice and the common good. Na- 
tional deliberation continues on the future of civil rights policy, especially on school 
desegregation, voting rights, and affirmative action. With the extension of full vot- 
ing rights to women and blacks, public deliberation on the great issues of American 
politics no longer is the preserve of a select few but incorporates the vast and diverse 
American community. 
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OBJECTIVES 
After reading this chapter, you should be able to: 
e Define the concept of public opinion, and tell how researchers measure it. 
e Discuss the distinction between short-term reactions to issues and more 
deliberative opinions. 
e Explain the core beliefs that separate different ideologies in the United 
States. 
e Identify the major influences on public opinion about politics. 


e Name different forms of political participation, and analyze how they 
contribute to deliberation. 


e Understand inequalities in political participation. 


e Discuss political participation as a responsibility of citizenship. 
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ME (intropuction 


Public opinion—an aggregate of individual 
beliefs about political questions. 


Political participation—activities aiming 
to shape the structure and policies of the 
government, as well as the choice of those 
who run it. 


Debating Stephen A. Douglas in 1858, Abraham Lincoln said, “With public sen- 
timent, nothing can fail; without it, nothing can succeed. Consequently he who 
molds public sentiment goes deeper than he who enacts statutes or pronounces 
decisions.”! In this chapter, we will look at the impact of public opinion and politi- 
cal participation on the political process. We will ask what it is, how it evolves, how 
we measure it, and how it translates into political action and policy through civic 
engagement and the deliberative process. 

Public opinion is the sum total of individual beliefs about political questions. 
There are two kinds. The first involves the views that people voice as soon as a ques- 
tion comes up. These instant reactions may burn with feeling (“Throw the bums 
out!”), but they seldom stem from deep thought. Polls often tap such opinions. 
Most Americans are not thinking about politics most of the time, so the typical sur- 
vey resembles a pop quiz on topics that students have not studied. When pollsters 
ask about world trade or campaign finance reform, people give the first answer that 
comes to mind. Observers have long worried that such rash expressions drive policy. 

Americans are also capable of more deliberative opinion. Although they rarely 
dwell on details, they do reach lasting judgments about large questions. Scholars 
have shown that public opinion on many issues does not shift wildly, but rather that 
it responds sensibly to information and events.’ For example, between the 1940s 
and the 1960s, sentiment shifted from passive acceptance to firm rejection of racial 
discrimination.’ 

Where do political opinions come from? Obviously, family and schooling have 
an impact. Although few people think exactly as their parents or teachers, the les- 
sons they learn in their youth will color their opinions through old age. Individual 
self-interest also leaves its mark. James Madison wrote, “As long as the connection 
subsists between [a person’s} reason and his self-love, his opinions and his passions 
will have a reciprocal influence on each other.’* When people gain from tax cuts 
or spending programs, for instance, they tend to see such policies as good for the 
country. Political reasoning, however, often means more than self-serving rational- 
ization. Particularly with the deliberative form of opinion, judgment may diverge 
from selfish interest. Few people crave combat, but most believe that national sur- 
vival may require it. When the sentiment runs deep enough—as it did during World 
War I]—many willingly risk their lives for their country.° 

Americans usually find safer ways to put their thoughts into action. Political 
participation consists of activities aiming to shape the choice of leaders and poli- 
cies.° Voting is a central form of political participation. Other forms of participation 
may involve influencing how fellow citizens vote—attending rallies, wearing cam- 
paign buttons, working for candidates, or making political contributions. 

Some kinds of political participation have a less direct link to elections. People 
write to public officials, send letters to the editor, or speak up at town hall meetings. 
These activities advance policy deliberation by drawing attention to issues or argu- 
ments. Ordinary citizens may persuade their officials on the merits of an issue, but 
the electoral connection still lies in the background. Elected officials will lose votes 
if they ignore what their constituents are saying. That prospect gives public opinion 
much of its political force, confirming what Lincoln said in 1858. 

But why do citizens bother to participate at all? Self-interest is part of the rea- 
son, but it cannot explain it all. Although turnout is lower in the United States than 
in many other countries, millions of Americans vote for public offices that have lit- 
tle direct effect on them. Many rally around issues involving distant lands or future 
generations. Such participation stems from a broad sense of citizenship. Some take 
up political activity because they believe that certain causes or candidates will serve 
the public interest. Others see politics as a civic duty in itself. Either way, political 
ideas and deeds often reflect a concern for something greater than oneself, Even 
though most Americans are not in uniform or have close personal ties to troops in 
Iraq and Afghanistan, they still care about the conflicts there.” 
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When you voice an opinion about war or another political issue, your friends 
might ask you a couple of questions: “Why do you think that?” and “So what are you 
going to do about it?” This chapter is about both of these questions, explaining the 
origins of opinions and participation, and the links between them. It makes sense to 
consider these topics together. After all, we study opinions precisely because citizens 
act on them. Moreover, scholars often use the same kinds of tools for measuring 
opinion and participation. 


MEASURING OPINION 


Mavor Issue 
® How can we know the state of public opinion? 


Opinion is a state of mind. Medical imaging may someday show how the brain 
mulls politics.* Until then, we must infer thoughts from acts. Lincoln and Douglas 
gauged sentiment by listening to audiences, reading mail, and studying newspapers. 
Politicians still do. 

Such informal methods are frequently unreliable. Many people with strong 
opinions may lack the time to write, call, or show up at meetings. Conversely, floods 
of letters, e-mails, and phone messages might not represent spontaneous out- 
pourings of public sentiment. Campaigns and interest groups often stir them up 
to create the appearance of a groundswell. They persuade people to get in touch 
with officials, newspapers, and radio call-in shows, even supplying model letters or 
phone scripts. They bus people to rallies and give them signs to wave. Even when the 
hurrahs are real, they may give false impressions. In 1951, roaring thousands greeted 
General Douglas MacArthur after President Truman had fired him, and many poli- 
ticians thought that the voters were on MacArthur’s side. But people were honoring 
his military career, not endorsing his beliefs. Polls later showed skepticism about his 
war policies, and his White House hopes fizzled.’ 

Most people rarely write political letters or attend rallies. To understand these 
quiet Americans, politicians and reporters may talk with “the person in the street.” 
The problem with this approach is that a few chats are more likely to reflect a par- 
ticular time and place than to represent a cross section of the public. In midmorn- 
ing, younger people are at work or in school, so retirees rule the street. Interviews at 
10 a.m. will show more concern about social security than student aid. 

Elections provide only a partial picture of opinion. First, the returns are silent 
about the thoughts of nonvoters. Second, although they reveal the voters’ choices, 
they tell nothing about motives. Did Barack Obama’s victory in 2008 reflect sup- 
port for his policies, doubts about John McCain, or something else? The electoral 
tallies did not say. Measuring public sentiment requires another tool: the public 


opinion poll. 


Polls and Respondents 


A public opinion poll (or survey) is a device that gauges public opinion by asking 
people a standard set of questions. In addition to opinions, pollsters may also ask 
about behavior (e.g., past votes) and intentions (e.g., future votes). No pollster can 
afford to survey all adults in a state, much less the country. The solution is to take a 
random sample, a relatively small group of people who represent the larger group 
that the pollster wants to study (e.g., all Americans, or residents of a state or dis- 
trict). A sample is “random” if everyone in the larger group has an equal chance of 
being in it. Nearly all households have phone service, so pollsters usually reach their 
samples through random-digit dialing, in which a computer picks phone numbers 
by chance. This technique is better than choosing numbers out of a directory since 
it allows pollsters to call people with unpublished numbers or new addresses. 


Public opinion poll (or survey)—a device 
for measuring public opinion, usually 
consisting of a standard set of questions that 
one administers to a sample of the public. 


Random sample—a subset of people who 
are representative of a larger group because 
everyone in the larger group has an equal 
chance of selection. 


Random-digit dialing—the process of 
finding poll respondents by calling phone 
numbers from random-number generators. 
The aim is to reach people with unpublished 
or recently assigned telephone numbers. 
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Gallup helped pave. 


At the Quinnipiac 
University Polling Institute, a student calls randomly generated 
telephone numbers in a survey on current political questions. 


PHOTO ESSAY 


George Gallup (1901-1984) A former 
journalism instructor with a Ph.D. from the 
University of lowa, George Gallup joined 

the New York advertising firm of Young & 
Rubicam in 1932. As head of its marketing 
and copy research departments, he set up the 
first national radio audience measurement. 

In 1935, he founded the American Institute 
for Public Opinion, which became The Gallup 
Organization. He made news in 1936 when 
he contradicted the best-known poll of the time and correctly predicted that Franklin 
Roosevelt would win reelection. He quickly became the nation's top pollster, pioneering 

the study of public opinion on a national scale. Like his competitors, he erred badly in 1948 
when he stopped polling weeks before the election and predicted that incumbent President 
Harry Truman would lose to Thomas E. Dewey. He recovered from the mistake, improved 
polling techniques, and made sure never to stop election polling prematurely. In the late 
twentieth century, developments in information and communication technology enabled 
many other survey researchers to join the field, but all would travel a road that George 
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Honest pollsters can only claim to get reasonably accurate results. The New York 
Times has explained its polling this way: “In theory, in 19 cases out of 20, overall re- 


sults based on such samples will differ by 
no more than three percentage points in 
either direction from what would have 
been obtained by seeking out all Ameri- 
can adults. For smaller subgroups, the 
margin of sampling error is larger.’"° 

When a potential poll respondent 
answers the phone, the pollster asks 
screening questions to learn whether 
she or he belongs to the group under 
study. In an election survey, the pollster 
asks whether the person has registered 
to vote. If not, the interview might stop. 
Many of those eligible to vote do not 
cast ballots, so as Election Day draws 
close, pollsters may ask questions to 
spot likely voters, those with the great- 
est possibility of casting a ballot. These 
questions, involving voting history and 
interest, differ from pollster to pollster, 
which is one reason why election sur- 
veys may yield different results." 


Questions 


Obviously, a survey’s meaning hinges on its questions. Small 
differences in wording can yield big differences in the num- 
bers. Consider a 2003 survey of Americans about Islam and 
Muslims. When it asked about “Muslim-Americans,” 51% 
were favorable and 24% were unfavorable. With “Muslims,” 
the answers shifted to 47% favorable and 31% unfavorable. 
Respondents were even less favorable to “Islam, 40% to 34%." 

Complicated questions may confuse or mislead. A 1992 
poll asked, “Does it seem possible or does it seem impossible 
to you that the Nazi extermination of the Jews never oc- 
curred?” More than a fifth said that it seemed possible, which 
shocked many observers. But experts noted the question’s 
double negative (“impossible”/“never occurred”). When 
pollsters simplified the question, only 1% said that it seemed 
possible that the Holocaust never happened." 

Wording has the biggest impact when people have 
mixed feelings. Abortion is a vivid example. In May 2009, 
Gallup asked, “With respect to the abortion issue, do you 
consider yourself to be pro-choice or pro-life?” Respon- 
dents chose the pro-life side over the pro-choice side, 49%-— 
43% The poll also asked, “Do you think abortions should 
be legal under any circumstances, legal only under certain 
circumstances, or illegal in all circumstances?” This time, 
53% said “legal under certain circumstances” with roughly 
equal percentages saying “legal under any circumstances” 
(22%) and “illegal under all circumstances” (23%) 4ain 
2008, an NBC News/Wall Street Journal survey gave a va- 
riety of options, which yielded yet another picture. About 
half said it should “always be legal” (25%) or “legal most of 
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the time (24%). Just under half said it should be illegal “except in cases of rape, 
incest and to save the mother’s life” (37%) or illegal without exceptions (10%).!5 

The order of the questions can affect results. A set of items about an incum- 
bent’s record may remind respondents about what they like or dislike about the 
person. Accordingly, a question about overall approval may get different results if it 
follows such a series instead of preceding it.'* Pollsters can remedy such difficulties 
by rotating the order of questions or choices. 

Interest groups sometimes sponsor surveys to “prove” public support. In such 
cases, citizens should scrutinize the questions to see whether the pollster has biased 
the result in the sponsor’s favor. On behalf of a gambling trade group, one poll- 
ster asked, “Many gambling experts believe that Internet gambling will continue 
no matter what the government does to try to stop it. Do you agree or disagree 
that the federal government should allocate government resources and spend tax- 
payer money trying to stop adult Americans from gambling online?” In light of 
such loaded language, it should come as no surprise that more than three-quarters 
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Likely voter—prior to the election, one 
with the greatest probability of casting a 
ballot. Pollsters have different methods for 
identifying likely voters. 


Tracking poll—a survey that measures day- 
to-day changes in public opinion by updating 
the sample each day. 


Exit poll—survey that measures the opinions 
of voters as they leave polling places. 


disagreed with government regulation.” 


Types of Polls 


A survey usually takes several days. What- 
ever sample size the pollsters want, they 
must make a greater number of calls, be- 
cause random-digit dialing will often con- 
nect with modems and fax machines. Even 
when they do reach a household, they might 
not get an answer. One day’s interviews may 
give a faulty picture, as certain people are 
unavailable at certain times. Members of a 
faith may decline to pick up the phone on 
their holy days, and many football fans are 
unreachable during night games. 

With such cautions in mind, survey 
researchers often use tracking polls to fol- 
low shifts in opinion during campaigns. 
Every day, a tracking poll surveys several 
hundred people; over two or three days, 
it should catch a good random sample. 
Each day, the tracking poll drops the 
oldest interviews to make room for the new- 
est. On Thursday, the poll reports results 
from Tuesday and Wednesday. On Friday, 
the poll drops the Tuesday numbers and 
reports Wednesday—Thursday results, and so 
on.!* In theory, a tracking poll provides 
a “rolling average” that will register day- 
to-day changes. In practice, however, track- 
ing polls sometimes take shortcuts, such as 
using small samples or failing to call back 
respondents who were not home. These 
shortcuts may undermine their reliability.” 

News organizations use exit polls 
to explain election results. In a national 
exit poll, the organization samples poll- 
ing places, where temporary workers ask 
voters to fill out questionnaires, such as 
the example in the photo. (The growing 


National Election Pool 


S AP © GN A) 


Conducted by 


GM 


Edison/Mitofsky 


[A] Are you: 


10] Male 20 Female 


(B] Are you: 
11] White 
2) Black 
30 Hispanic/Latino 


4( Asian 
5 CL) American Indian 
6 (1) Other 


[C] In today's Democratic presidential primary, did 
you just vote for: 


1D Hillary Clinton 
2) Barack Obama 
9) Other: Who? 
0 LJ Did not vote 


[D] When did you finally decide for whom to vote in 
the presidential primary? 

1 Just today 

2 In the last three days 

3) Sometime last week 

4 (J In the last month 

5 LC Before that 


[E] Which ONE of these three issues is the most 
important facing the country? (CHECK ONLY ONE) 


1 The economy 
20 The war in Iraq 
31 Health care 


[F] Which ONE of these four candidate qualities 
mattered most in deciding how you voted today? 
(CHECK ONLY ONE) 

1 Can bring about needed change 

2 Cares about people like me 

3 Has the right experience 

4 (J Has the best chance to win in November 


10 18-24 
20 25-29 
30 30-39 


400 40 


5 45-49 
6) 50-59 


YOUR ANSWERS ARE 


CONFIDENTIAL 


Please check only ONE 
response for each question. 


Dem Primary 


[H] To which age group do you belong? 


-44 70 60-64 
8) 65-74 
9 C1 75 or over 


[|] Before January 2008, what was your voter 
registration status in Pennsylvania? Were you: 


1 (J Not registered to vote in Pennsylvania 


2 Registered as a Dem 


ocrat 


3 Registered as a Republican 


4 Registered as unaffili 


100 Yes, | do 
2 Yes, someone else d 


ated or other party 


[J] Do you or does someone in your household 
belong to a labor union? 


oes 


3 Yes, | do and someone else does 


4(1 No one does 


[K] No matter how you voted today, would you be: 


1 Satisfied only if Hillary Clinton is the nominee 
2) Satisfied only if Barack Obama is the nominee 


3 LD Satisfied if either one 


is the nominee 


4 Dissatisfied if either one is the nominee 


1D Hillary Clinton 
2 Barack Obama 


10 Yes 
20) No 


[L] No matter how you voted today, who do you think 
will be the Democratic nominee? 


[M] Are you of Hispanic or Latino descent? 


[N] In your vote in today's presidential primary, 
how would you rate the importance of 


[G] Do you think the nation's economy is: 
1 Slowing down, but not in a recession 
2 In a moderate recession 
3 Ina serious recession 
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10 Very important 

2) Somewhat important 
3 0 Not too important 

4 Not at all important 


PLEASE TURN THE QUESTIONNAIRE OVER => 


Pennsylvania (D-S-V1-2008) 


Pages from the National Election Pool's exit poll questionnaire for the 2008 Democratic 


presidential primary in Pennsylvania. 
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[O] If these are the only candidates on the ballot in 
November, for whom would you vote? 


10 Hillary Clinton, the Democrat 
2 John McCain, the Republican 
30 Would not vote for president 


[P] If these are the only candidates on the ballot in 
November, for whom would you vote? 


1 Barack Obama, the Democrat 
2 John McCain, the Republican 
3 Would not vote for president 


[Q] Do you or does someone else in your 
household own a gun? 


10] Yes 
210) No 


[R] Did either of these candidates for president 
attack the other unfairly? 


1 Only Hillary Clinton did 
2 Only Barack Obama did 
30 Both did 

4( Neither did 


[S] Which candidate do you think is in touch with 
people like you? 

10 Only Hillary Clinton 

2 Only Barack Obama 

30 Both of them 

4 Neither of them 


[T] Which candidate do you think is honest and 
trustworthy? 

10 Only Hillary Clinton 

2 Only Barack Obama 

3 C1 Both of them 

4 Neither of them 


(U] In deciding your vote for president today, was 
the gender of the candidate: 


1 The single most important factor 
21 One of several important factors 
3 Not an important factor 


[V] In deciding your vote for president today, was 
the race of the candidate: 


1 The single most important factor 
2 One of several important factors 
3 1 Not an important factor 
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[W] Which candidate would improve the country's 


economy? 
10 Only Hillary Clinton 


O Only Barack Obama 


O Both of them 
0 Neither of them 


[X] Are you: 

1 CJ Protestant 
20) Catholic 
31 Mormon/LDS 
4 


C Other Christian 


5 C Jewish 

6 LC) Muslim 

70 Something else 
8 LJ None 


[Y] How often do you attend religious services? 
OD More than once a week 

LJ Once a week 

LD A few times a month 

LA few times a year 

(J Never 


[Z] No matter how you voted today, do you usually 
think of yourself as a: 


1 Democrat 

2 Republican 
30 Independent 

4] Something else 


[AA] On most political matters, do you consider 
yourself: 


10 Very liberal 


2 Somewhat liberal 
3 Moderate 
4) Somewhat conservative 


5 CJ Very conservative 


[AB] What was the last grade of school you 
completed? 

1 Did not complete high school 

20 High school graduate 

3 Some college or associate degree 

4 College graduate 

5 CL Postgraduate study 


[AC] 2007 total family income: 
1 Under $15,000 5 LJ $75,000 - $99,999 
2 $15,000 - $29,999 6 LJ $100,000 - $149,999 
3 LJ $30,000 - $49,999 71 $150,000 - $199,999 
4LJ $50,000 - $74,999 8 LJ $200,000 or more 


Please fold questionnaire and put it in the box. Thank you. 


Reverse side of questionnaire. 


: 
Focus group—a set of ordinary people 
who agree to gather for an in-depth group 
interview about their opinions. 


Pennsylvania (D-S-V1-2008) 
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use of mail ballots means that pollsters 
cannot capture a full sample at polling 
places, and they must also take phone 
surveys of absentees.) In principle, this 
method has several advantages. First, by 
sampling people who have just left the 
booth, exit polls avoid the uncertainty 
of identifying likely voters. Second, exit 
polls find voters at the peak of their po- 
litical knowledge and interest. Third, 
they involve thousands of respondents. 
Telephone polls usually have hundreds, 
which is enough for findings about 
the whole electorate but not for spe- 
cific groups. Such a sample may only 
include 20 or so Asian Americans, too 
small a “subsample” to yield a meaning- 
ful result. With larger samples, exit polls 
enable analysts to draw more detailed 
portraits of the electorate. 

News organizations sometimes 
invite everyone to respond to ques- 
tions by phone, mail, or Internet. 
Although these pseudo-polls may 
get many responses, they are prac- 
tically worthless. Respondents con- 
sist not of a random sample but 
only those who choose to take part. 
Activists often stuff the box. Dur- 
ing the 2008 nomination campaign, 
Representative Ron Paul (R-TX) 
won online polls that followed Re- 
publican debates, even though le- 
gitimate polls showed his support 
in single digits. 

Focus groups are another device 
for studying opinion. Instead of large 
samples of people who answer from 


their homes, focus groups consist of small numbers who gather in one place. The ana- 
lyst may have them discuss an issue, perhaps with cameras rolling behind a one-way 
mirror. Focus groups can help pollsters draft questionnaires or flesh out survey data. 
But candidates and news organizations sometimes use them as substitutes for polls, 
drawing conclusions from a few casual reactions. 


Problems with Polls 


Even the best polls can run into trouble. High rates of nonresponse can skew the 
data, because the people who refuse to talk to pollsters may have different views 
from those who do. The problem may be getting worse.2° Americans are using caller 
ID and answering machines, picking up only for familiar numbers or voices. After 
spending a day as a survey caller, one reporter recounted the following exchange: 


“Hi, this is Colleen with Texas Research. I’m not trying to sell you any- 


» 


thing....” (extended scream) 


So, youre not willing to participate in the survey?” (scream continues) 


“Thanks for your time.””! 
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Cellular phones mean further 
problems. Most pollsters save 
money by using automatic dialers, 
but federal law forbids the use of 
such devices for unsolicited calls to 
cellular phones.” As more and more 
Americans rely on their cellular 
phone as their main line, pollsters 
may risk missing an important part 
of the population.” In 2008, the 
Gallup Poll announced that it would 
take the costly step of including “cell 
only” respondents in its samples.”! 
Most other pollsters have not yet 
followed suit, however. 

False responses are another 
problem. People often overreport 
acceptable behavior and underre- 
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churches, one study reckoned that 

worship attendance is only half as great as polls say.” Election pollsters have long noted 
that many nonvoters claim to have cast ballots. In comparison with vote totals, some 
polls have overstated turnout by as much as 24%.’° When surveys involve elections, 
researchers can check their results against vote tallies. But when pollsters ask about be- 
liefs, the only way to check one survey is to take a second, which may also yield false 
responses. Social scientists have techniques for foiling deception and uncovering “hid- 
den” feelings, but they are scarcely foolproof. 

A related challenge involves nonattitudes. People often answer questions when 
they have no opinion. A 1978 survey asked Cincinnati residents about the 1975 Pub- 
lic Affairs Act. About a third voiced an opinion—even though there was no 1975 
Public Affairs Act. Researchers had made it up to test whether people would answer 
questions that they knew nothing about. In 1995, pollsters for the Washington Post 
repeated the test nationally. This time, 43% gave an opinion, with 24% agreeing with 
repeal and 19% disagreeing.” Pollsters can partially guard against the problem by ask- 
ing people whether they have an opinion at all and reassuring them that it is OK not 
to. Even so, some will insist on offering nonattitudes. 

In examining poll data, therefore, readers should remember a line from Alexis 
de Tocqueville: “When statistics are not based on strictly accurate calculations, they 
mislead instead of guide””* 


KNOWLEDGE AND DELIBERATIVE OPINION ~=—Ss «CU 


Mauor Issue 


© How can public officials distinguish fleeting opinions from lasting judgments, 
and how does this distinction affect their decisions? 


Even when attitudes are real, they are not necessarily deep or well founded. National 
surveys have long shown gaps in public knowledge. In 1945, 43% of adults could 
name neither of their U.S. senators; in 1989, the figure was 45%.” In 2006, more a. 
than three-quarters could name two of the Seven Dwarfs, whereas less than one- eS 
quarter could name two current justices of the U.S. Supreme Court.) Nonattitudes—answers that survey 

People often fail to think through the consequences of their opinions, espe- respondents give even when they have no 
cially when the issue is remote or the question is abstract. In 2006, 63% agreed real opinion on the question. 
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with this statement: “Protecting the environment is so important that requirements 
and standards cannot be too high, and continuing environmental improvements 
must be made regardless of cost.”*! The phrase “regardless of the cost” could include 
higher taxes on energy use. But when a 2007 poll asked about remedies for global 
warming, people pulled back: 


- “Increase taxes on gasoline so people either drive less, or buy cars that use less 
gas” —67% opposed; 
« saat 1 32 

- “Increase taxes on electricity so people use less of it” —79% opposed. 


If such zigzag answers suggest an unflattering picture, remember the words 
of political scientist V. O. Key: “Voters are not fools.’ Because of work and family, 
many people lack the time to study politics. Instead, they take reasonable shortcuts.” 
For instance, they make presidential choices by weighing the country’s condition, 
the candidates’ affiliations, and other bits of information. The electorate, Key said, 
acts as rationally as we can expect, “given the clarity of the alternatives presented to 
it and the character of the information available to it.” 

Some scholars worry that such a 


Public Opinion on the Death Penalty standard set the bar too low, or, as Princ- 


eton political scientist Larry Bartels puts 
it, “voters are busy meting out myopic, 
simple-minded rewards and _ punish- 
ments.”*° Nevertheless, there are cases in 
which voters come to a judgment with 
eyes open to benefits and costs. Take capi- 
tal punishment. Nearly everyone knows 
what it means, and since the late 1960s, 
public opinion has consistently favored it. 
In the late 1990s, the press carried stories 
about DNA tests that freed wrongly con- 
victed prisoners. In 1999, 95% of the pub- 
lic acknowledged that the death penalty 
could lead to the execution of innocents.*” 
Yet, as we see in Figure 8-1, support for 
capital punishment never dipped below 
60%. Pollster Daniel Yankelovich writes, 
“Many experts disagree with the public’s 


"a4 Tae judgment on the death penalty, and I am 
FIGURE 8-1 Support for the death penalty has declined from its peak in the 1990s, but not claiming that the public is correct ei- 
Americans still favor it by more than a two-to-one margin. ther morally or factually. I am emphasiz- 
Source: Lydia Saad, “Americans Hold Firm to Support for Death Penalty," Gallup Poll, November 17, ing the important fact that...the public is 
2008, at www.gallup.com/poll/111931/Americans-Hold-Firm-Support-Death-Penalty.aspx. Reprinted conscious here of the consequences of its 


with permission. 


views and is prepared to accept them.”°8 


Politicians and Deliberative Opinion 


In 2007, New Jerseyans agreed with their fellow Americans on the death penalty: by 
a margin of 53% to 39%, they opposed repeal.*” At the same time, however, the state 
legislature passed a repeal measure, which the governor signed. This case illustrates 
two important points about the ways in which elected officials consult public opinion. 

First, they do not automatically obey all the poll numbers that they see. In de- 
liberating on policy decisions, they consider the merits of the issues. In this instance, 
the state had not put anyone to death in many years. But the death penalty had 
forced New Jersey to pay hundreds of millions for prosecutors, public defenders, 
courts, and death row facilities. Among other things, opponents of the death pen- 
alty argued that it had become too costly."° ' 

Second, politicians know that public opinion has nuances. While support- 
ing the death penalty, New Jerseyans preferred life imprisonment without parole 


CHAPTER 8 Public Opinion and Political Participation 


for first-degree murderers. Most wanted to restrict the death penalty to the most 
heinous criminals, such as child killers.“' Accordingly, the action of the governor and 
the legislature was less inconsistent with public opinion than it may seem at first. 
Furthermore, foes of the death penalty had managed to win elections in places that 
strongly supported it. (Governor Tim Kaine of Virginia was one example.) New Jer- 
sey officials apparently concluded that repeal would not end their careers. 

Recent presidencies provide additional insights into the complex relationship 
between politicians and public opinion. President Bill Clinton’s critics accused him 
of bending his policies to polls. In a memoir of his time as a Clinton staffer, George 
Stephanopoulos explained how surveys shaped Clinton domestic policy. According 
to Stephanopoulos, Clinton pollster Dick Morris had a cardinal rule: “to end up on 
the right side of a ‘sixty percent issue. If six out of ten Americans said they were for 
something, the president had to be for it, too.” Clinton had a different account, 
saying that he used polls for public deliberation. He offered the example of a popu- 
lar tax bill that he would veto: 


I can say, I’m going to veto this because it only helps less than 2 percent of 
the people and half of the relief goes to one-tenth of one percent of the peo- 
ple and it’s an average $10 million. That is a populist explanation. I can say, 
I’m going to veto it because we only have so much money for tax cuts....Or 
I could say, I think there should be estate tax relief [although] it’s not fair 
to totally repeal it....So I could make either of those three arguments. It’s 
helpful to me to know what you're thinking. | know what I think is right. 
I’m not going to change what I think is right. But in order to continue to be 
effective, you have to believe I’m right. So that’s kind of what I use polls for.” 


As Clinton’s comments suggest, public officials can use their communications 
machinery to lead public opinion—not just follow it. Even though his own approval 
had slipped from its high point after the attacks of September 11, 2001, President 
George W. Bush mounted an extensive effort in early 2003 to persuade the public to 
back an invasion of Iraq by emphasizing Saddam Hussein’s possession of weapons 
of mass destruction. On the eve of war, public opinion was on his side. Yet Iraq also 
reminds us of the limits of presidential persuasion. Despite the rally effects of the in- 
vasion and Hussein’s capture, public support for the war waned as costs and casual- 
ties rose and troops failed to find weapons of mass destruction. This case is just one 
of many in which political leaders have disappointed the public, and so ordinary 
citizens do not always take political promises at face value (see box). 


_ Commentators have traditionally been cynical about political promises. According to survey 
Ls aratst Terry Madonna, so are voters: “In a recent typical question respondents were asked 
how often do political parties keep their election promises—most of the time, only some of 
EE the time, or hardly ever. Almost 90% said promises were kept only some of the time (56%) or 
hardly ever (32%). Only about one in ten (10%) said promises were kept most of the time." 
25 Actually, research shows that parties and politicians do try to keep their pledges 

_ most of the time, in part because they fear public reaction if they do not. One scholar has 


politicians have to spend in affirming their good faith, the less time they have for reason- 

Mieaewneneis of policy. | 

oP Despite distrust of politicians, American citizens trust one another. According toa 

“recent survey, 580% believe that others in this society are trustworthy. Only the Chinese, 
ae 


sh, Canadian, and British voice greater levels of trust.*® 
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MB ( DELIBERATION AND IDEOLOGY 


Political ideology—a comprehensive system 
of belief about what government should do. 


Liberal—in contemporary American usage, 
one who favors more government activity to 
foster economic equality, and less activity 

to promote traditional social values. 


Conservative—in contemporary American 
usage, one who wants less government 
activity on economic issues, and more to 
promote traditional social values. 


Moderate—one whose opinion falls between 
that of a liberal and a conservative. 


Mauor Issue 
® What core beliefs separate different ideologies in America? 


Deliberation requires elements of agreement and disagreement. Unless people share 
some assumptions, they will just talk past one another. A debate about protecting 
equal rights will sputter if one of the parties believes in inequality. Conversely, dis- 
cussion without disagreement will give neither heat nor light. Management theorist 
Peter Drucker wrote, “The first rule in decision-making is that one does not make a 
decision unless there is disagreement.” In Chapter 5 on civic culture, we discussed 
core political beliefs that unite Americans. Here we analyze the diverging branches 
that emerge from these core beliefs and fuel political debate. 


Political Ideology 


In public policy deliberation, disagreements often reflect different political ideolo- 
gies—systems of belief about what government should do. Of the many ways to la- 
bel political ideologies, the simplest is to contrast liberals and conservatives. Those 
who put themselves somewhere in between are moderates. A 2009 poll found that 
19% of American adults considered themselves liberal, 37% conservative, and 38% 
moderate.** Conservatives tend to identify with the Republican Party, while liberals 
side with the Democrats. 

As we use them today, the terms liberalism and conservatism have departed 
from their original meanings. Until the early 1900s, liberals favored less govern- 
ment regulation. As the chapter on civic culture explained, the twentieth century 
saw greater support for government action as a counterweight to concentrations 
of economic power. Liberals came to see activist policies as a way to free people 
from this power. In a generic sense, conservatism has always referred to a reluc- 
tance to change. President Reagan, who personified conservatism in the late twen- 
tieth century, had a different view. He often quoted Thomas Paine: “We have it 
within our power to begin the world over again.”*? Many modern conservatives, 
for example, favor voucher systems that would fundamentally change education 
policy. 


Liberals, Conservatives, Libertarians, Populists 


One way to understand contemporary liberalism and conservatism is to look at 
three areas of argument: economics, social issues, and international relations. 

On economics, liberals believe that the principle of equality should involve 
material conditions, for the poor cannot exercise their rights as effectively as the 
rich. They favor national policies to reduce inequalities of income and curb cor- 
porate power. Conservatives reply that these policies may slow economic growth 
and transfer power from an economic elite to a political elite. Liberals worry about 
corporate power and failures of the private economy, whereas conservatives warn 
against government power and the failures of public policy.” 

On social issues, conservatives think that government should support tra- 
ditional standards of behavior, while liberals stress individual choice. Conser- 
vatives support “religion-friendly” measures such as allowing the use of school 
facilities for vocal group prayer and providing government funds for faith-based 
community service. Liberals are more skeptical of such measures, holding that 
government should stay neutral in matters of religion. Most conservatives would 
tighten limits on abortion, whereas liberals usually oppose greater restrictions. 
Ideological positions are not always consistent on specific social issues. Conserva- 
tives generally think that government should be able to curb access to narcotics 


and pornography but are leery of restrictions on firearms. Liberals lean in the 
opposite direction. 
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On international relations, liberals in recent years have emphasized diplomacy, 
and conservatives emphasize military strength. Liberals give more weight to the 
opinions of other countries and international bodies such as the United Nations. 
Conservatives are more willing to assert American power. 

American ideologies do not stop with liberalism and conservatism. Libertar- 
ians would limit government across the board. Like conservatives, they want to cut 
taxes and public spending; but like liberals, they oppose government intervention 
in issues such as abortion. Populists take the opposite view, favoring strong govern- 
ment action in both economics and social matters. Few recent polls have gauged the 
number of libertarians and populists. Although these ideologies are arguably more 
consistent than contemporary liberalism or conservatism, they have not found a 
firm political base. 

In the 2000 election, Republican George W. Bush represented the conservative 
view, while Democrat Al Gore took the liberal side. A number of critics, however, 
faulted them for compromising too much, and some liberals backed Green Party 
candidate Ralph Nader. The race also featured a Libertarian Party candidate, Harry 
Browne, as well as Reform Party candidate Pat Buchanan, a former conservative 
who took on populist positions. Bush and Gore accounted for more than 96% of 
the popular vote. Nader got 3%, and Browne and Buchanan together got less than 
1%, In 2004, all minor parties combined got less than 1%. Ron Paul, who ran in the 
2008 Republican presidential primaries, had been the Libertarian Party nominee 20 
years earlier. Despite appearing in many televised debates and raising $34 million, 
Paul gained less than 5% of the primary vote. In other democracies, the spectrum of 
views appears to be broader (see the International Perspectives box). 


a International Perspectives 


The Political Spectrum 


"| know of no country in which, speaking generally, there is less independence of mind and 
true freedom of discussion than in America."*' Tocqueville made that surprising observation 
in 1835. The majority, he explained, had set invisible but strict limits on the expression of 
thought. Americans were free within those limits, but those who strayed outside would find 
their fellow citizens shunning them. This conformity, he said, stemmed from America's special 
devotion to majority rule. 

Other democracies do seem to display a much broader array of opinions. In Western Eu- 
rope, Socialist and even Communist movements gathered substantial support at times during 
the twentieth century. Despite a few upswings, such movements never got far in the United 
States. From the other side of the Atlantic Ocean, the United States appeared to have a narrow 
range of acceptable views, and the differences between American liberals and conservatives 
seemed small by comparison. 

These views started to change late in the century, however. Throughout most of the 
industrial world, leftist parties moved away from the earlier emphasis on public owner- 
ship of the means of production. The shift was most dramatic in Britain, where the Labour 
Party had once been openly socialist. In 1998, Prime Minister Tony Blair of the Labour 


Party wrote: 


In the economy, our approach is neither laissez-faire nor one of state interference. 
The government's role is to promote macroeconomic stability; develop tax and wel- 
fare policies that encourage independence, not dependence; to equip people for work 
by improving education and infrastructure; and to promote enterprise. We are proud 
to be supported by business leaders as well as trade unions.* 


According to sociologist Seymour Martin Lipset: 


The United States clearly is no longer as exceptional politically as it once was. Its political 
life—dominated by two procapitalist political parties and defined by traditional, moral- 
istic, sectarian religion, classical liberalism (laissez faire), and environmentalist and other 
postmaterialist tendencies—is setting a model for other developed countries.” 


Libertarian—one who favors less 
government activity across the board, 
including economic and social issues. 


Populist—one who favors increased 
government activity both to regulate the 
economy and to protect traditional social 
norms. 
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We should be cautious about applying ideological categories to the general 
RSE BES 


public. Those who call themselves liberals or conservatives may have opinions at 
odds with a strict interpretation of their belief systems. Some conservatives op- 
pose limits on abortion and favor recognition of same-sex marriage. Some liberals 
disagree with restrictions on the ownership of firearms. Such departures suggest 
that there is more to acquiring political opinions than pinning on an ideological 
label. 

Events and trends in public policy can shift ideological lines. In light of the global 
threats of the past 70 years, few liberals would reduce the military to the very low levels 
of the 1930s. Similarly, few conservatives would completely scrap the social welfare 
programs that have grown during the same period. It is unclear whether recent events 
will change the ideological lines again. In 2008 and 2009, economic turmoil prompted 
Congress to enact huge increases in federal spending. Will Americans accept this level 
of activism as a permanent feature of national life, or will it prove to be a short-lived 
episode? And how will memories of current times affect the beliefs of future genera- 
tions? The latter question is especially significant, for as we shall now see, history can 
exert a deep influence on political opinions. 


Political socialization—the long-term 
process by which people gain their opinions 
and knowledge about politics. 


MB {WHAT INFLUENCES OUR OPINIONS 
ABOUT POLITICS? 


Mavuor Issue 


® What affects our views about politics? 


Social scientists have identified broad patterns in the way people develop their po- 
litical thought. But remember the difference between broad patterns and iron laws. 
There is a great deal of room for variation and change over time. Keep in mind that 
people can think for themselves. 


Political Socialization 


Political socialization is the process by which people gain their opinions and 
knowledge about politics. In childhood, the key agent of socialization is the fam- 
ily. Parents teach children their first lessons about life, including politics. From 
household conversations, children pick up many of their parents’ political beliefs. 
More often than chance would explain, they will eventually belong to the same 
political party as adult family members. 

Families also shape political beliefs in less direct ways. A family’s social and 
economic background may affect children’s thinking regardless of how often the 
parents talk politics. In 1927, debts forced a small-town druggist in South Dakota 
to sell his house. His 16-year-old son remembered years later, “It was the moment 
I ceased being a child, when I began to have an adult’s awareness of the pain and 
tragedy in life. It was sharpened because about the same time other people in town 
began suffering similar losses of home and happiness.” The son was Hubert H. 
Humphrey, who went on to serve as U.S. senator and vice president. During his ca- 
reer, he championed liberal causes such as housing and bank regulation. His father’s 
experience gave him a special sympathy for the millions who had lost their homes, 
savings, and livelihoods during the Great Depression. Humphrey concluded that 
the market economy had failed them all and that government action was necessary 
to prevent such disasters in the future. 

When families choose a home, they are placing children in a particular political 
environment. Whether the locale is liberal or conservative, children may absorb the 
views of friends and neighbors. A family’s religious faith also exposes children to po- 
litical influences. In Humphrey’s case, the family attended a Methodist church where 
the preaching of the Social Gospel reinforced his budding liberalism. (See Chapter 5 
for more on the Social Gospel.) 
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Formal education is another force in socializa- 
tion. Schools usually sidestep ideological struggles, 
but they have traditionally taught core principles. In 
the state of Washington, the top standard for civics 
education is “The student understands and can ex- 
plain the core values and democratic principles of the 
United States as set forth in foundational documents, 
including the Declaration of Independence and the 
Constitution.” In the past decade, schools have 
stepped up efforts at civic education, with mixed re- 
sults. While embracing the basic ideas of the Declara- 
tion of Independence, only 28% of eighth graders ina 
2006 survey could explain its historical background.” 

As people age, other influences come into play. 
Those from modest backgrounds may grow rich, and 
their new friends and economic interests may nudge 
their political beliefs in a new direction. College stu- 
dents generally give little thought to property taxes, 
but they may later develop strong views when they buy 
real estate. When people marry, spouses and in-laws 
may have an impact.” It is hard to sort out these influ- 
ences, because there are so many links among them. 
Family background helps shape careers and mari- 
tal choices. In turn, economic and marital status has 
much to do with where people live and whom they be- 
friend. The chapter on political parties discusses how 
these social characteristics affect party affiliation. 

And at any stage in a person’s life, major his- 
torical events can have an effect. Perhaps the clear- 
est example is the Great Depression, which greatly 
increased support for federal aid to the needy and led 
directly to the passage of programs such as Social Se- 
curity. Currently, most Americans regard the attacks 
of September 11, 2001, as the most memorable news 
event of their lifetime.” The long-term impact is not 
as obvious, however. The attacks increased concern 
about terrorism and, in the short run, led to support 
for more homeland security spending and surveil- 
lance of suspected terrorists. Several years later, after 
controversies about wiretapping and the treatment 
of detainees at Guantanamo Bay, polls showed divi- 
sions over antiterrorism policy.” 


John Gress/Reuters /Landov 


Carlos Barria/Reuters/Landov 


In the 2008 presidential Bi 2 a 
campaign, families pass along their political beliefs to their children 


Political writers and activists hope to sway the undecided and convert the opposi- 
tion. But a mind is a difficult thing to change. Hand a political pamphlet to someone 
without interest in politics, and that person will likely throw it away without read- 
ing it. Politicians and other activists try to get around this barrier by taking part in 
events that are otherwise nonpolitical. Local candidates shake hands at county fairs 
and march in Memorial Day parades, while national candidates long for opportuni- 
ties to appear on The Daily Show. 

Among those with an interest in politics, selective exposure poses another hur- 
dle. This concept refers to the tendency to seek out information sources that back selective exp 
one’s existing beliefs and to spurn sources that dispute them. Conservatives and liber- seek out information sources that back one's 
als tend to favor programs and publications that are friendly to their ideologies. In a existing beliefs and to spurn sources that 
2010 survey, Republicans outnumbered Democrats by 44%—21% in the audience of 


the human tendency to 


dispute them. 
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After his famous March on Washington 


on August 28, 1963, Reverend Martin Luther King Jr. and his supporters meet 
with President Kennedy at the White House. Left to right: Whitney Young Jr. 


the conservative leaning Fox News Channel. Viewers of liberal leaning MSNBC were 
strongly Democratic, 53%—-14%."° 

When political figures do catch the attention of people they might persuade, 
what methods work? Aristotle named three.*! Ethos refers to the character of the 
person making the cases. The more authoritative the source, the more likely that 
people will believe the message. Pathos is an appeal to emotion. Political speakers 
and writers usually summon symbols or memories that evoke strong feelings. Logos 
is an appeal to reason. Cynics belittle the role of logic in political persuasion, but 
logic can indeed shape opinion, provided that the words are clear. 

Racial issues show how public opinion can shift decisively over time. A 1944 poll 
asked white respondents whether blacks “should have as good a chance as white peo- 
ple to get any kind of a job, or do you think white people should have the first chance 
at any kind of job?” A 52% majority said that whites should have the first chance. In 
1972, only 3% said so. On questions ranging from intermarriage to education, sup- 
port swung from segregation to integration. Sixty-four years after Americans said that 
whites should come first, they elected a black president. 

Civil rights leaders sparked the transformation. Reverend Martin Luther King 
Jr. contributed ethos by building a broad coalition. As the photo suggests, he enlisted 
support from many segments of American society. His stirring oratory added ele- 
ments of pathos and logos, invoking the nation’s core values and appealing to broad 
national interests: “When the architects of our republic wrote the magnificent words 
of the Constitution and the Declaration of Independence, they were signing a prom- 
issory note to which every American was to fall heir. 
This note was a promise that all men—yes, black 
men as well as white men—would be guaranteed the 
unalienable rights of life, liberty, and the pursuit of 
happiness.”® 

Events deepened the movement's emotional grip. 
In 1946, the lynching of black veterans laid bare the 
gap between racial reality and the goals of World War 
II. In the following decades, television audiences 
watched as civil rights demonstrators faced bloody 
mistreatment. And over several decades, a stream of 
books, official reports and congressional hearings 
detailed segregation’s corrosive effects. The logos, or 
logic, of the issue did not turn on narrow self-interest, 
because the movement for black civil rights directly 
benefited only one-eighth of the population. Sup- 
porters of civil rights instead spoke of injustice, and 
the harm it did to America’s global image.® 

As a result, Americans deliberated about race 
and gradually concluded that the law should stop dis- 
crimination. And because of the new laws, whites had 
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(Urban League); Martin Luther King Jr. (SCLC); John Lewis (SNC); Rabbi Joachim more contact with other racial groups in school and 
Prinz (American Jewish Congress); Dr. Eugene Carson Blake (National Council of on the job. Although racial conflict did not disappear, 
Churches); A. Philip Randolph; President Kennedy; Walter Reuther (United Auto daily life socialized Americans, especially the young, 
Workers); Vice President Lyndon Johnson (behind Reuther); Roy Wilkins (NAACP). to regard official segregation as a thing of the past. 


OPINIONS INTO ACTION 


Mauor Issue 
® How does participation foster deliberation? 


As we noted at the start of this chapter, political participation consists of activities 
aiming to shape the choice of leaders and policies. Thoughts and deeds have a close 
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connection. When Americans take part in politics, they are turning their opinions 
into action. Indeed, action is the reason that we study opinion in the first place: it 
would be pointless to measure beliefs if citizens never acted on them. At the same 
time, we cite opinion to explain what people do in the political world. And to a large 
extent, we use the same kind of instrument—survey research—to find out what 


citizens think and how they act. 


Forms of Participation 


Talk is one simple and direct method of political participation.© Every two years 
since 1952, postelection polls have asked Americans whether they talked to others 
in an effort to influence their vote. The percentage answering yes has ranged from 
a low of 15% in 1974 to a high of 48% in 2004.” These polls show other forms of 


participation that attract fewer Americans: 


> Attended a political meeting, 5%-9% 
* Worked for a party or a candidate, 2%-7% 
* Gave money to help a campaign, 4%-16% 


Displaying campaign paraphernalia is a way of expressing political beliefs 
and inviting political conversation. It also builds morale. Voters are likely to feel 
better about supporting a candidate if they see that candidate’s name on lapels, 


backpacks, and bumpers. Between 1956 and 1972, 
the percentage saying that they had worn a button 
or put a bumper sticker on their car fluctuated be- 
tween 9% and 21%. Between 1974 and 2000, the 
figure fluctuated between 5% and 11%. In 2004, 
it jumped back to 21%. This change reflected the 
passions of that campaign. 

The 2008 election highlighted newer forms 
of participation. Three-quarters of Internet us- 
ers went online to take part in or learn about the 
campaign. This figure encompassed just over half 
of American adults, making 2008 the first time 
that a majority had used the Internet to connect to 
the electoral process. Some 38% of Internet users 
talked about politics online, and 59% used tools 
such as Twitter or e-mail to send or receive politi- 
cal messages. College students, who typically have 
easy access to the Internet and spend much of their 
time with computers, were especially likely to en- 
gage in online participation (see Table 8-1). The 
Obama campaign made skillful use of such tools 
to gather contributions, recruit volunteers, and get 
voters to the polls. Thousands of college students 
joined the Facebook group “Students for Barack 
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From an emotional @ : Se 
standpoint, the hardest job in a campaign is cleaning up the signs after a defeat. 
Christiana Dominguez, who took a semester off from law school to work in the 
Kerry campaign in 2004, here faces the day after in the Philadelphia headquarters. 


Obama” along with local Facebook chapters. The campaign set up profiles on other 
general sites such as MySpace and on more focused sites such as AsianAve.com 
and BlackPlanet.com. In all, Obama had more than 2 million friends on social 


networking sites.” 


Americans can also try to influence public policy outside the election season. 
A 2008 study found that that 44% of voting-age Americans had communicated 
in some way with a senator or House member in the past five years. Of who had 
gotten in touch with Congress, 43% used online methods for their most recent 
contact: e-mail, an online petition, a contact form on the lawmaker’s Web site, or 
a contact form on another site. Another 24% used the telephone, while only 18% 


chose postal mail.” 
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TABLE 8-1. | ONLINE PARTICIPATION IN 2008 | 


In the fall of 2008, Harris Interactive conducted an online survey of 2,406 18- to 
24-year-old American citizens for Harvard's Institute of Politics. About half were 
attending four-year colleges, and half were not. Among other things, the survey asked 
about online political participation. 


Total Not in 4-Year 4-Year 
College College 
% % % 
Percent with a Facebook Account 66 58 86 
Percent of Facebook users who 
have used it to promote candidates, 
events, or ideas 36 36 35 
Percent with MySpace account 60 62 54 


Percent of MySpace users who 

have used it to promote candidates, 

events, or ideas 18 19 14 
Percent who have forwarded or 

shared a video online to promote 

candidates, events, or ideas 17 WW 19 


Source: Adapted from Harvard University, Institute of Politics, The 15th Biannual Youth Survey on Politics 
and Public Service, September 12 - October 6, 2008. Copyright © 2008. Reprinted with permission. 


Myths and Misinformation 


Internet Petitions “s 


Many people have received e-mail "petitions," which are actually chain letters. After Congress 
authorized President George W. Bush to attack Iraq, one such petition urged support for “Con- 
gresswoman Barbara Bell." According to the e-mail, she had led a walkout of female members 
from the House chamber. In fact, no one of that name has ever served in Congress, and there j 
was no such walkout.” A more recent petition protests a Senate vote to allow illegal aliens to _ 
collect Social Security benefits. No such measure ever reached the Senate floor.”? _ = 

Some Internet petitions appear on Web sites, and may provide organizations with a way to po 
harvest e-mail addresses. Since the 2008 presidential campaign, rumors have spread that Barack 
Obama was born in Kenya and is therefore constitutionally ineligible to be president. Internet pe- 
titions demanded that he produce his birth certificate and that Congress investigate his national _ 
origins. By the middle of 2010, more than half a million people had reportedly put their names on “ 
one such petition. The demand was based on misinformation. As early as June 2008, the Obama 
campaign posted a copy of his certification of live birth from the State of Hawaii. Also available 
online were announcements of his birth that appeared in local newspapers in 1961. Conserva- _ 
tive blogger Ed Morrissey wrote: "Unless someone wants to argue that the [Honolulu] Advertiser 
decided to participate in a conspiracy at Obama's birth in 1961 to provide false citizenship on the 
off-chance that an infant from a union of a Kenyan father and a teenage mother would run for 
President, then I'd say the ‘mystery’ is over."”* And yet the petitions have continued. € 

Politicians have started to post petitions to their own Web sites, in hopes of influencing 
other members or the executive branch. But as with advocacy groups, such petitions may 
have another motive: creation of an electronic mailing list. Once people have "signed" a Web — 
petition, they will probably start getting e-mails on that issue. According to David Fitch, a 
spokesperson for the Congress Online Project, "Short of a campaign contribution, an e- mail 
address is the most valuable thing an online citizen can give a politician. Connecting ina 
e-mail address to a particular issue is gold."”> 


% 
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A 2009 study examined “offline” political activities such as joining a civic group, 
as well as online activities such as friending candidates on social networking sites. The 
study found that college graduates were 28 percent more likely to engage in two or 
more online or offline activities than those who had not gone beyond high school. A 
similar gap appeared between those making at least $100,000 a year and those making 
less than $20,000.” Together with the differences in voter turnout, these disparities give 
a political edge to those who already have social and economic advantages.”” 

Blogging represents a new form of participation, which combines the informal- 
ity of talk with the lasting record of print. One survey showed that about 12 million 
Americans kept a blog in 2006.” Of these blogs, 11% focused on government and 
politics. These figures work out to 1.3 million political bloggers. Because they made 
up barely 1% of the electorate and because most blogs have small audiences, blogging 
may seem to be a minor form of participation. But another survey showed that 23% 
of Americans regularly or sometimes read blogs about politics or current events.” 

Scholars disagree about the role of blogs in fostering active citizenship and de- 
liberation. Some think that blogs provide forums for democratic debate. They note 
that bloggers link to evidence for their arguments and to alternative points of view.* 
Others argue that blogs give rise to “information cocoons,” in which like-minded 
people merely reinforce one another’s views. Even so, says one such critic, there is 
a solution: “Public-spirited bloggers would do well to offer links to those whose 
views are quite different from their own. Liberal blogs could more regularly link to 
conservative ones, and vice-versa. We could easily imagine explicit or implicit ‘deals’ 


among bloggers with competing opinions, producing mutual linking.”*! 


- Deliberation and Impact 


Some forms of participation contribute only indirectly to political deliberation. A bum- 

per sticker may get people talking about a candidate or issue, but it has little content 

in itself. Everyday conversations, however, often involve such serious topics as health 

care, education, or crime. Even though these exchanges may not mention government 

policies, they may still add up to a signifi- 

cant political force. For instance, millions of Obama, McCain, and Internet Activism in 2008 
Americans have heard friends and neigh- 40 ooo pee 

bors complain about the long waits and 
short office visits at health care organiza- 


tions. These discussions, in turn, help create v Ela] —---------—--—- 
a political climate for policy change. 3 
Some methods of contacting officials y 
have more impact than others. It takes little £ rae 
effort to sign issue petitions, form letters, 5 
and preprinted postcards. Accordingly, pol- S10} 


iticians and their staffs assume that the sig- 
natures do not represent deep sentiments, A | - 
and these documents usually go straight 0 ae enn 


c : LS Post Engage Share Sign up Donate Sign up for Volunteer 
s ihe teevelns be adage pecans and political politically photos, online for money email online 
Belaieecauorescnopsarenton: pocause content onan online video, or — election online news alerts 
they take some time and thought to com- pte aa mieten updates 
pose, they suggest that the sender really ei ieckercontant 


cares about the subject matter. In one study, 
most congressional aides said that if their 


boss had not already made a decision, in- Dae ae | 
dividual messages would have “some” or “a __ FIGURE 8-2 In the 2008 presidential election, McCain supporters were more likely 
lot of” influence. Aides also said that mes- than Obama supporters to use the Internet (83% vs. 76%). Nevertheless, online Obama 


supporters took part in a wider range of online political activities, such as posting 
comments, volunteering, or giving money. 


sages could be especially helpful in the early 


stages of decision. According to the study, | , | an 
“Staff reported that well-reasoned letters Source: From Internet and American Life Project. Copyright © 2009. Reprinted with permission. 
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PREIS U 

Suffrage—the right to vote. 

Poll tax—a requirement to pay a certain sum 
of money in order to vote, which kept poor 


people from the polls. Poll taxes are now 
illegal. 


Literacy test—a requirement that someone 
prove the ability to read before casting a 
vote. In practice, literacy tests were ruses to 
keep poor people and minorities from the 
polls. Federal law now forbids them. 


{ WHO VOTES? 


from constituents often helped them assess the impact of pending legislation or pro- 
posals on a particular group, or on the district or state as a whole.” 
Some evidence suggests that blogs may improve day-to-day political delibera- 
tion by giving voice to views that get less attention in the traditional media.” So- 
cial networking sites may also foster deliberation. During the 2008 campaign, for 
instance, my.barackobama.com enabled Obama supporters to exchange views on 


policy issues such as higher education (see Figure 8-2). 


Mavor Issue 
® In public deliberation, do certain groups have a greater voice than others? 


Most forms of participation have some relationship to voting. The whole idea of tak- 
ing part in campaigns is to sway elections. And when constituents write to an elected 
official, their voting power makes it more likely that their arguments will get a hearing. 
To understand how public sentiment drives public policy, therefore, we must know 
who votes and why. In turn, we must first study the rules that determine who may vote. 


Expansion of Suffrage 


In the nation’s early days, many American adults could not vote. Since then, the 
United States has expanded the right to vote, which we sometimes call suffrage or 
the franchise. Some states originally barred people from voting unless they held a 
substantial amount of property. By the end of the eighteenth century, the qualifica- 
tions were low enough to include most white males.** In the decades that followed, 
most states scrapped these qualifications in national and statewide elections. 

Before the Civil War, only a few states allowed African Americans to vote. In 
1870, the Fifteenth Amendment forbade the denial of voting rights “on account of 
race, color, or previous condition of servitude.” In many places, officials undercut 
this protection. Poll tax requirements meant that people had to pay a certain sum to 
vote, which kept poor people from the polls. Some states imposed literacy tests and 
examinations asking would-be voters to interpret complex legal language. Often, 
officials applied such tests to African Americans but not to whites. 

In 1964, the Twenty-fourth Amendment banned the poll tax in federal elections; 
and two years later, the Supreme Court extended the ban to state and local elections.* 
In 1965, Congress passed the Voting Rights Act, which suspended literacy tests, banned 
other discriminatory practices, and authorized federal registrars to ensure the enfran- 
chisement of African Americans. Congress has amended the act several times. In certain 
areas with concentrations of language minorities, the law now requires the printing of 
official election materials in the minority language as well as in English. 

During the first elections after the adoption of the Constitution, only New Jer- 
sey let women vote (if unmarried), a practice it ended in 1807. Although some terri- 
tories allowed women to vote in the years after the Civil War, no state did so until the 
admission of Wyoming in 1890. (Kentucky did let widows with children in school 
take part in school board elections.) A number of states then adopted women’s suf- 
frage, and in 1920, the Nineteenth Amendment extended it nationwide. 

Four years later, Congress granted citizenship to all Native Americans born in 
the United States. Although this act enabled some Native Americans to vote, certain 
states barred them from the polls for several more decades. 

Before the 1960s, residents of the nation’s capital could not vote. The District of Co- 
lumbia had no representation in Congress or the electoral college, and the Constitution 
put its government under congressional control. In 1961, the Twenty-third Amendment 
gave DC three electoral votes. Congress then allowed DC to elect a board of education 
(1968), a nonvoting delegate to the House (1970), and a city government (1973). 
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Until the 1960s, most states did not let people vote until they were 21. (The four 
exceptions were Kentucky, Georgia, Alaska, and Hawaii.) In 1970, Congress passed a 
law that lowered the voting age to 18. The Supreme Court ruled that Congress could 
change the voting age for federal races but not state and local elections.*® Because 
it would be impractical to keep two registration rolls, state and federal lawmakers 
soon concluded that they should amend the Constitution. In 1971, the Twenty-sixth 
Amendment set the voting age at 18 in all elections. 

In expanding the franchise, Americans have confirmed the ancient linkage be- 
tween civic participation and military service. After the Civil War, support for black 
voting rights increased because African Americans had fought for the Union. During 
World War I, some 30,000 women served in the military, and millions more did civil- 
ian work. These efforts impressed many, including President Woodrow Wilson: “The 
least tribute we can pay them is to make them the equals of men in political rights as 
they have proved themselves their equals in every field of practical work they have 
entered, whether for themselves or for their country. These great days of completed 
achievement would be sadly marred were we to omit that act of justice.”*” Similarly, 
the Indian Citizenship Act was in part a tribute to the heroism of Native American 
soldiers in World War I. Later in the twentieth century, supporters of voting rights leg- 
islation pointed to black soldiers who had fought in World War II. Supporters of the 
vote for the District of Columbia made the same point about Washington residents. 
And the Twenty-sixth Amendment passed during the Vietnam War, which gave new 
urgency to the old slogan “Old enough to fight, old enough to vote.” 

In one way, these laws shrank the franchise in the early twentieth century. During 
the nineteenth century, at least 22 states and territories gave the vote to noncitizens.** 
War played a role in the rise and fall of alien suffrage—the right of noncitizens of the 
US. to vote. The idea became popular after the Civil War, because many noncitizens had 
served. It became unpopular in the early twentieth century, when anti-immigrant senti- 
ment was rising. World War I effectively put an end to statewide alien voting, as many 
people feared enemy influence. The last state to drop it was Arkansas in 1926. Neverthe- 
less, a few communities today let resident noncitizens vote in certain local elections.” 

One formal limitation on citizen suffrage does exist. Except for Maine and Ver- 
mont, all states and the District of Columbia forbid voting by people serving prison 
sentences for felonies. Felons on parole (supervision in the community after release 
from prison) cannot vote in 35 states, 30 of which also forbid those on probation 
(supervision in the community instead of imprisonment) from voting. In Kentucky 
and Virginia, all felons permanently lose the vote even after they have completed 
their sentence. Several other states either deny the vote for a certain period of time 
after the sentence or forbid voting by some ex-offenders.” 


Registration 


In every state except North Dakota, people must register to vote.” Many states used to 
require at least a year’s residency, but in 1972, the Supreme Court ruled that anything 
more than three months would deprive people of their rights to vote and travel.” Voter 
registration requires citizens to enter their names on a government list before voting 
in elections. In 1993, Congress passed the National Voter Registration Act, or Motor 
Voter. Under this law, states must offer voter registration when people apply for ser- 


vices such as driver’s licenses. States must also accept mail-in voter registration. They ~~~ a —————— 


may not take people off the rolls for failure to vote or set registration deadlines MOTE \ioter feqistrationatrevccdnemen entries: 
than 30 days before an election. In 2008, nine states let people register on Election Day.” Riel oat ond opera hE OTE 
Nevertheless, the United States remains unusual among democracies by putting Ee Crmenuieusereves Guinn alan 
the burden of registration on the voter instead of the government. Many countries i 
have nationwide voter lists. For instance, Elections Canada maintains the National —_ Motor Voter—the 1993 National Voter 
Register of Electors, a database that it updates from a variety of sources, including —_ Registration Act, which requires states to 


motor vehicle registrars.”> The United States has no such national list. Each state offer voter registration when people apply 
for services such as driver's licenses. 


maintains its own procedures. 
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Understanding Turnout 


Critics of American election rules often say that the United States has poorer voter par- 
ticipation than most developed countries. There are two main ways to measure voter 
turnout, the rate at which people take part in elections. The first consists of dividing the 
number of votes in an election by the number of people who have registered to vote. 
Registered voters, who tend to be more motivated than the general population to begin 
with, are also more likely to vote. This measure then indicates the number of voters who 
follow through on their intent. But it fails to account for potential voters who failed to 
register at all. For that reason, scholars prefer another measure: dividing the number 
of votes by the Ss a population (VAP), all residents over the age of 18. In 2000, 

just over half of the U.S. voting-age population cast a 

ballot, compared with more than two-thirds of regis- 


Presidential Turnout Rates 1948-2008 tered voters. By either measure, turnout in the United 
70 States is smaller than that of democracies that register 
nearly all adults. 
60 Despite an upward trend since 1996, turnout 
among the VAP remains lower than in 1960. This 
= 30 ; 
= difference is less ominous than it seems. The plunge 
40 between 1968 and 1972 occurred mainly because 
s ag the Twenty-sixth Amendment added people from 
5 18 to 20 to the VAP. Young people have lower turn- 
aa 20 out, so they brought down the overall figure. Also, 
the voting-age population includes many who can- 
i not legally vote in federal elections: resident nonciti- 
0 zens and (in certain states) felons. Both groups have 
grown since the 1970s, increasing the VAP without 
increasing the electorate. If we look at the total 
Year number who have the right to vote, or the voter- 
| ~© VEP Turnout Rate ~*~ VAP Turnout Rate eligible population (VEP), instead of the voting-age 
population, turnout grew from 1972 to 2008, mov- 
ee ne ing from 56.2% to 61.7%”° (see Figure 8-3). 
FIGURE 8-3 Turnout declined in the 1970s and 1980s. But when you exclude Turnout rises in presidential elections and falls 
adults ineligible to vote from calculations, you find that the decline was not as in nonpresidential elections, a pattern that political 
great as it seems at first. Turnout is up since the 1990s. scientists have dubbed drop-off. During a presiden- 
Source: Copyright © 2009 by Michael McDonald. Reprinted with permission. tial election, more people cast a ballot for president 
than for lower offices. In 2004, at least 9 million 
people voted for president but not for U.S. House.” 
Scholars refer to such differences as roll-off. 
ne te POO Ta oe Despite changes such as the Motor Voter law, turnout remains lower than it could 
Pea 


Voter turnout—the rate at which people 
take part in elections. One may divide by 
total number of votes by the voting-age 
population or the voter-eligible population. 


Voting-age population—all residents over 
the age of 18. 


Voter-eligible population—all those who 
have the right to vote. 


Drop-off—the tendency for voter turnout to 
decline in nonpresidential elections. 


Roll-off—the decline in the number of votes 
cast from high-profile races (e.g., president 
or governor) to low-profile races 

(e.g., coroner or sewer commissioner). 


be. Why? Consider how individuals weigh the costs and benefits of voting. The “costs” 
do not necessarily involve money (at least since the end of poll taxes) but rather the 
time and trouble that go into voting. One cost is the act of registering, which most 
people must repeat with every change of address. Each year, nearly 40 million Ameri- 
cans move their home.”* Many neglect to reregister when they move, and some studies 
have suggested that turnout might rise with easier registration rules.”? Other research, 
however, has cast doubt on the impact of such changes.' Turnout in the two presi- 
dential elections following Motor Voter was actually lower than in 1992. 

Another cost consists of the effort to learn about all the contests: the more offices, 
the more work. Unlike nations where each voter has only a couple of races to decide 
every few years, the American system often serves up long ballots and frequent elec- 
tions. A Michigan civic leader said,: “I voted for a total of 50 state officials—4 execu- 
tive officials, 2 legislators, 2 members of the state board of education, 2 each for the 
governing bodies of UM [University of Michigan], MSU [Michigan State University], 
and Wayne State, and 36 judges.”!"! Such a menu can discourage would-be voters. 

A major benefit of voting is the opportunity to make a difference,!” People have 
a strong motive to go to the polls if their vote may be decisive and if the outcome will 
change public policy and affect them personally. The impact of a single vote depends on 
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the size of the constituency and the competitiveness of the election. With a small elec- 
torate and a close race, each person could reckon that his or her vote could decide the 
winner. But especially in big constituencies that heavily favor one side or the other, 
the chances of casting the deciding vote are small. In a presidential election, those chances 
approach the vanishing point. Public-choice scholar Gordon Tullock, refrains from voting 
because he believes that the relative insignificance of his ballot would not justify the time 
and effort it would take to cast it.!” In other words, voting would be irrational for him. 

Despite the real costs and debatable benefits, more than 130 million Americans 
took part in the 2008 presidential election.' Many voters saw important differences 
between Barack Obama and John McCain, and they took a strong interest in the elec- 
tion. Just before Election Day, the Pew Research Center found, 88% of registered voters 
said they were following campaign news very closely or fairly closely, the highest level 
of voter interest just before a presidential election since the Pew Research Center began 
tracking it in 1988.!° 

Why do so many citizens part company with Tullock? The answer is that they do 
not apply rigid cost-benefit analysis to the act of voting: instead, they see it as a respon- 
sibility. Civic leaders have long reminded Americans 
that voting is patriotic (see the photo) and that fel- 
low Americans died for their right to vote. In a 2008 
survey, 95% of voters agreed that it was their duty as 
a citizen to vote in every election, with 69% saying 
that the felt guilty when they did not get a chance to 
vote.'”° This sense of civic responsibility is strongest 
among “the greatest generation,” those who came of 
age during World War II. Accordingly, military veter- 
ans tend to vote at higher rates than nonveterans.'”” 
Surveys in the latter part of the twentieth century 
showed that civic duty was weakest among the young- 
est generations.'°* One possible reason is the decline 
of civics education in American high schools between 
the 1960s and the 1990s.'” People are more likely to 
vote if they attended a high school that stressed civic 
engagement and if their peers saw voting as a sign of 
good citizenship." In 2008, however, youth turn- 
out rose, especially in the primaries and caucuses." 
Some evidence indicates that improved civic educa- 
tion programs may be helping bring young people to 
the polls.'!” 

People know that their fellow citizens regard vot- 
ing as a duty. In one field experiment, scholars sent 
mailings to thousands of voters. There was much 
higher turnout among those whose mailings prom- 
ised to tell their neighbors that they had voted.'"” 
This finding raises questions about reforms to in- 
crease turnout by making voting more convenient. 
In Switzerland, turnout actually dropped with the in- 
troduction of mail-in ballots. One scholar explained, 
“In Switzerland, like in many other countries, there The flag and other patriotic symbols often accompany appeals to vote. 
exists a fairly strong social norm that a good citizen 
should go to the polls. As long as poll-voting was the 
only option, there was an incentive (or pressure) to go to the polls only to be seen 
handing in the vote....With the introduction of postal voting, the signal from going 


to the polls got weakened.”!" 


Image copyright vospalej 2009/Used under license from Shutterstock.com 


Voter Demographics 


Different groups vote at different rates'” (see Figure 8-4). Citizenship is one obvi- 
ous reason for such differences. Among adult residents of the United States in 2004, 
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noncitizens accounted for 6% of African 
Americans and 2% of non-Hispanic 
whites. But the figure was 33% for Asians 
and 41% for Hispanics. These rates are 
an important reason why Asians and 
Hispanics make up a smaller share of the 
electorate than of the population. 

Even among citizens, however, non- 
Hispanic whites are more likely to vote 
than African Americans or Hispanics. 
The latter groups tend to have fewer years 
of schooling, which is one cause of the 
turnout gap. People with bachelor’s de- 
grees are twice as likely to vote as high 
school dropouts. Education accustoms 
people to handling paperwork and look- 
ing up information, thereby preparing 
them for the demands of voting.''® Fur- 
thermore, schooling improves a person’s 
income. People with higher incomes are 
more likely to own their homes, which 
gives them a greater stake in issues such 
as property taxation. Among people with 
the same level of education, the ethnic 
turnout gap is smaller but persists. In re- 
cent years, political activists have sought 


2008 General Election Turnout Rates 
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HS diploma 


Less than HS 


65 and over 


30-64 


Under 30 


Latino to identify and mobilize potential vot- 
ers in the African American, Hispanic, 
and Asian communities. Turnout levels 

Asian/Pacific also track closely with age, at least up to 


75, where infirmities start keeping large 
numbers from the polls. In other words, 
the electorate is older, better educated, 
and more affluent than the population as 
a whole, and it has a smaller share of eth- 
nic minorities. 

As a result, say critics of the politi- 
ORC 200s 20mm 40 50) aero mm OME SOm (90 | 100 cal process, sentiments that drive statutes 
and decisions are unrepresentative of the 
public as a whole. Politicians worry about 
Social Security and Medicare in part be- 


IGURE 8-4 This graph shows the percentage of the voter-eligible population (VEP) in CAIN, elderly vote at high rates. They 
aad category casting ballots in 2004 and 2008. In both elections, turnout rose with age and also deal with issues that affect young 


African American 


White 


education. Whites and African Americans were more likely to vote than Latinos or Asian/ adults, such as higher education. But the 
Pacific Islanders. Although overall turnout did not change much between the two elections, political motivation for those policy de- 
there was one major exception: African American turnout jumped nearly seven points, cisions comes less from the young voters 
reaching near parity with white turnout. themselves than from the concerns of 
Source: Michael P. McDonald, “2008 Current Population Survey Voting and Registration Supplement," their more politically active middle-aged 
United State Election Project, April 6, 2009 at http://elections.gmu.edu/CPS_2008.html; Doug Hess, parents. 


“Analysis of the 2008 Current Population Survey (CPS) Voter and Registration Supplement,” Project Vote, 
April 8, 2009 at eS SE aoa a. 


im PUBLIC OPINION, POLITICAL PARTICIPATION, 
AND DELIBERATIVE DEMOCRACY 


As we have seen, laws and court decisions have made it easier to vote. Maverick col- 
umnist Arianna Huffington argues that it ought to be harder to vote, with commu- 
nity service as a prerequisite. “Conservative Republicans might be sent to baby-sit for 
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welfare moms trying to make the transition to workfare. Liberal Democrats could be 
put to work in local offices of government bureaucracies, fielding complaints from 
small business owners struggling to comply with burdensome regulations.”"” 

Obviously, the idea is whimsical. As a practical matter, a service requirement 
would raise fairness issues because it would fall harder on the poor than the rich. Yet 
it does make the point that citizenship involves duties as well as rights. One could 
contend that the right to vote entails a duty to cast an informed vote. Moreover, 
the right to hold and voice opinions means a responsibility to take account of the 
country’s long-term well-being. As we saw at the beginning of the chapter, people 
often blur national interest and self-interest, but most understand that they are not 
always the same thing. 

How should political leaders react to public opinion and participation? In 
1999, journalist Peter Jennings asked Senator Daniel Patrick Moynihan if polls had 
contributed “to a lack of confidence in politicians in their own deliberative thinking 
process.” Senator Moynihan replied, “Yeah, I think you wouldn’t be mistaken, as a 
citizen, to ask, Are we really necessary?”''* As the Jennings question suggests, a com- 
mon criticism of elected officials is that they pay too much attention to the latest 
survey or tabulation of constituent letters. Most elected leaders would say that this 
criticism is too broad. Politicians are shrewd readers of survey research and political 
participation. They know that many polling numbers or mail counts may reflect 
snap judgments or nonattitudes, and they do not automatically treat these data as 
commands. 

In his book Profiles in Courage, John F. Kennedy wrote of several figures in 
American history who acted against public opinion. He concluded that “democracy 
means much more than popular government and majority rule, much more than 
a system of political techniques to flatter or deceive powerful blocs of voters.” True 
democracy, he continued, requires faith that the people will elect officials who exer- 
cise conscientious judgment, “faith that the people will not condemn those whose 
devotion to principle leads them to unpopular courses, but will reward courage, 
respect honor and ultimately recognize right.”''” In 1989, members of the late presi- 
dent’s family established the Profile in Courage Award to celebrate the qualities that 
he had described. In 2001, the award went to former president Gerald R. Ford. After 
succeeding to the presidency when Richard Nixon resigned in 1974, Ford pardoned 
Nixon for possible offenses in the Watergate scandal. Although the decision was un- 
popular—and contributed to Ford’s defeat in the 1976 presidential election—many 
historians believe that it was an honorable effort to heal the country. Ironically, 
Nixon had been Kennedy’s opponent in the 1960 presidential election. 

Politicians cannot ignore opinion, either. If they buck strong currents of senti- 
ment, they may sink to defeat. Therefore, they often trim their positions, clinging 
to some version of their principles that the public will take. Lincoln hated slavery 
but knew that few voters shared his passion. He publicly backed measures to stop 
its spread, in the hope of causing its “ultimate extinction.” Yet it was well into the 
Civil War before he supported a constitutional amendment to abolish it. Had he 
supported abolition much earlier, he might have lost the presidency or at least 
would have found it harder to rally the Union. At the same time, by taking as strong 
a stance as he did, he helped move public opinion toward abolition. The famed 
ex-slave Frederick Douglass said of Lincoln, “Had he put the abolition of slavery 
before the salvation of the Union, he would have inevitably driven from him a 
powerful class of the American people and rendered resistance to rebellion impos- 
sible. Viewed from the genuine abolition ground, Mr. Lincoln seemed tardy, cold, 
dull, and indifferent; but measuring him by the sentiment of his country, a senti- 
ment he was bound as a statesman to consult, he was swift, zealous, radical, and 
determined.” '”° 

Deliberative democracy involves an ongoing dialogue between elected officials 
and citizens. If politicians consult opinion—rather than parrot it—then the modern 
technology of survey research and political participation can actually advance the 


cause of deliberative democracy. 
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NSHIP, AND YOU 


cat The Internet provides new ways to take part in politics. Besides such customary 
E-Activism activities as voting, stuffing envelopes, and writing letters to the editor, American 
citizens can participate through their laptops and cell phones. In the 2008 presiden- 
tial campaign, anyone could post videos on YouTube and connect with like-minded 
people via Facebook and other social networking sites. Those who wanted to make 
phone calls for their candidate no longer had to travel to a crowded office with a set 
of phones. Now they could do “virtual phone banking” by logging on to a candidate 

Web site, clicking on a list of phone numbers, and making the calls from home. 
The Obama campaign became famous for its expert use of these techniques, 
emphasizing that the Internet allowed for an unprecedented degree of decentral- 
ization. Others had a different interpretation. “The Obama campaign is still very 
much a top-bottom operation,” Markos Moulitsas Zuniga, of the DailyKos Web 
site, told the New York Times in June 2008. “They've made it very easy for people 
to hop on the bandwagon, but those in the back of that wagon still get no say in 

where the campaign is going.”’?! 

Beyond the specifics of the 2008 race, there is a larger question about elec- 
tronic participation: Does it contribute to deliberative democracy? It certainly 
provides for greater access to policy information and enables ordinary people 
to share their thoughts with major political figures and with one another. But to 
the extent that deliberation consists of calm reasoning on the merits of issues, 
electronic participation may also be a problem. Legal scholar Cass Sunstein, who 
would later hold a key staff job in the Obama administration, wrote in 2001, 
“With respect to the Internet, the implication is that groups of people, especially 
if they are like-minded, will end up thinking the same thing that they thought 
before—but in more extreme form.”!” Instead of engaging each other, people on 
opposite sides of an issue may instead attack each other personally: just read the 
“comments” section of any major political blog. 

What do you think? Fittingly, there are Facebook groups that allow peo- 
ple to deliberate on issues of deliberative democracy. You may find a brief 
and partial list at http://www.facebook.com/pages/Deliberative-democracy/ 
112243428792752 


SUMMARY 


In a democracy, public opinion plays a major role in driving public policy. Mea- 
suring public opinion is difficult. Random-sample surveys are the most reliable 
method for gauging public sentiment, but polling faces a variety of problems and 
challenges: drawing accurate samples, writing unbiased questions, reaching poten- 
tial respondents at the appropriate times, dealing with people who refuse to answer, 
and sorting genuine opinions from deceptive or superficial responses. The last point 
is important, because some results capture fleeting reactions, while others tap last- 
ing convictions. 

Underlying many opinions are political ideologies, or systems of belief about 
what government should do. Although most Americans are vague on points of 
political doctrine, it is possible to identify large groups that tend to be liberal or 
conservative. Opinions and ideologies are the product of many influences, such as 
family, schooling, the mass media, and persuasive leaders. 

Public sentiment translates into public policy through the medium of political 
participation. Over time, the expansion of voting rights has given opportunities 
for participation to more and more Americans. Not all eligible adults cast a ballot. 


Schwadron, Harley/Cartoon Stock 


Some do not want to deal with the hassle of registering or studying candidate posi- 
tions. Others may think that their vote will not make a difference. Still, millions do 
vote, and civic duty is a major motivation. People participate in other ways as well 
contributing to political mobilization and deliberation. . 


Citizens and leaders alike must heed public opinion, but they do not necessarily 
bow to it in all circumstances. 
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"KEY TERMS 


Conservative p. 252 Nonattitudes p. 249 

Drop-off p. 262 Political ideology p. 252 

Exit poll p. 247 Political participation p. 244 

Focus group p. 248 Political socialization p. 254 

Liberal p. 252 Poll tax p. 260 

Libertarian p. 253 Populist p. 253 

Likely voter p. 247 Public opinion p. 244 

Literacy test p. 260 Public opinion poll (or survey) p. 245 
Moderate p. 252 Random-digit dialing p. 245 

Motor Voter p. 261 Random sample p. 245 
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Summary 


OBJECTIVES 
After reading this chapter, you should be able to: 
e Define what interest groups are. 
e Explain different ways by which they take form and sustain themselves. 
e Distinguish economic and policy groups, and discuss their role in 
deliberative democracy. 
e Identify ways in which interest groups attempt to influence public policy. 
e Analyze potential tensions between citizenship and interest group 
politics. 
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MB { introbuction 


Special interest—an unfavorable way to 
characterize those who stand to gain or lose 
more from a public policy. 


Interest group—an organization that seeks 
to influence public policy. 


Faction—James Madison's term for a group 
that pursues interests harmful to those of 
another group or to the good of the country. 
In contemporary usage, it often refers to any 
interest group. 


Students for a Free 


Many political figures use the term special interest as a slur. “It’s time to take on the 
special interests,” said Senator Barack Obama during the 2008 presidential cam- 
paign.' Other candidates agreed. Senator Hillary Clinton said that it was time fora 
president who would “rein in the special interests.”? Accepting the Republican presi- 
dential nomination, Senator John McCain said that his running made had “taken 
on the special interests” and said of himself, “I don’t work for a special interest. 
I don’t work for myself. I work for you.” 

For any policy or issue, a special interest consists of those who stand to gain 
or lose more than others. Everybody may dislike special interests, but everybody 
belongs to them, because any policy has different effects on different people. Child 
care tax credits benefit parents. To make up the forgone tax revenue, the govern- 
ment sets higher rates, which childless people must pay. In this case, parents and 
nonparents both constitute “special interests.” Similarly, students gain from govern- 
ment aid to higher education, but nonstudents must help pay for them. 

Even policies that seem to affect everyone equally often have unequal impacts. 
Everybody breathes, so everyone has the same stake in federal clean air laws, right? 
Think again. In smoggy areas, the law requires expensive special gasoline, so com- 
muters bear more cost than people who walk or bike to work. Coal-fired power 
plants pay more to curb pollution than hydroelectric plants, so people who use 
coal-generated electricity pay higher utility bills. 

People sometimes speak of interest groups interchangeably with special inter- 
ests, but these terms do not have quite the same meaning. Interest groups are organi- 
zations that try to influence public policy. Not every potential special interest has such 
a body. One can think of people who share a common concern but lack organization. 
Millions of Americans have difficulty digesting milk products and would benefit from 
government support for alternative foods. But they have no national organization to 
match the National Dairy Council. Conversely, there are interest groups whose mem- 
bers have little tangible stake in the group’s issues. Students for a Free Tibet wants the 
U.S. government to support Tibetan independence from China, even though many of 
its members may never have set foot in that land, and few will ever do so.* Rather than 
material wants, such groups act on the basis of altruism or idealism. 

Critics of “special interests” may argue that interest groups undercut ideal citizenship 
and deliberation—and, indeed, Madison believed that they may do just that. He defined 
a faction as a group whose passions or interests are “adverse to the rights of other citi- 
zens, or to the permanent and aggregate interests of 
the community.” Nearly every interest group, some 
say, has goals or methods that disadvantage others. In 
2008, Students for a Free Tibet staged protests against 
the torch relay for the Beijing Olympics, causing seri- 
ous public relations problems for the United States 
Olympic Committee. And instead of looking out for 
the broad national interest, say critics, corporations 
and other economic interest groups seek to enrich 
themselves. Denouncing offshore tax loopholes dur- 
ing his 2008 vice presidential campaign, Joseph Biden 
said, “It is unpatriotic to take $100 billion offshore 
and not pay your taxes! That is unpatriotic!”® 

Many Americans worry that political debate is 
often a mismatch, in which the power of rich interest 
groups can drown out the voices of the poor. In the 
classic words of one scholar: “The flaw in the pluralist 
heaven is that the heavenly chorus sings with a strong 
upper-class accent.” Critics point to farm price sup- 
ports, arguing that they enrich large agricultural cor- 


Courtesy of Students for a Free Tibet; www.studentsforafreetibet.org 
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Tibet and other groups demonstrate near the White House in March 2009. porations at the expense of consumers. 


. Another view is that citizenship and deliberation can benefit from the activi- 
ties of interest groups. Tocqueville said that political associations teach citizens “to 
advance in methodical agreement toward a common aim.”® According to this view, 
by working for narrower aims, people learn how to advance loftier ones. Interest 
groups also pour vast sums into educational and charitable activities. Indeed, your 
classroom may have been the gift of a corporate CEO. Even if the goal of such giving 
is to win good publicity or curry political favor, say defenders of interest groups, the 
ultimate effect is to serve the public interest. 

Interest groups also hold that they advance deliberative democracy by educat- 
ing citizens and public officials about policy issues. They dismiss the stereotype of 
the cigar-chomping, arm-twisting lobbyist as a myth, contending that most of their 
effort goes into data and arguments. The Edison Electric Institute, an organization 
of electric companies, issues detailed studies of energy and environmental issues.’ 

Defenders and critics can agree that interest groups have become more numer- 
ous and diverse. Between 1980 and 2007, the number of national nonprofit associa- 
tions grew by more than half, from 14,726 to 25,048." This chapter will look at the 
role of interest groups in American politics. We will discuss their origins and devel- 
opment, types of interest groups, and the methods they use to influence policy; and 
finally, we evaluate the impact of interest groups on the political process and con- 
sider the need for reform. A good way to begin is by explaining how they spread. 


CREATING AND SUSTAINING INTEREST GROUPS. 


Mayor Issue 
© Why do interest groups form? 


When Tocqueville was writing in the 1830s, it was hard to form associations covering 
large areas. People had trouble uniting, he said, “for all being very small and lost in the 
crowd, they do not see one another at all and do not know where to find one another.”"' 
The press supplied one answer to the communication problem, but news could travel 
no faster than a horse or steamboat. Soon, however, the telegraph enabled far-flung 
interests to communicate instantaneously. The spread of railroads and hotels made it 
possible to hold meetings for people from all over the country.'* During the twentieth 
century and into the twenty-first, advances in communication and transportation fur- 
ther reduced the barriers. Organizational work that once took months of letter writing 
and weeks of wagon travel now requires a few minutes at the computer keyboard. 

Government has grown alongside the interest group community, both as result 
and cause. During the country’s early decades, the federal bureaucracy was small. Na- 
tional interest group activity was light, with few issues to talk about and few officials to 
talk to. But some groups began to press for new agencies to represent their interests. In 
1862, the United States Agricultural Society and other groups persuaded Congress to 
establish the Department of Agriculture (which gained Cabinet status 27 years later). 
Contrary to myth (see the box), Lincoln was not an automatic foe of special interests, 
and he signed the measure. In the years since then, group pressure has also made way 
for the Departments of Commerce, Labor, Education, and Veterans Affairs. 


Myths and Misinformation 


asia Lincoln and Special Interests 


~ Conservative and antitax groups sometimes suggest that Abraham Lincoln would have taken 
~ their side. They quote a passage that includes the following: "You cannot strengthen the weak 
us by weakening the strong. You cannot lift the wage earner by pulling down the wage payer. You 
cannot help the poor man by destroying the rich.” Lincoln never used those words. They came 
from William Boetcker, a minister who was born eight years after Lincoln died and who led an 
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The American Association for Affirmative 
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antistrike interest group called "The Citizens’ Industrial Alliance." Boetcker never attributed the 4 
lines to Lincoln, but apparently some of his listeners did." ness” oa as 
Conversely, liberal groups sometimes claim Lincoln as a fellow foe of corporate lobbies. 
They cite this passage: “Corporations have been enthroned. An era of corruption will follow “| 
and the money power of the country will endeavor to prolong its reign by working upon the a 
prejudices of the people until the wealth is aggregated in a few hands and the republic is 1S de- 
stroyed.” Actor Warren Beatty cited it in a 1999 speech to the Southern California Americans a 
for Democratic Action, as did journalist Joe Conason in /t Can Happen Here (2007) and Fares 
vice president Al Gore in The Assault on Reason (2007).'* This quotation is also bogus. Appar- a3 
ently, members of the Populist movement concocted it in the late 1800s, and it has been in a 
circulation ever since, with speakers and writers passing it to one another without checking § 
its authenticity. Lincoln's personal secretary and biographer, John Nicolay, called it a “bald, ee 
unblushing forgery."!° ss, 
Indeed, the statement would have been inconsistent with Lincoln's prepresidential ca-_ 
reer. Lincoln represented railroad companies in court. He also lobbied the U.S. House on behalf 
of canal developers and the Illinois Legislature on behalf of medical professionals.'® Mates 
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The public sector has created new interests. Some groups represent members 
who gain direct benefits from government, such as veterans and Social Security 
recipients. Some groups represent members who carry out government programs, 
such as public school teachers. Still others supply goods and services that govern- 
ment policy requires, such as diversity consultants (see the photo) and defense con- 
tractors. Each now has its own interest groups. 

Before 1890, most Americans worked in farming,"’ but this situation changed as 
the new century drew near. The growth of organized labor followed the development 
of industries. Law, medicine, and other fields evolved into distinct professions, each 
with its own distinct interests. With more lines of business came more associations. 
As historian Robert Wiebe put it: “What began simply as a group of bankers would 
subdivide into commercial, savings, and investment bankers; what was originally a 

grocers’ league would split retail and wholesale; and so forth 
throughout the business world." 
Continuing into the twenty-first century, this trend to- 
/ ward diversification has created economic interests, many 
O stemming from new technologies. E-commerce was once sci- 

4 ence fiction; now it is a set of industries, each with its own 
issues. In fact, many walks of life have become more complex. 
As we saw in the first chapter, John Jay described Americans 
O as “descended from the same ancestors, speaking the same 

vp language, professing the same religion.” Even in his own time, 
Jay was overlooking Indians, African Americans, Celtic Ameri- 
cans, German speakers, and Catholics. Waves of immigration 
have rendered that description even less relevant, as the com- 
position of the United States now reflects most of the world’s 
ethnicities and religions. Though English remains the nation’s 
common tongue, millions speak another language at home. 
Linguistic and social variety has meant additional interests 
and their related organizations. For instance, the National 
Council of La Raza (the Race) is an important Hispanic group. 

Sometimes, new interest groups arise from changes in 
beliefs. Pollution had befouled the nation long before the 
1960s, but it took books such as Rachel Carson’s Silent 


Courtesy of the American Association for Affirmative Action 


Action is a trade association for diversity consultants and other Spring—which inspired widespread public concerns with 


professionals who run affirmative action programs. 


pesticides and pollution of the environment and led to the 


1972 ban of the insecticide DDT—to make it an urgent political issue. This new 
perspective fed the growth in existing environmental groups and helped give birth 
to others. Meanwhile, other writers and activists persuaded Americans to spurn 
workplace discrimination against women. The 1966 founding of the National Orga- 
nization for Women was one result of this new attitude, and more groups followed. 

Although technology has smashed many of the hurdles, one difficulty persists, 
which scholars call the free-rider problem. Membership in a group takes time (for 
attending meetings or even reading publications) and money (for dues and contri- 
butions). If a group seeks something that will help members and nonmembers alike, 
such as clean air, members might wonder why they should bother to join, thinking 
it may pay just to skip the hassle of membership and reap the rewards anyway. One 
solution to the problem is to establish a rule that makes people join. Labor unions 
try to insert such a requirement in their employment contracts. Another is to pro- 
vide selective incentives that only members may enjoy, such as exclusive access to 
publications.” On its Web page, the Kansas Healthcare Engineers Association lists 
several incentives for joining and concludes that the benefits of membership “far 
outweigh the cost of the annual fee!””° Interest groups vary in how they maintain 
their organizational strength. 


ECONOMIC GROUPS 


Major Issue 


® What are some types of economic groups, and what role do they play in policy 
deliberation? 


Economic groups, including businesses, trade associations, and labor unions, 
pursue their own material welfare by seeking the following benefits: 


- Direct monetary benefit, including jobs, contracts, purchases, subsidies, or tax 
breaks 

* Restraints on competition that hamper rivals 

* Relief from regulation, in the form of less red tape and fewer government 
requirements 


Economic groups often equate the people’s well-being with their own, or, as 
one auto executive put it in 1952: “What was good for our country was good for 
General Motors, and vice versa.””! 


Business Firms 


One political scientist has written of “the privileged position of business.” Because a 
market economy rises or falls with private enterprise, he wrote, public officials tend 
to defer to the needs of business.?* According to a common impression, a few bil- 
lionaires rule the government. The actual picture is more complex. Far from being a 
narrow elite, the business sector represents a large part of the public, and its breadth 
is a source of power. 

The United States is home to more than 7 million business establishments.” 
Their combined payrolls of 113 million jobs account for most working Americans. 
Of course, not all employees identify their own interests with those of their employ- 
ers, and the relationship can be tense. In the end, though, workers usually gain when 
their companies prosper and always suffer when they fail. If a firm’s existence is at 
stake, employees may join with management to seek government help. In the 1980s, 
the United Auto Workers supported federal loan guarantees that helped save the 
Chrysler Corporation. In 1994, some 16,000 tobacco workers marched on Washing- 
ton to protest an increase in tobacco taxes. “Pm marching for my livelihood,” said 
one. “I’ve got to have that job? 
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Free-rider problem—the difficulty that 
exists when an organization seeks a good 
or policy change but cannot confine the 
benefits to its own members. If people can 
reap the benefits without bearing the costs 
of membership, they lack incentives to join. 


Selective incentive—a good or service that 
only members of an organization may enjoy. 
An elective incentive is one remedy to the 
free-rider problem. 


Economic group—an interest group, such as 
a union and business, that explicitly pursues 
its own material welfare. 
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As Figure 9-1 shows, stock ownership widened in the late twentieth century. 
Roughly half of American households now own stock, either directly or through in- 
dividual retirement accounts, company pension funds, or mutual funds. Because the 
value of their investment varies with the fortunes of companies with which they have 
holdings, shareholders sometimes take the corporate side in political dispat > Dur- 
ing the federal government's antitrust action against Microsoft, the company's 3 mil- 
lion shareholders supplied it with a potent base of support. But widespread stock and 
bond ownership also means that executive misconduct or mismanagement may have 
brought direct harm to millions of Americans. The economic turmoil of recent years 

has caused many to take a harsher view of 


Stock and Bond Ownership the business and financial community. In 
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February 2009, only 11% of Americans 
said that they had a great deal of confi- 
dence in major companies, down from 
23% 10 years earlier. As for Wall Street, 
confidence dropped even more sharply— 
from 30% in 1999 to just 4% in 2009.” 
Although business has a reputation 
for preferring smaller government, firms 
often profit from the growth of govern- 
ment. Throughout the Cold War (1945-— 
1991), heavy industry made billions from 
defense spending, which led to President 
Dwight Eisenhower’s famous warning 
against “unwarranted influence, whether 
sought or unsought, by the military-indus- 
trial complex.” Even after the Cold War, 
the connection remained close. The Con- 
gressional Budget Office (CBO) estimated 


mae 
acne: Just under half of households own stock, down from a few years earlier, but that federal programs to subsidize busi- 


more than in the 1980s. 


ness cost $27.9 billion in 1995.77 A 2003 


Source: Investment Company Institute, “Equity and Bond Ownership in America, 2008," www.ici.org/pdf/ study by the Cato Institute, a free market 
rpt_O08_equity_owners.pdf, p. 6, accessed March 17, 2009. Copyright © 2009 by Investment Company research organization, put the figure at $93 


Institute. Reprinted with permission. 


Trade or industry association—an 
organization that represents businesses in a 
particular field or industry. 


billion.’ The connection between busi- 

ness and government became dramatically 
deeper in 2008, when Congress approved $700 billion to rescue financial institutions. 
A few months later, a $787 billion economic stimulus bill greatly increased opportuni- 
ties for contractors at all levels of government: construction, information technology, 
renewable energy, and many others. 

While many businesses object to costly government rules, other businesses 
benefit from them. Bigger firms can better afford to comply with health and safety 
rules than smaller ones, giving them an edge.” In other cases, regulation increases 
demand for a business’s services. Antipollution laws have enlarged the environmen- 
tal services industry, with $295 billion in revenue and 1.7 million workers.?° 


Trade and Professional Associations 


Hundreds of businesses have offices in Washington, DC, to represent their interests to 
the government, but they make up only a portion of economic interest groups. Trade 
or industry associations are another major part of that group. Businesses join trade 
associations when they have an interest in public policy but find it uneconomical to 
keep offices in the capital. For example, few individual farms could afford Washington 
representation, so farmers have banded together in large national groups such as the 
American Farm Bureau Federation and the National Farmers Union. 

Even firms with government relations offices join trade associations. When 
issues affect an entire industry, individual companies want a united front. The fed- 
eral government has responsibility for fighting movie piracy at home and abroad. 


Accordingly, major film companies 
belong to the Motion Picture Associa- 
tion of America (MPAA; see the photo). 
Such groups may perform public ser- 
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= “Release Groups” who distribute them around the 
world through computer servers known as “Topsites”. 


government censorship, for instance, 
MPAA established the rating system 
that curbs children’s access to movies 
with adult content. 

Professional associations usually 
consist of people with special training. 
These groups often start with the aim 
of gaining official recognition of their 
profession, including laws requiring a 
license or credential. They differ from 
most trade associations because they 
can sometimes impose formal disci- 
pline on their members. Professional 
associations argue that such require- 
ments and procedures protect their cli- The Motion Picture Association 


Facilitators act as Internet directories, or 
search engines, to coordinate the mass 

¢ downloading and exchange of pirated 
content between downloaders. 


Courtesy of the MOTION PICTURE ASSOCIATION OF AMERICA www.mpaa.org 


CHAPTER 9 Interest Groups 275 


“Release Groups" are individuals who obtain pirated 
content from suppliers and are the first source of piracy 
on the Internet. Release groups put pirated movies onto 
clusters of high speed computers known as “Topsites.” 

The extraordinary speed and power of a Topsite - 
triggers the avalanche that is global Internet piracy. 


A downloader transfers illegal copies of 
movies from the Intefnet to his or her 
computer. The peer-to-peer software 
commonly used by downloaders 
enables them to instantly share their 
content with other downloaders 

which greatly accelerates the 

global spread of pirated movies. 


ents. At the same time, they also hold of America lobbies Congress and the executive branch to fight the illegal copying of movies. 
down competition. In the state legis- It also files lawsuits against those who make the copies. 


latures and in Congress, the American 

Medical Association (AMA) has fought independent medical providers, such as 
nurse midwives (who deliver babies) and chiropractors. Describing “alternative” 
providers as unqualified, the AMA has sought laws forbidding them to practice 
or at least denying them federal reimbursement. The AMA’s detractors respond 
that barriers to entry have stifled consumer choice, leading to poorer health care at 
higher cost.”! 

The AMA is the lead organization for physicians, and the American Bar As- 
sociation (ABA) plays a similar role for attorneys. Among trade associations, lead 
organizations include the National Association of Manufacturers for industrial 
companies, and both the U.S. Chamber of Commerce and the National Federation 
of Independent Business for small businesses. Within their fields, these groups 
have the largest memberships and the broadest scope of policy concerns. Beside 
the lead organizations stand many specialized groups. While the ABA serves law- 
yers in general, different kinds of lawyers have different interests. Members of 
the Association of Trial Lawyers of America (recently renamed the American As- 
sociation for Justice), specialize in lawsuits, and members of the Federation of 
Insurance and Corporate Counsel defend clients against them. The National As- 
sociation of Criminal Defense Lawyers seldom agrees with the National District 
Attorneys Association. 

The free-rider problem poses difficulties for trade and professional associations. 
These groups seek policies that benefit everyone in their fields. Here is where selec- 
tive incentives come into play. Associations supply members with research, training, 
and opportunities to “network” with other members. Many also help members in 


dealings with government. 


Organized Labor 

Labor unions in the United States have always faced steep challenges in gain- 
ing and keeping members. Well into the twentieth century, industrial employers 
used violence against unions. In 1914, 45 people died in an attack against strik- 
ing coal miners and their families in Ludlow, Colorado. In 1935, American labor 
gained important federal protections with the passage of the National Labor 
Relations Act, or the Wagner Act. This law set up the National Labor Relations 
Board (NLRB) to protect union organizing and encourage collective bargaining. 


National Labor Relations Act 

(Wagner Act)—the New Deal statute that 
set up the National Labor Relations Board 
(NLRB) to protect union organizing and 
encourage collective bargaining. The act 
forbade such unfair employer practices 

as setting up a company union and firing 
workers who organized unions. 
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Taft-Hartley Act—the 1947 law that curbed 
union power in several ways, including a ban 
on closed shops. 


Closed shop—a requirement that employees 
join a labor union before the business hires 
them. The Taft-Hartley Act outlawed it. 


Union shop—a requirement that an 
employee join a union after starting 
employment. 


Right-to-work laws—laws in 22 states that 
forbid union shops. 


The act prohibited setting up company unions and firing workers who tried to or- 
ganize their own unions. The Wagner Act, together with the growth of industry 
during and after World War II, helped bring union membership to one-third of 
nonagricultural employment by 1955. Membership then dropped off. Union lead- 
ers blamed the1947 Taft-Hartley Act, which curbed their ability to counteract the 
free-rider problem. This law banned closed shops, in which employees must belong 
to the union at the time of hiring. It allowed union shops, where new employees 
must join the union within a certain period; but at the same time, it allowed states to 
enact right-to-work laws, which forbid union shops and thus let employees decline 
membership. The 22 states with right-to-work laws tend to have much lower levels 
of union membership than states with union shops. 

Other forces have also weakened the unions. In 1955, about 33% of nonagricul- 
tural jobs were in manufacturing, the old mainstay of organized labor. Forty years 
later, that proportion had plunged to less than 16%. Union membership fell accord- 
ingly, so that by 2009, just one in eight nonagricultural employees in the United 
States belonged to a union.” Although other industrial countries have also seen 
declining rates of union membership, the figure in the United States is especially 
low (see Table 9-1 in the International Perspectives box). 


( International Perspectives | Fi as eee 


Union Membership 


The labor union movement has generally been weaker in the United States than elsewhere 
in the developed world. Although unions have strong ties to the Democratic Party, they have 
never played the dominant role that their British counterparts have played in the aptly named 
Labour Party. Whereas union leaders have often held high office in the world's democracies, 
they have sparse representation at the highest ranks of American politics. Only two former 
union presidents have been nominees of the major national parties. Ronald Reagan headed 
the Screen Actors Guild. Jack Kemp, the Republican nominee for vice president in 1996, was 
president of the players association of the American Football League. 

In the past two decades, other industrial countries have seen declines in union member- 
ship. In Germany, for instance, the percentage of employees in unions fell by over one-quarter 
between 1980 and 2000, to about 25%. Such figures are misleading, however, because many 
nonunion workers still benefit from collective bargaining. In Europe, members of employer 
associations often agree to give wage increases to union and nonunion workers alike . 


Did Ce PR ie Panes Sites oe rt» 
Wu | UNION MEMBERSHIP 

France 78 

United States 11.6 

Japan 18.3 

Germany 1S)9) 

Britain 28.8 

Canada 29.4 


Italy 33.3 


Source: Organization for Economic Cooperation and 
Development, “Trade Union Density in OECD Countries, 
1960-2007, "February 25, 2009, at www.oecd.org/ 
dataoecd/25/42/39891561.xIs 


This table shows the union density of the G-7 industrial countries in 2007.2 “Union 
density" is the measure of those currently enrolled as union members as a percentage of all 
employees eligible to be members. The Organisation for Economic Co- operation and Develop- 
ment (OECD) uses a different database, so its figure for the United States is slightly different 
from that of the Bureau of Labor Statistics. 


One area of growth consists of public employees. In 2009, for the first time in 
American history, a majority of union members were working in government in- 
stead of the private sector.* (Job losses in industry hastened the shift in the public/ 
private balance, which had been under way for years.) Many of the public-sector 
union members are white-collar professionals such as teachers.*5 

In recent years, blue-collar unions have aimed for a comeback. The 
1.4-million-member International Brotherhood of Teamsters, which represents 
truck drivers, delivery service employees, and workers in other occupations, has 
striven to overcome a history of corruption.*° That effort is part of a strategy to 
improve the union’s image. Its leaders have talked about international human rights 
and launched services such as the James R. Hoffa Memorial Scholarship Fund. The 
Service Employees International Union (SEIU) has 2 million members, including 
nurses, health technicians, janitors, food service workers, and office workers.” It has 
worked to bring Hispanics and other ethnic groups into the labor movement. 

The largest American labor group is the American Federation of Labor— 
Congress of Industrial Organizations (AFL-CIO). It is not a union itself. Rather, 
it is an organization of 56 unions and their il million members.** The AFL-CIO 
tries to serve the labor’s interests through public relations, education of union orga- 
nizers, and political activity. In recent years, some labor leaders have voiced disap- 
pointment in AFL-CIO’s efforts to sustain labor union membership. In 2005, the 
Teamsters, the SEIU, and five other major unions broke away from the AFL-CIO to 
form Change to Win, which focuses on union organizing.” 

What does labor want? Samuel Gompers, an early union leader, said in 1890, “We 
do want more, and when it becomes more, we shall still want more. And we shall never 
cease to demand more until we have received the results of our labor.’*® Unions back 
laws that mean better pay, benefits, and workplace safety. Like other economic groups, 
they also try to use public policy to thwart competition. Industrial unions oppose 
measures that would lower trade barriers, such as the Central American Free Trade 
Agreement of 2005, unless they also improve wages and working conditions overseas. 
(Critics say that the American unions want to make foreign labor more costly and less 
competitive.) Public employee unions fight efforts 
to shift government services to private contractors. 
Teacher unions oppose programs that would let par- 
ents use tax money for nonpublic schools. 

Economic groups can contribute to delibera- 
tion. As we have seen, they marshal information and 
arguments to gain support from policymakers and 
the general public. When rising energy prices led to aw 
calls for the breakup of energy companies, the U.S. g yor GOVERN ENT 
Chamber of Commerce issued a 132-page report on y 1A AGENCIES 
antitrust law and the oil industry."' In the same vein, | . 
the National Education Association publishes detailed 
studies of issues such as the No Child Left Behind 
Aci. 

Deliberation requires multiple points of view, 
but on any given issue, there is no guarantee that or- 
ganized economic groups will represent more than 
one side. For instance, consider an industry group 
that presses for tax breaks or subsidies for its mem- 
bers. Even though each such measure might mean 


a 
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American Federation of Labor—Congress 


of Industrial Organizations 


(AFL-Cl0)—the leading group of American 
labor, an organization of 56 unions and their 


11 million members. 
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millions of dollars in spending or forgone revenue, Narrow interest groups sometimes benefit at the taxpayers’ expense. 


that sum will make up only a tiny fraction of a mul- 

titrillion-dollar federal budget, and the cost to each taxpayer will not be noticeable. (A 
billion dollars came to less than three one-hundredths of 1% of federal spending in 
2009.) So while the affected group has a strong incentive to argue for such measures, 
there may be no material incentive for another economic group to rebut them. Another 
type of organization can sometimes fill the void, however. We now turn out attention 


to policy groups. 
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Policy group—an interest group that 
purports to seek goals that benefit the 
broader public, not just its own members. 


Ideological interest group—an interest 
group with a strong commitment to a 
particular political philosophy whether 
liberal, conservative, or libertarian. 


Public interest group—a nonprofit 
organization whose primary goal is to seek 
benefits for the broader public, not just its 
own members. 


Think tank—a research organization, usually 
nonprofit, that issues statements and reports 


on policy issues. 


Foundation—a nonprofit corporation or 
a charitable trust that makes grants to 
organizations or individuals for scientific, 
educational, cultural, religious, or other 
charitable purposes. Some foundations 
support policy groups. 


Political action committee (PAC)— 

a political committee, other than a 
candidate's campaign committee or a party 
committee, which raises and spends money 
to elect or defeat candidates. Businesses 
and labor unions often form PACs because 
they cannot give money directly to federal 
candidates from their own treasuries. 


Section 527 group—a group that runs 
issue advocacy ads and voter mobilization 
efforts, often as a way to get around federal 
campaign finance restrictions. 


Masor Issue 
® What are policy groups, and how do they affect policy deliberation? 


Policy groups differ from economic groups in that their announced mission is to 
serve higher goals than their members’ material interests. Observers sometimes re- 
fer to them as ideological interest groups, though they call themselves public inter- 
est groups. Some work on many issues. The agenda of the American Conservative 
Union includes “capitalism, belief in the doctrine of original intent of the fram- 
ers of the Constitution, confidence in traditional moral values, and commitment 
to a strong national defense.”*’ The liberal Americans for Democratic Action sup- 
ports “the agenda of social and economic justice” on a wide range of issues.** Other 
groups, such as the Children’s Defense Fund, concentrate on more specific topics. 
Sometimes, the boundary between economic and policy groups is vague. Consider 
the groups that oppose urban sprawl, the spread of homes and businesses into unde- 
veloped land at the edge of cities. Much of the motivation behind the movement stems 
from a sincere belief that sprawl wastes resources. But self-interest also plays a part, be- 
cause stopping sprawl! will benefit urban property owners (whose real estate values will 
rise) and downtown business owners (who will not have to face suburban competition). 


Forms of Organization 


Many policy groups are tax-exempt under Section 501(c)(4) of the Internal Rev- 
enue code. Such groups pay no income tax, but contributions to them are not tax- 
deductible. Although they may not give direct contributions to federal candidates, 
they may advocate specific legislative positions.** One example is AARP (formerly 
the American Association of Retired Persons), whose 40 million members make 
it the largest interest group in the United States.” 

Other groups are tax-exempt under Section 501(c)(3) of the same law. This 
status enables a group’s supporters to deduct contributions from income tax and 
also makes it much easier to receive grants from private foundations. Such an orga- 
nization may not do any electioneering or spend more than a small fraction of its 
resources advocating stands on particular measures. So how can these groups influ- 
ence policy? The limits on advocacy do not apply to analyses of public issues, pro- 
vided that they do not explicitly tell legislators how to vote. Think tanks are 501(c) 
(3) organizations that specialize in such work by issuing statements and reports, 
and by supporting the writing of books on policy topics. For instance, the Cato 
Institute looks at issues from a libertarian angle, faulting government intervention 
both in the economy and in individuals’ private lives. 

Think tanks can foster deliberation by supplying intellectual fuel to staffers and 
lawmakers. The idea of establishing a Council of Economic Advisers in the White 
House started with a 1931 pamphlet from the Brookings Institution, a leading think 
tank in the nation’s capital.” The conservative Manhattan Institute sponsored Charles 
Murray’s controversial 1984 book, Losing Ground, which convinced many policymak- 
ers that federal welfare programs had worsened poverty. Though critics questioned 
the book’s analysis, it helped lead to major welfare reform in 1988 and 1996. 

Because most think tanks post their material on the Internet, anyone can now 
read reports on the very day that they come out. Scholars from these organizations 
also appear on cable television and talk radio. Think tanks can thus contribute to 
everyday conversations among activists and ordinary citizens. But the higher me- 
dia profile has come at a price. A common criticism is that short-term thinking 
is crowding out long-term deliberation. One scholar says that the national media 
care for “the 30-second sound bite rather than an in-depth analysis of the issues 
and many websites publicize reports without critiquing the methodology or level of 
analysis. These practices serve to undermine the basic standards desirable for rigor- 
ous analysis of the issues.”“* 


Some 501(c)(3) organizations mount 
“nonpartisan” yoter registration and 
get-out-the-vote efforts in accord with 
federal rules, even if these drives focus 
on locales or demographic categories 
that favor one party. Republican and 
Democratic leaders alike have helped 
raise money for groups that tend to 
turn out votes for their own side.*’ For 
instance, President Clinton appeared 
at fund-raisers for the Southwest Voter 
Registration and Education Project, 
a group that increases participation 
among Mexican Americans, who mostly 
vote Democratic. 

Yet another type of 501(c)(3) is 
a foundation. The usual purpose of a 
foundation is to make grants to organi- 
zations and individuals for scientific, ed- 
ucational, or other charitable purposes. 
Many foundations are nonpolitical, but 
some provide large sums to think tanks 
and other policy groups. Examples are 
the Ford Foundation, which supports 
liberal groups, and the Bradley Founda- 
tion, which supports conservative ones. 
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Not all think tanks specialize in sound bites. Some continue to produce lengthy technical 
documents, which draw the attention of cartoonists. 


Two other kinds of organizations, which we discuss in the chapter on elections, 
deserve mention here. Policy groups sometimes prefer to give money to federal 
candidates. For this purpose, they form political action committees (PACs), which 
are not tax-exempt and must abide by the contribution limits and disclosure rules 


enforced by the Federal Election Com- 
mission (FEC). One way around these 
rules is to form a Section 527 group. 
These tax-exempt organizations oper- 
ate under Section 527 of the federal tax 
code to raise funds for activities such 
as voter registration and issue advo- 
cacy. They are free from FECA limits 
and disclosure rules as long as they do 
not expressly advocate the election or 
defeat of a federal candidate. They do 
file disclosures with state governments 
or the Internal Revenue Service. A 
policy group may be a conglomerate, 
with several kinds of organization. The 
Sierra Club, a major environmental 
group, is a 501(c)(4). The Sierra Club 
Foundation is a 501(c)(3) and thus can 
take tax-deductible contributions for 
public education, litigation, and train- 
ing. The Sierra Club Political Commit- 
tee supports candidates who favor the 
club’s environmental stands, and op- 
poses those who take the other side. In 
2004, the Sierra Club Voter Education 
Fund, a 527 group, worked to mobilize 
environmental voters. 


Legal Status of Advocacy Groups 


These descriptions, adapted from the Center for Responsive Politics, explain legal differences 
among various kinds of advocacy groups.” 


501(c) Groups—Nonprofit groups exempt from federal tax under section 501(c) of the 
Internal Revenue Code that can take part in some political activities, depending on the type 
of group. The 501(c)(3) groups, which have religious, charitable, scientific, or educational 
purposes, must refrain from partisan activities, although they may help register voters. The 
501(c)(4) groups are "social welfare" organizations that may undertake political activities, if 
these activities do not become their main purpose. 


527 Group—A tax-exempt group organized under Section 527 of the Internal Revenue Code 
to raise money for activities such as issue advocacy and voter mobilization. The FEC only makes 
a 527 group file regular reports if it is a political party or political action committee (PAC) 

that undertakes electioneering communications or advocates the election or defeat of federal 
candidates. Otherwise, it must file either with the Internal Revenue Service or its home state. 


Political Action Committee (PAC)—A committee that raises and spends limited "hard" money 
to aid or oppose candidates. Most PACs represent business, such as the Bank of America PAC; 
labor, such as the United Steelworkers Political Action Fund; or ideological interests, such as 
the National Right to Life PAC. An organization's PAC will gather funds from its employees or 
members and contribute to candidates and parties in the PAC’s name. People giving to a PAC 
may also give to candidates and parties, even those that get money from the PAC. A PAC can 
give $5,000 to a candidate per election (primary, general, or special) and up to $15,000 per 
year to a national political party. PACs may receive up to $5,000 each from individuals, other 
PACs, and party committees per year. PACs must register with the Federal Election Commission. 


Source: Adapted from Center for Responsive Politics, "Types of Advocacy Groups," 
www.opensecrets.org/527s/types.asp. Copyright © 2009. Reprinted with permission. 
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Grassroots—the broad general public. 
Interest groups often seek grassroots 
support. 


The Sierra Club offers a 
branded backpack as an incentive to join. 


Courtesty of The Sierra Club www.sierraclub.org 


Membership and Funding 


When Tocqueville wrote of associations, he was describing clusters of Americans 
who had regular local meetings. And until the late twentieth century, such asso- 
ciations were the building blocks of most national policy groups. Either a national 
group arose from existing local groups, or a national group admitted local chap- 
ters. The League of Women Voters began in 1920 at the convention of the National 
Women’s Suffrage Association, which had achieved its goal of a constitutional 
amendment securing voting rights for women. The League then focused on grass- 
roots organization—working among the broad, general public. To this day, it works 
on local voter education. 

In the 1960s and 1970s, a different pattern became common. Instead of start- 
ing with a confederation of local groups or a national convention of individuals, 
the new kind of group would start with a small number of leaders. Scholar Theda 
Skocpol calls these groups “associations without members.”*’ Often working from 
Washington, DC, the organizers would solicit grants from individuals or founda- 
tions (hence the importance of 501(c)(3) status) and seek free publicity.” If success- 
ful, they would use much of their money for research and communication, plowing 
the rest back into more fund-raising. Some groups also did grassroots organizing, 
but many did not. For example, the Mexican American Legal Defense & Education 
Fund, which promotes the civil rights of Hispanics, began in 1968 with money from 
the Ford Foundation and has never built local chapters.” 

Face-to-face groups attract members with opportunities to make business 
contacts, gain friends, and even get dates. The new kind does not supply such 
benefits. According to scholar Robert Putnam, membership seldom involves 
much more than mailing checks. The bond between any two members of a such 
a group, he says, “is less like the bond between two members of a gardening club 
or prayer group and more like the bond between two Yankees fans on opposite 
coasts or perhaps two devoted L. L. Bean catalog users: they share some of the 
same interests but they are unaware of each other’s existence.”** And just as Yan- 
kee fans wear caps and shirts with their team’s logo, so do members of the Sierra 
Club or the National Rifle Association. Group membership can be a form of self- 
branding. 

Without the lure of personal relationships, how does a new-style na- 
tional policy group attract and hold members? Often starting with money 
from foundations, it seeks people who share its philosophy. Usually, this pro- 
cess involves renting mailing lists from like-minded publications. Organizers of 

a liberal group, for instance, often find their best prospects among sub- 
scribers to liberal magazines. Then it sends them a mass-produced 
direct mail letter explaining its purpose and asking them to become “mem- 
bers” by sending money. Those who do respond—seldom more than a tiny 
fraction of the original addressees—enable the group to broaden its finan- 
cial base. They also become the core of the group’s future mailing list. Let- 
ters may not be quite enough to win membership, so policy groups offer 
their own selective incentives. For a membership fee of just $12.50 a year, 
AARP offers low-priced insurance policies and pharmaceuticals. Surveys 
indicate that these benefits attract more members than do the group’s pol- 
icy positions.” (Because the benefits are so extensive, and preceded most of 
AARP’s legislative activity, some would classify the organization more as an 
economic group than a policy group.) Other incentives, such as branded 
merchandise (see the photo), depend for their value on the members’ de- 
votion to the cause. People display them not only for self-branding but as 
expressions of altruism and public spirit. 

Even after they receive their seed money and start building mem- 
bership, policy groups also receive grants from economic groups, which 
further blur the line between the two types of groups. Labor unions have 
supported liberal organizations such as the Economic Policy Institute, 


and corporations have backed conservative ones such as the Heritage Foundation— 
though a large share of corporate money goes to liberal groups.” 

The federal government also gives grants to policy groups. A group may not use 
these funds to influence lawmakers, but federal dollars that it receives may “free up” 
money from other sources, which it may use for policy initiatives. Although Planned 
Parenthood is a leading provider of abortion services, it has received millions in federal 
grants, even under Republican presidents who opposed abortion.*” During the admin- 
istration of George W. Bush, conservatives complained that the government was giving 
grants to environmental groups that were attacking its own policies.** Meanwhile, many 
Democrats opposed legislation to increase federal funding for faith-based charities. 
Some argued that these charities supported conservative political causes. 

Scholars have pointed out that the greater the number of members, the harder it 
is to consult with them, and that large membership organizations follow the lead of 
the Washington staff.” Supporters of interest groups argue that these studies under- 
estimate the rank and file. If a company makes bad decisions, shareholders sell their 
stock; and if an association strays from its mission, members stop sending their dues. 
In 1988, AARP and other groups secured passage of legislation expanding Medicare 
to include unlimited annual hospital coverage for catastrophic illness, as well as other 
benefits such as outpatient prescription drugs. To fund the new benefits, Medicare 
recipients would have to pay higher premiums. To AARP’s surprise, senior citizens 
rebelled. The next year, AARP did a U-turn and supported repeal of the measure. 


Policy Groups and Political Controversies MeEsa orien 


The best-known policy groups focus on contentious domestic 
issues. For years, the National Rifle Association (NRA) blocked 
proposals to increase federal regulation of firearms. During the 
1990s, it lost some battles to Handgun Control and other anti- 
firearm groups. General public opinion seemed to tilt against the 
NRA, but it still retained powerful resources, including three mil- 

lion highly motivated members, and the potential support of the XK 
42% of voters who report a firearm owner at home. During 


2. FreedomWorks 


the administration of George W. Bush, it regained some ground. 3. The Concord Coalition 
Abortion stirs even deeper passions among many. The lead- (www.concordcoalition.org) 


ing organizations are the National Right to Life Committee, which 
favors curbs on abortion, and NARAL Pro-Choice America, 
which opposes them. (The latter’s name was once the National 
Abortion Rights and Reproduction Action League, but it has 


4. Common Cause 


dropped the mention of abortion.) Many other groups also take tawwiconmoncause ora) 


part in the issue, including some whose names confound com- 
mon expectations: Catholics for a Free Choice and Feminists for 
Life. And as Figure 9-2 suggests, the names of organizations do 
not always reveal their purpose. 
Civil rights and civil liberties involve a large number of ad- 

ditional issues. The National Association for the Advancement of al byes FOR 1 
Colored People (NAACP) is the largest and oldest of the major Poe 
civil rights organizations. Related groups include the Southern vi 6 
Christian Leadership Conference, founded by Martin Luther 


(www.pfaw.org) 


(www.eagleforum.org) 


(www.freedomworks.org) 
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. Supports lower taxes, 


less government, and 
more freedom, and 
organizes citizen 
activists on behalf 

of these issues to 
engage in grassroots 
activities such as rallies 
and protests. 


. Works for policies that 


will reduce federal debt. 


. Supports very 


conservative 
"oro-family” positions. 


. Works to strengthen 


political participation 
and curb special interests. 


. Fights the agenda 


of the "Radical 
Right” 


FIGURE 9-2 Frequently, a policy group's name says little 


ing pegendst ae National Usban pes PRES aaa about its purpose, viewpoint, or sponsorship. The vagueness 
originated in the struggle for African American equality, but may be intentional. A qroup may have more credibility f its 
in recent decades other groups have formed to aid Hispanics, name conveys an image of public spirit and nonpartisanship. 
Asian Americans, and women. The Leadership Conference on The first column in this figure lists some advocacy groups 
Civil Rights is an umbrella organization uniting dozens of such and think tanks. The second column, in different order, briefly 
groups. On civil liberties, the most prominent organization is describes what they stand for. See if you can match the items 
the American Civil Liberties Union, which has often supported in the two columns. (Answers: 1-c, 2-a, 3-b, 4-d, 5-e) 


unpopular defendants in court cases involving free expression. Source: Logos courtesy of the listed organizations. 
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Most of these groups take liberal positions, but they have conservative and libertar- 
ian counterparts. The American Civil Rights Institute backs legislation to end racial 
preferences, while the Institute for Justice and the Washington Legal Foundation 
wage legal battles against preferences and other forms of government activism. 

Policy and economic groups are key players in American politics. They supply 
much of the analysis and information on which public deliberation depends. And 
many of them give citizens a chance to express their views and take part in public 
life. In one way or another, they all try to influence what government does. Accord- 
ingly, it is important to know how they do this work. 


MB (METHODS OF INFLUENCE 
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Lobbyist—an individual whose job is to 
influence policymakers on behalf of an 
interest group. 


In-house lobbyist—a lobbyist on a group's 
payroll. 


Contract lobbyist—a Jobbyist who works at 
outside law firms or consulting companies, 
and takes on interest groups as clients. 


Direct lobbying—meetings or 
communications between interest group 
representatives and the officials they are 
trying to persuade. 


Mauor Issue 


® How do economic and policy groups try to get their way, and do their tech- 
niques contribute to deliberative democracy? 


People often assume that interest groups operate simply by giving money to politi- 
cians’ campaigns. Indeed, they often do so, but political contributions are only one 
of the ways in which groups exercise influence. 


Direct Lobbying 


In the nineteenth century, people representing special interests would wait in the 
lobbies of Congress and the state legislatures to make their case to lawmakers pass- 
ing through. This practice gave rise to the terms lobbying and lobbyists, referring to 
the direct advocacy of special interests and the people who do it. In-house lobbyists 
are on a group’s payroll, while others work at outside law firms or consulting com- 
panies. Groups retain these contract lobbyists or “lobbyists for hire” either to take 
the place of in-house lobbyists or to supplement their efforts for special projects. In 
2009, total expenditures on federal lobbying came to $3.47 billion.*! The spending 
included salaries for lobbyists and their staffs, as well as expenses for research and 
communication. 

“We're in the information business,” says one longtime lobbyist for the health 
care industry.” Direct lobbying consists of talking with officials of the executive 
branch, lawmakers, and their aides; offering issue analysis; and supplying drafts of 
proposed bills. These exchanges may take the form of low-key office visits and hall- 
way conversations, or they may involve formal presentations before committees or 
regulatory boards. Either way, lobbyists have to learn all about their issues and be 
ready for tough questions. According to lobbyist Wright Andrews, “For every hour I 
actually spend on the Hill, I spend nine hours in the office on preparation.”™ 

In 2008, a Gallup poll asked Americans to rank the honesty and ethical stan- 
dards of various professions. Lobbyists tied with telemarketers for last place. Yet 
the most effective lobbyists have a reputation in the political world for integrity. 
Policymakers use their facts and arguments in public forums, and if opponents can 
discredit this material, the result is embarrassment. Officials and staffers thus learn 
to rely on “straight shooters.” To make sure their information remains dependable, 
good lobbyists often keep technical experts on their support staffs. 

“We need lobbyists,” said Bob Edgar, a minister and former congressman who 
now heads Common Cause, a government watchdog group.® The deliberative pro- 
cess depends on those who do their job well. Lobbyist Bill Sarpalius, a former House 
member (D-TX), said, “Good lobbyists do their homework and help Members of 
Congress understand the impact of legislation, the outcomes of which American 
citizens must live with every day. Good lobbyists understand the industry or orga- 
nization he or she is representing. Good lobbyists are great sources of information. 
Good lobbyists are factual. Good lobbyists are truthful.” | 


But not all lobbyists are good. In 2006, lobbyist 
Jack Abramoff pleaded guilty in federal court to sev- 
eral felony counts. He admitted that he had bilked his 
own clients and “provided things of value to public 
officials in exchange for a series of official acts and in- 
fluence and agreements to provide official action and 
influence.’®” After news stories told how Abramoff 
had provided lawmakers with lavish travel and enter- 
tainment, Congress took steps to reform ethics rules. 
But the rules changes seemed unlikely to change the 
basics of Washington lobbying. “The Abramoff style 
is so far afield from the normal course of business as 
to be irrelevant to me and probably most people in 
my line of work,” said lobbyist Joel Johnson, who had 
served in the Clinton White House. Most lobbyists 
traffic in information, not bribes. 

Lobbyists must also know the key decision mak- 
ers as well as the procedures of the agency or legisla- 
tive body that makes the policy.” Academic training 
may confer policy expertise, but it takes practical 
experience to gain these other kinds of knowledge. 


AP Photo/Gerald Herbert 


On January 3, 2006, 
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Many lobbyists are former public officials or staff- lobbyist Jack Abramoff pleaded guilty to fraud, tax evasion, and conspiracy to 


ers, who have access to policymakers. “Go to work bribe public officials. 

on Capitol Hill,” a top lobbyist advises would-be col- 

leagues. “Learn how the place works before you lobby—be an intern, be a legislative 
correspondent. Understand what a member of Congress or their staff needs.””” When 
many people are claiming a busy official’s time, she or he will turn first to familiar 
faces. The Project on Government Oversight, a liberal advocacy group, found that 
the top 20 federal contractors had hired 224 high government officials between 1997 
and 2004.” So many former officials work for firms doing business with the govern- 
ment that critics refer to as a revolving door between the public and private sectors. 

Congress has tried to slow down the revolving door by limiting what executive 
branch officials, lawmakers, and other government employees may do after they leave 
government service. Among other things, they must observe a waiting period before 
they can undertake certain lobbying activities. These “cooling-off periods” usually last 
a year or two, depending on the job or office. In some cases, the limitation is perma- 
nent. The aim is to keep individuals from taking unfair advantage of the contacts and 
inside knowledge that come from public service. In 2009, President Obama issued 
an executive order further curbing the activities of former lobbyists who enter gov- 
ernment service and of appointees who leave the government to lobby.” But within 
weeks of issuing the order, he waived it for three former lobbyists that he was naming 
to government posts, citing the need for their knowledge and expertise.” 

Lobbyists say that the “revolving door” provides them with more expertise, 
enabling them to supply better information. More generally, lobbyists portray 
themselves as servants of deliberative democracy. Pointing to the information they 
supply, they may argue that they are helping policymakers reason on public policy. 
Of course, some policymakers may decide on the basis of political survival, but the 


merits still matter to them. They must offer policy justifications in order to sell their — 


position to other policymakers and explain it to constituents. In this way, the self- 
interest of lobbyists and policymakers alike can foster deliberation.” 

Critics see a flaw in that reasoning, since not all interests join the fray. Groups 
that cannot afford sophisticated lobbying will probably not gain access to policy- 
makers. They may have a good case, but if officials never hear them, then their ar- 
guments go to waste and official “deliberation” is incomplete. Likewise, the specific 
interests of organized groups often speak more loudly than the diffuse interests of 
the general public. At congressional hearings, witnesses who favor more spending 
on programs greatly outnumber those who favor less.” 


Nee Se eS 
Revolving door—slang for the interchange 
of employees between government and the 
private sector. 


Michal Rovner/The Washington Post 
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There is also a bias against the future. Policymakers sometimes deliver bounty 
to current voters at the expense of their descendants. Consider Social Security and 
Medicare, both of which do a great 
deal of good for today’s senior citizens. 
PHOTO ESSAY Without benefit cuts, tax increases, or 
some mix of the two, these programs 
will run into hard times before future 
generations get to use them. Tax in- 
creases are usually unpopular, though, 
and any proposal to curb benefits will 
draw fire from groups such as AARP. 
People currently in college might gain 
from reform, but very few of them 
are focusing on these issues. (Unless 
you are a returning student well into 
middle age, it is unlikely that you and 
your friends spend much time talk- 
ing about retirement.) Younger people 
have less money and vote at lower rates 
than older ones, so they have much less 
political clout. The Alliance for Gen- 
erational Equity (which seeks to reduce 
burdens on future generations) spent 
a total of $115,000 on federal lobbying 
in 2008. AARP spent $28 million, or 
243 times as much.” These expenditures go not just for direct lobbying but for ac- 
tivities to mobilize opinion. We now turn our attention to these activities. 


The Podesta Family Heather Podesta, 
of the government relations firm Heather 
Podesta & Partners, was an aide to 
Democratic senator Bill Bradley. She once 
flew four chefs from Seattle for a fund- 
raiser for Washington senator Maria 
Cantwell. Her husband, Tony Podesta of the Podesta Group, lobbies for clients on issues 
ranging from defense and education to financial services and health care. A 2007 article 
in The Washingtonian listed both among the city's top 50 lobbyists. John Podesta, brother 
of Tony, was a cofounder of the firm that became the Podesta Group. He later served 

as President Clinton's chief of staff. He then became head of the Center for American 
Progress, which quickly became the premier liberal think tank in Washington. After the 
2008 election, he helped lead President-elect Obama's transition team. 

In 2009, The Washington Post profiled Heather Podesta and her booming business 
during the Obama administration. "This is a very good time to be a Democratic 
lobbyist... it's incredibly exciting to be able to engage with Democrats and really see things 
happen, Podesta says one afternoon at her office in one of those cool, restored red-brick 
buildings on E Street. ‘It's always a good time to be Heather Podesta:"”” 


Code of Ethics 


4 
In 2000, the American League of Lobbyists adopted a code of ethics.” Some excerpts are pre- 


sented here. F — 
¥ or 

¢ A lobbyist should conduct lobbying activities with honesty and integrity. ’ er 

¢ A lobbyist should seek to comply fully with all laws, regulations and rules appli- 
cable to the lobbyist. aS ae 

¢ A lobbyist should conduct lobbying activities in a fair and professional manner. ae 


A lobbyist should not continue or undertake representations that may create con-— se 
flicts of interest without the informed consent of the client or potential client 


rd 


involved. ey 
e A lobbyist should vigorously and diligently advance and advocate the client's or i. 
employer's interests. = = 
¢ An independent lobbyist who is retained by a client should have a written agree- a 
ment with the client regarding the terms and conditions for the lobbyist's services, fn 
including the amount of and basis for compensation. 7 aes 
° A lobbyist should maintain appropriate confidentiality of client or employer i‘ sar} 
information. nL 


A lobbyist should seek to ensure better public understanding and appreciation of eet 
the nature, legitimacy and necessity of lobbying in our democratic governmental 
process. This includes the First Amendment right to “petition the government for 


redress of grievances.” eer | 
¢ In addition to fulfilling duties and responsibilities to the client or employer, a lob- : if 
byist should exhibit proper respect for the governmental institutions before which ee 
the lobbyist represents and advocates clients’ interests. Rahs 


Source: From American League of Lobbyists, Code of Ethics. Copyright © 2009 American 
League of Lobbyists. Reprinted with permission. : aaa 


* ra 
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Grassroots, Air Wars, and Grasstops 


Politicians worry about elections. So although good access and solid policy argu- 
ments are crucial, an interest group will have more impact if it enjoys grassroots 
power, the ability to influence the voters. This power requires a membership that is 


levee. 
* geographically dispersed, and 
* intensely concerned about the group’s issues. 


When an important issue comes up for decision, leaders of the group try to mo- 
bilize the membership. Through newsletters or e-mails, they explain the issue’s 
significance and ask members to get in touch with Congress. If this effort works, 
lawmakers receive so many letters and calls that they may bow to the group’s wishes. 
Politicians reason that anyone who feels strongly enough to write or call will prob- 
ably cast his or her next vote on the basis of the issue. (Petitions and preprinted 
postcards have scant effect, however, because they take so little effort.) 

A good example of grassroots power is AARP, whose members care passionately 
about senior citizens’ issues and vote in every state and congressional district. Though 
many people equate interest group power with campaign finance, AARP makes no 
contributions to candidates. It does not have to. Its millions of activists volunteer to 
write letters and swarm politicians’ offices.” AARP and other interest groups regularly 
issue voter guides, listing where each elected official stood on key roll calls. The groups 
often summarize this information in vote ratings, which score lawmakers according to 
how often they sided with the group. Voter guides and vote ratings identify politicians 
as friends or foes, sending a message to a group’s members and sympathizers. By an- 
nouncing that an upcoming roll call will count in the next vote rating, a group serves 
notice of consequences for deciding the “wrong” way. In 2008, when President Bush 
vetoed a bill to shield physicians from cuts in Medicare payments, AARP designated 
the House and Senate override attempts as “key” votes. “We go out of our way to make 
sure our more than 39 million members know what’s at stake in a key vote and how 
their lawmakers voted,” said an AARP official. “This is a great opportunity for Congress 
to show their constituents that they did the right thing.”* Congress overrode the veto. 

Lately, groups have been using a stealthier tactic, grasstops lobbying. For every 
lawmaker whose vote is at stake, a grasstops lobbying operation will use sophis- 
ticated databases to mobilize former staffers, friends, neighbors, or local political 
figures—anyone whose opinion would carry weight with the lawmaker. They may 
discuss the issue without ever disclosing what prompted them, so the lawmaker may 
not even know of the grasstops operation. Some lobby firms specialize in Republi- 
can grasstops; others focus on Democrats." 

Interest groups have increasingly relied on the Internet. Most major groups post 
issue material, and those that rely on member contributions usually make it easy to 
give online. Many have long used e-mail to keep in touch with members and support- 
ers. In recent years, some have also had blogs that let members and supporters air their 
opinions and thus gain a sense of participation. Smaller, cash-starved groups like to 
take advantage of the blogosphere’s low cost. But big business is playing, too. In 2008, 
a group of national trade associations launched their own group blog, BizCentral.org. 

Groups often wage air war by buying advertisements in the broadcast and print 
media. During the 108th Congress (2003-2004), interest groups spent over $404 
million on such advertisements.® In an effort to reach a broader public, some of the 
spending went to national media. Other ad campaigns targeted policymakers and 
their staffs by focusing on Washington area television stations, and publications that 
policymakers read. As with direct lobbying, there is disagreement about how issue 
advertising serves deliberative democracy. Some say that it gets the public to think 
about issues that they would otherwise overlook or that the mainstream press tends 
to ignore. Others call it a tool of manipulation, not deliberation. They argue that 
the advertising fails to foster evenhanded debate, noting that 79% of the issue ads 
during the 108th Congress came from corporations or groups of corporations.” 
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Grasstops—an interest group tactic of 
enlisting the support of people with strong 
local influence or a personal connection to 
lawmakers. 


Air war—an interest group effort to 
sway public opinion through broadcast 
advertisements. 
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YouTube and other online video sites have enabled 
other interests to get their message out. Groups opposed 
to the war in Iraq posted clips of television news stories 
about the conflict, as well as their own videos of con- 
gressional hearings and antiwar rallies. Such methods 
have limits in persuading the undecided, however. Un- 


IF THE INSUR ANCE like television ads, Web videos only reach people who 
COMPANIES WIN, | 


YOU LOSE. 


Tell Congress to take our side. 

We want good health care we can afford 
with the choice of a public health 
-insurance option. 


www.HealthCareForAmericaNow.org 


PAID FOR BY HEALTH CARE FOR AMERICA NOW. 


President Obama's Paes 


proposal for changes in health coverage sparked an advertising war. 


BEES aaa 
Connected PAC—a political action 
committee that is under the sponsorship of 
a corporation, union, or trade association 
and may solicit contributions only from 
people with connections to the sponsoring 
organization. 


Nonconnected PAC—a political action 
committee that is not under the sponsorship 
f an existing organization and may seek 
ontributions from anyone who may lawfully 
ive to federal campaigns. 


O 
Cc 


umber of small contributions into one 


g 
Bundling—the practice of gathering a large 
n 
g 


oup. Although the recipient typically views 
the result as one large contribution, each 
check counts separately for the purposes of 
campaign finance limits. 


Soft money—political spending that 
influences elections but is not subject to 
contribution or expenditure limits under 
campaign finance law. 


seek them out. 


Campaign Finance 


Since 1907, federal law has forbidden business corpora- 
tions from contributing directly to federal candidates. La- 
bor unions have faced a similar ban since 1943. In that same 
year, however, the Congress of Industrial Organizations (a 
predecessor of the AFL-CIO) found a way around this bar- 
rier. From voluntary contributions by union members, it 
set up a separate fund that could give money to campaigns 
without tapping union treasuries. The CIO called this or- 
ganization the Political Action Committee (PAC), a name 
that has since applied to all similar operations. After years 
of slow growth, PACs spread with the passage of the Fed- 
eral Election Campaign Act of 1974, which capped indi- 
vidual contributions at $1,000 per candidate per election 
and PAC contributions at $5,000. (A 2002 law raised the 
individual cap to $2,000 and provided that it would rise 
with inflation. For the 2008 election, the cap was $2,300.) 
PACs offered congressional candidates a way to raise 
money in larger sums. For economic and policy groups, 
they offered a lawful way to stay in campaign politics. 

A corporation, union, or trade association may set up a connected PAC, which 
may seek contributions only from people with connections to the parent organiza- 
tions, such as members, employees, or shareholders. For example, the Democratic 
Republican Independent Voter Education Committee (DRIVE) is the PAC for the 
International Brotherhood of Teamsters. The organization that sponsors a con- 
nected PAC may directly pay its overhead expenses (e.g., office space and staff). 
A nonconnected PAC does not have ties to an existing organization and may seek 
contributions from anyone who may lawfully give to federal campaigns. Noncon- 
nected PACs usually aim to support candidates with specific policy positions. EM- 
ILY’s List, which backs pro-choice Democratic women, is the largest such PAC. This 
group, whose name is an acronym for “Early Money Is Like Yeast” (i.e., it makes the 
“dough” rise), is well known for bundling contributions. In this practice, the PAC 
asks its individual supporters to write checks to a candidate. It then collects the 
checks and delivers them in a “bundle,” earning the candidate’s gratitude. Because 
the payee is the candidate instead of the PAC, these contributions do not count 
against the PAC’s contribution limit and indeed can add up to a figure well over 
that limit. Under the letter of the law, a bundle of 100 checks of $2,300 each is not 
a $230,000 contribution from the PAC but a set of separate contributions from 100 
individuals. 

Until 2002, another loophole consisted of soft money contributions to politi- 
cal parties. Although corporations and labor unions may not contribute directly 
to candidates for federal office, they (as well as individuals) could give unlimited 
amounts to political parties, ostensibly for nonfederal elections or for “party- 
building” activities. Campaign finance legislation banned the practice, but in 2010, 
the Supreme Court ruled that corporations and unions could make unlimited 
independent expenditures for or against candidates." 


Courtesy of Health Care for America Now 


Surprisingly, there is no scholarly consensus linking contributions to specific 
outcomes on Capitol Hill.*° According to a pollster who surveyed members of the 
Washington political community: “We couldn’t find any direct relationship between 
campaign donations and clout. The only place we could find a modest correlation 
with influence was in spending on lobbying.”* So why do groups give money? Con- 
tributions are one way to gain access. All other things being equal, a politician is 
more likely to listen to a contributor than a noncontributor. Debbie Wasserman 
Schultz (D-FL) candidly acknowledged that if she finds 30 messages on her desk, “of 
the thirty, you're going to know ten of them. Anyone is going to make phone calls 
to the people they know first. I’m going to call the people I know. Among the people 
I know are donors.””’ Still, the money is no substitute for good policy arguments 
and motivated constituencies. According to one health care executive, “The PAC 
gets you a place at the table, but you have to know which fork to use.”** 

If anything, it is the elected officials who have the leverage, using their policy- 
making power to pressure economic groups into making contributions. As Table 
9-2 shows, incumbents get most PAC money. One former aide to a congressional 
campaign committee said of its chairman, “He has the [nerve] to let the business 
community know that if you don’t give us the money, see what happens: We may 
not have the votes to pass your bills, but we sure as hell can kill them.”* 

A number of top business leaders supported the ban on party soft money, argu- 
ing that they were victims rather than manipulators. Because there was no cap on 
contributions, politicians could seek enormous sums from them and they felt pres- 
sure to comply. “I and many of my clients feel that it is a shakedown, bordering on 
extortion and even protection money,’ said the former chairman of an accounting 
firm. “It is not the way to do business. It is not the way to run a country.” 


Philanthropy 


Philanthropy is another way interest groups wield influence. Charity may seem to 
be the most selfless of activities. Indeed, a genuine sense of social responsibility 
may lie behind many of the educational and philanthropic works of corporations, 
unions, and other interest groups. Yet other motivations are seldom far away. Public 
service may improve an organization’s public image, an important goal when many 
people have a bad opinion of it. For instance, many Americans believe that the man- 
aged care industry denies necessary health services to clients. Such attitudes encour- 
age politicians to fight the industry. To improve their public image, managed care 
companies emphasize charitable activities. CIGNA Corporation said, “The mission 
of the CIGNA Contributions Program is to strengthen CIGNA by supporting orga- 
nizations and activities that improve the overall climate for business.”’' Charitable 
contributions also create potential allies. When a group receives money, its mem- 
bers are more likely to side with their benefactor in political disputes. At least, it will 
probably refrain from boycotts and public demonstrations. 
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This table shows PAC contributions going to incumbent, challengers, and open-seat candidates for federal office (dollar figures are in 


millions). Incumbents consistently get most of the money. 


2008 2006 2004 2002 
Incumbents ~ $304.7 79% $279.3 80% $246.8 80% $213.4 76% 
Challengers $48.8 13% $36.3 11% $22.3 7% $28.5 100% 
Open Seats $32.4 8% $32.4 9% $41.3 13% $40.2 14% 


Source: www.fec.gov/press/press2007/20071009pac/20071009pac.shtm| 


2000 


$195.4 
$27.5 
$36.9 


75% 
11% 
14% 


1998 


$170.9 
$22.1 
$27.0 


78% 
10% 
12% 
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Sa Ss 
Amicus curiae brief—a document filed by 
an individual or group that is not a party to 
a legal case, which provides information that 
aids the court in its deliberations (the term 

is Latin for “friend of the court"). Interest 
groups use such briefs to influence court 
decisions. 


Policymakers have pet charities. One corporate manager said, “T like to get 
executives on the same charitable boards with the regulators, so they can build re- 
lationships in a third party atmosphere. It’s worth a donation of $10,000 for us to 
have a neutral, innocuous place to meet. Another thing to notice is the amount of 
leverage you can get with corporate contributions.” Interest groups may focus on 
charities with which politicians have some connection. Senator John D. Rockefeller 
IV, (D-West Virginia), has long ties to the Washington Bach Consort. “This is a 
major, major—the major event for us,” he told lobbyists and corporate executives 
at a 2010 fundraiser. “Many of you are here, and who have contributed, you are 
special to us.””° 

Whereas contributors to federal campaigns must make public disclosure of 
their names and the amounts they give, contributors to charities do not. So philan- 
thropy not only enables interests to curry favor but allows them to do so out of pub- 
lic view. Critics say that such practices are a way of evading the spirit of campaign 
finance laws under the guise of good citizenship. While running for reelection, a 
California legislative leader channeled more than $275,000 to a local nonprofit that 
financed community events. His staff often helped organize the events, which al- 
ways made for favorable publicity, and some of these events even bore his name.” 

Supporters of the practice take a more benign view. In many cases, charity does 
reflect a genuine belief in corporate citizenship. And even when the motive is not 
entirely noble, it may still be beneficial. Tocqueville spoke of “self-interest prop- 
erly understood,” the idea that “by serving his fellows man serves himself and that 
doing good is to his private advantage.””? Corporate philanthropy and “commu- 
nity service” may reflect selfish calculations, but the effect is the same as if they had 
stemmed from sheer benevolence. 


Legal Action 


As mentioned before, interest groups have long made a practice of bringing their is- 
sues to court, as the NAACP Legal Defense and Educational Fund did with the land- 
mark school segregation case of Brown v. Board of Education. Many of the Court’s 
most important cases have involved sponsorship by an interest group.” 

Congress has encouraged litigation by interest groups. Since the 1970s Clean 
Air Act, every major environmental law has provided for “citizen suits.” Under such 
provisions, individuals or interest groups may sue polluters who are breaking the 
law or regulators who are failing on the job. The idea began at a time when lawmak- 
ers distrusted the executive branch and wanted a backup enforcement mechanism 
in case officials got too cozy with industry. In 2000, the Supreme Court upheld 
a citizen suit that environmental groups had pressed under the Clean Water Act. 
Writing for the majority, Justice Ruth Bader Ginsburg said that members of the 
groups had had standing to sue. In dissent, however, Justice Antonin Scalia raised 
questions about citizen suits in general, saying that they give a private citizen the 
power to enforce the law, acting as “a self-appointed mini-EPA.” Interest groups, he 
added, have great discretion in picking enforcement targets. The size of the poten- 
tial penalties can give such groups massive bargaining power, “which is often used 
to achieve settlements requiring the defendant to support environmental projects of 
the plaintiffs’ choosing. Thus is a public fine diverted to a private interest.”” Though 
conservatives have often criticized interest group legal action for promoting judicial 
activism, they, too, have joined the fray. Conservative foundations and donors have 
helped finance suits against racial preferences, restrictions on school vouchers, limi- 
tations on religion, and infringements of property rights. 

A related tactic is the filing of an amicus curiae, or friend-of-the court brief. 
Those who file such briefs are not parties to the case but want to volunteer informa- 
tion and analysis to the court. The Court receives them in 85% of cases that go to 
argument.”* There is evidence that the briefs do influence court deliberations, so in- 
terest groups hire top attorneys to write them.” In a pair of affirmative action cases 


in 2003, Sup poles of existing programs deluged the Court with briefs. Referring to 
the briefs binding, Justice John Paul Stevens said that the Court had relied on “the 
powerful consensus of the dark green briefs.”! 


Protest 


The civil rights movement pioneered the techniques of nonviolent protest, including 
organized demonstrations. The “March on Washington” has become a standard tactic 
of many organizations. The problem here is that the whole idea of protest is to cap- 
ture public attention, and once it becomes routine, it stops being newsworthy. What 
is more, the objects of protest learn to adapt. Radical organizer Saul Alinsky recalled a 
corporate executive who displayed the blueprints to a new plant, telling him, “See the 
big hall? That’s our sit-in room! When the sit-inners come they'll be shown in and there 
will be coffee, TV, and good toilet facilities—they can sit here until hell freezes over?!” 

Another protest tactic is the boycott, in which the group urges people not to do 
business with the target, whether a business or an entire state. Boycotts work when 
organizers can enlist a large share of the target’s clientele. Martin Luther King rose 
to fame when he organized a boycott of segregated public buses in Montgomery, 
Alabama. Because his followers accounted for much of the bus ridership, the cam- 
paign had an impact. By contrast, national groups have often mounted boycotts of 
large, popular corporations to protest offenses ranging from objectionable music 
lyrics to unfair labor practices. Some boycotts have worked: in the 1980s, consumer 
pressure led companies to divest from South Africa, which was oppressing its black 
majority. Boycotts usually flop, however, because most consumers never even hear 
about them in the first place. 

Protest has tended to be a tactic of the liberal side of the political spectrum. 
During the Obama Administration, however, protest emerged on the right. The “tea 
party” movement arose in opposition to the 2009 economic stimulus bill, the presi- 
dent’s health care plan, and other expansions of federal power. Recalling the 1773 
Boston Tea Party, participants sent tea bags to elected officials as a symbol of their 
disapproval. The modern tea party protesters also staged spirited rallies and harshly 
confronted lawmakers at town hall meetings. 

The movement was loose and decentralized, though it did receive some sup- 
port from national organizations. In this and similar cases, however, critics contend 
that protests and other tactics are not truly a spontaneous outpouring of opinion. They 
say that this “grassroots” activity is artificial, so they dub it Astroturf. Beyond the ques- 
tion of methods, however, is the broader question of whether interest group politics 
supports or undermines good citizenship. 


INTEREST GROUPS AND DELIBERATIVE 
DEMOCRACY 


Any appraisal of the role of interest groups in deliberative democracy must grapple 
with the potential conflict between their goals and the broader public good. It must 
also consider whether good citizens can serve certain kinds of interests. 


Foreign Interests 


To influence policy in the United States, foreign governments hire lobbyists, who 
must register with the U.S. Department of Justice. In one six-month period in 2003, 
foreign governments spent $157 million on lobbying.' Between 1998 and mid- 
2004, firms from 78 other countries spent over $620 million lobbying the federal 
government. These companies retained 3,800 lobbyists, more than 100 of whom 


had served in Congress.'” 


CHAPTER 9 Interest Groups 289 


PEA 
Astroturf—slang for an outpouring of 
"grassroots" sentiment that an interest group 
manufactures. 
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Some question whether former officials—or 
any American citizen, for that matter—should 
lobby for foreign businesses or governments. To 
the extent that American interests are in compe- 
tition or conflict with those of other countries, 
the argument goes, such lobbying constitutes bad 
citizenship. In this sense, foreign lobbying would 
also undercut the main goal of American delib- 
erative democracy, which is to serve the common 
interests of the United States. Defenders of for- 
eign lobbying say that international voices aid 
deliberation by presenting policymakers with per- 
spectives that they might not otherwise consider. 
The two sides would disagree sharply about trade 
policy. Evidence indicates that foreign lobbying 
has influenced the federal government to reduce 
trade barriers. Some would say that this trend is a 
sellout of American workers, while others would 
say that lower barriers may foster American eco- 
nomic growth.'“ Further complicating the issue 
is the meaning of “foreign.” Many American firms 

“offshore” much of their work overseas. (If you call a 
customer service line, the person on the other end may be in India.) Conversely, 
many foreign firms have extensive operations in the United States, employing 
large numbers of Americans. 

Thorny questions also involve policy groups that support foreign governments 
or groups of people in other countries. As we saw at the start of this chapter, Stu- 
dents for a Free Tibet is an example. One view is that supporting such groups is 
inconsistent with the duties of citizens, since the foreign interests are seldom iden- 
tical to those of the United States. In a highly controversial paper, scholars John 
Mearsheimer and Stephen M. Walt criticized “The Israel Lobby” for denying such 
conflict. “Indeed the mere existence of the Lobby suggests that unconditional sup- 
port for Israel is not in the American national interest. If it was, one would not need 
an organized special interest group to bring it about. But because Israel is a strategic 
and moral liability, it takes relentless political pressure to keep US support intact.”! 
Legal scholar Alan Dershowitz strongly dissented: “In other words, any group that 
needs a lobby must be working against ‘American national interest.... By their rea- 
soning, the very existence of the ACLU proves that civil liberties are not in America’s 
national interest!”'°° . 


AP Photo/James Crisp, File 
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Toyota plant in Georgetown, Kentucky. The company is Japanese, but the workers 
are American. 
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An Inherent Conflict? 


Some would disagree with Dershowitz, arguing that interest group activity is in con- 
flict with citizenship and deliberative democracy. Critics of interest groups say that 
they encourage people to forget what they should do for their country and instead 
focus on what their country can do for them, in the form of prescription drug ben- 
efits, ethanol subsidies, and tax breaks. “AARP is concentrating the political mind 
of the elderly,” says the executive director of the Concord Coalition, an antideficit 
group, but “nobody is representing those in future generations.”!” 

Vassar professor Michael McCarthy says that while there is a place for lobby- 
ists, they have a duty to consider the public good: “The task of practical wisdom 
and the purpose of legitimate political deliberation is to determine concretely, 
here and now, what national unity, justice, security, prosperity, and liberty really 
require in the thicket and turmoil of existing reality.” This task, he adds, belongs 
not only to public officials, “but it is also the responsibility of democratic citizens 
as they interact with government through voluntary associations. It is also, we 


argue, the responsibility of professional lobbyists as they struggle to balance civic 
and professional obligations in their daily practice.” ! 

Lobbyist Thomas Susman disagrees. He notes that many lobbyists are lawyers, 
and thus they must abide by codes and canons requiring them to put their clients’ 
interests first. More important, he says, the common good may be a reliable guide- 
post for legislators, but not for lobbyists. “[I]s it my job, asa lobbyist, to determine 
whether the common good is best served by cheap power provided by hydroelectric 
plants that can make electricity more readily available to the poor, or by maintain- 
ing pristine waterways? I think that’s Congress’s role, not mine.”!” 

Others would say that interest groups perform a vital role in promoting delib- 
eration and citizen participation. After the National Rifle Association scored a leg- 
islative victory in the House of Representatives, the group won praise from George 
Stephanopoulos, television commentator and former aide to President Clinton. 
“You know, there’s a lot of talk about extremists here. But let me make one small 
vote for the NRA. They’re good citizens. You know what, they call their congress- 
men. They write, they vote, they contribute and they get what they want over time. 
Now, I disagree with what they’re trying to do, but they mobilized well.”!”? In re- 
sponse to criticism that they represent the privileged few, lobbyists say that the in- 
terest group community actually represents the broad general public, for as we have 
seen, millions of American citizens are shareholders, employees, and customers. 
And one survey has found that 79% of Americans belong to at least one voluntary 
association.!!! 

Deliberation requires debate, which in turn requires disagreement. Inter- 
est groups supply those clashing viewpoints. Many policy groups sincerely aim 
for the public good instead of private benefit, yet they have very different views 
about which policies are best for their country. Their members’ backgrounds and 
economic interests will color those views. Many business owners think that higher 
minimum wages are bad for the overall economy, while union members think 
that they are good for social equity. Such differences are unavoidable. Also, serious 
abuses exist. As this chapter has shown, lawmakers have tried to curb those abuses 
by regulating lobbying and campaign finance. Debate continues about the propri- 
ety and adequacy of the rules. Yet for all the public cynicism about lobbyists and 
special interests, citizens do not simply shrug off corruption as “part of the game.” 
Scandals helped lead voters to change party control of Congress in 1994 and 2006. 
Though sometimes slow to react, politicians try to avoid such backlash by taking 
action against offenders. Key members of Congress have lost leadership positions 
and committee chairs because of misconduct. 

This chapter began with quotations from 2008 presidential candidates de- 
nouncing special interests. Yet all three had ties to special interests. John McCain 
drew some of his closest advisers from the ranks of Washington lobbyists.'” Hillary 
Clinton accepted contributions from lobbyists, and sponsored energy legislation 
that could benefit a company that employed Bill Clinton.' Barack Obama declined 
campaign contributions from lobbyists, yet his fund-raising team included dozens 
of attorneys from firms that lobbied the federal government.'* And when he said 
that it was time to “take on the special interests,” he was speaking to an interest 
group: the AFL-CIO. 

Moreover, all of the candidates took contributions from individual members 
of economic or policy groups. How could they avoid doing so? The point here 1s 
not to fault the candidates but to stress that interest groups are inevitably a part 
of political life. They sometimes contribute to deliberation and sometimes detract 
from it. They foster good citizenship and public spirit but often encourage selfish- 
ness. Amid the debates about campaign finance and lobbying rules, one thing is 
clear, abolishing interest groups is no more practical than abolishing human na- 
ture. As Madison wrote, “The inference to which we are brought is that the causes 
of faction cannot be removed and that relief is only to be sought in the means of 


controlling its effects.”'" 
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CHAPTER 9 Interest Groups 


: DELIBERATION, CITIZENSHIP, AND YOU 


Students as 
Interest Groups 


Although the world of interest groups and lobbying may seem remote from your 
campus, students have a direct stake in policies at the state and federal level. State 
legislatures deal with postsecondary education funding, access, and accountabil- 
ity. Congress has enacted programs for student aid (e.g., Pell Grants) and sup- 
port for research at universities (e.g., the National Science Foundation). 

How can students air their views and help in official deliberations on such 
issues? In 2007, when Congress was considering reauthorization of the federal 
Higher Education Act, the United States Student Association (USSA, at www 
.usstudents.org) provided suggestions on how students could approach their 
lawmakers.!'® For example, it drew up a sample script that students could use in 
phoning House offices: 


Hi, my name is and I am a student at University and a voter 
in your district. I am calling to urge Representative to support the 
College Opportunity and Affordability Act of 2007. Students need a bill that 
will increase grant aid, preserve good programs such as GEAR UP & TRIO, 
and make student loans more manageable. This issue is important to me 
because (Add Personal Story). Students at University are looking for- 
ward to seeing the Representative’s continued support of higher education. 


In a lobbying handbook, the association explained what students should do in 
face-to-face meetings with lawmakers and their staffs. As this excerpt shows, rea- 
soning on the merits of policy is crucial: 


Once you have introduced your delegation/organization, explain your 
position on the issues. Use clear arguments and statistics to back up your po- 
sition. (Use your USSA factsheets.) Personalize the issue. Draw on your own 
experiences and those of students that you know to make your points. 
Use campus specific figures and anecdotes wherever possible. 


_ SUMMARY 


Interest groups are organizations that try to influence public policy. Although critics 
condemn them for representing narrow concerns, they often represent millions of 
people. Indeed, every American has beliefs or interests for which there are organized 
groups. As the society and economy have become more complex, so has the world 
of interest groups. 

One may divide interest groups into two broad categories. Economic groups 
(e.g., businesses, unions, trade associations) openly pursue the material interests of 
their members. Policy groups pursue broader goals, though their members may also 
have a material stake in their positions. 

Interest groups have several different ways of influencing the government. Di- 
rect lobbying involves face-to-face contact with policymakers. Grassroots lobbying 
involves the mobilization of group members in politicians’ home constituencies, 
in hopes of generating the political support that makes direct lobbying more ef- 
fective. Advertising can also get a group’s message out to a large audience. Political 
contributions may help a group get access to politicians, but campaign money does 
not bear a direct relationship to policy outcomes. Philanthropy is a way of currying 
favor with the general public and political elites. Legal action can be effective if the 


group has the time and resources for protracted court battles. And protest can be a 
tool for otherwise weak interests. 
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Is interest group activity compatible with citizenship? Some say that it serves 
narrow interests at the expense of the public interest. Others say that it promotes 
the public interest by fostering widespread political activity and public deliberation. 


Actually, it does both, but there is no way to avoid it. 
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Summary 


OBJECTIVES 


After reading this chapter, you should be able to 


Define political parties. 

Explain the historical development of the American party system. 
Discuss the meaning and impact of party identification. 

Analyze the various forms of party organization. 

Understand the role of parties in government. 

Appraise different arguments about virtues and defects of the party 
system. 
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Political Parties 


President Obama receives a copy of 
Republican ideas from House Republican 
Leader John Boehner before speaking 

to House Republicans in Baltimore, on 
January 29, 2010. 
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Partisan polarization—the movement of 
parties away from each other and toward 
more extreme issue positions. 


Political party—a political group that seeks 
to elect its members to public office. 


Party in the electorate—the voters who 
tend to support a given party. 


Party organization—formal structure 
of party officers and workers who try to 
influence elections. 


Party in government—those who win office 
under the party label. 


{ 


INTRODUCTION 

Strong partisanship—a firm adherence to one party over another—can be healthy for 
deliberation and citizenship. Political parties, wrote a Democratic newspaper in 1841, 
“are the schools of political science, and no principle can be safely incorporated into 
the fabric of national law until it has been digested, limited, and defined by the earnest 
discussions of contending parties.”! At all levels of American life, party competition 
can foster debate on serious issues. When people think that the public good is at stake 
in a choice between parties, they are more likely to take part in public affairs.* But 
partisan divides can arguably become unhealthy, resulting in policies that benefit par- 
tisan self-interest at the expense of the public interest. In recent years, many observers 
have warned of partisan polarization, the movement of parties away from each other 
and toward more extreme issue positions. 

The issues separating the parties have evolved, and the partisan split has widened 
and narrowed accordingly. And at any given time, the parties in government might be 
closer or farther apart than the parties in the electorate. Over the years, the makeup of 
the parties has changed. As Figure 10-1 shows, and as we shall explain later, the parties’ 
geographic bases of support have reversed almost completely since 1896. 

Differences cannot give rise to deliberation unless the conflicting parties talk 
to each other. If people regard partisan conflict as trivial bickering instead of rea- 
soned debate, public life becomes much less attractive. To understand today’s par- 
tisan divide, as well as its impact on deliberation and ultimately political outcomes, 
we must first learn about what parties are, how they function, and how they have 
evolved. This chapter will examine the function, structure, organization, and mem- 
bership of political parties in the United States, paying close attention to the impact 
of polarization. It asks how well the parties represent the interests of their member- 
ship and the interests of the country over all. 


POLITICAL PARTIES AND THEIR FUNCTIONS 


Maor Issue 
© What are political parties, and how do they function? 


In the 2008 presidential election, 89% of Democrats voted for Barack Obama, while 
90% of Republicans voted for John McCain.* Similar percentages voted for their par- 
ty’s nominees for the House. Nearly all members of Congress win office under a party 
label, as do most state legislators.* And among presidents, only George Washington 
did not have a party affiliation. Obviously, parties matter in American politics. 


The Meaning of Party 


But what is a political party? Like an interest group, it consists of a set of people 
who try to influence what government does. Political parties differ from interest 
groups in that they focus on elections, with the intent to put their own members 
into office under the party label. A party has three levels. 


* The party in the electorate consists of the voters who tend to support it. 

* The party organization includes the formal structure of party officers and 
workers who try to influence elections. 

* The party in government comprises those who win office under the party label. 


The three levels overlap. The party in the electorate helps pick the party in government 
through primary elections. Members of the party organization recruit candidates, and 
officeholders have a great deal of say in staffing party organizations. Although anyone 
can identify with a political party, lawmakers and organizational leaders can set the 
terms under which voters take part in primary elections and other party activities. 
We shall examine these three levels in this chapter in a section dedicated to each one. 
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Electoral Vote in 1896 and 2004 


@ 
a 


is 


FIGURE 10-1 Republican states are in red; Democratic states are in blue. Between 1896 and 2004, the parties’ geographic bases 
reversed. In 1896, Democrat William Jennings Bryan carried the South, the Plains States, and Mountain States, while Republican 
William McKinley carried the Northeast, Great Lakes States, and Pacific Coast. In 2004, George W. Bush carried the South, Plains, and 
Mountain States, while John Kerry won the Northeast and Pacific Coast. Bush made a crucial Great Lakes inroad with Ohio, which 


won him victory in the Electoral College. 
Source: www.politicalmaps.org/the-changing-electoral-map. 
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Democratic-Republican Party—one of the 
two original major parties, which included 
James Madison and Thomas Jefferson. 

It became dominant after the fall of the 
Federalists. In the 1820s, elements of the 
party formed the Democratic Party that we 
know today. 


Federalist Party—one of the first two major 
parties, which included John Adams and 
Alexander Hamilton. It dominated American 
politics in the early years but fell into rapid 
decline at the start of the nineteenth century. 


Partisan alignment/realignment—an 
enduring pattern of party loyalty in the 
electorate. A realignment is a sudden and 
permanent shift in that pattern. 


The Functions of Party 


The framers conspicuously left the word party out of the Constitution. Many of 
them distrusted parties, believing that they would only serve narrow factional in- 
terests instead of the broad public interest. James Madison wrote of “the pestilential 
influence of party animosities.”® In his Farewell Address, Washington warned that 
the spirit of party “serves always to distract the public councils and enfeeble the 
public administration. It agitates the community with ill-founded jealousies and 
false alarms, kindles the animosity of one part against another, foments occasion- 
ally riot and insurrection.” Washington acknowledged the argument that parties can 
serve as a check on the government. “This within certain limits is probably true; and 
in governments of a monarchical cast, patriotism may look with indulgence, if not 
with favor, upon the spirit of party. But in those of the popular character, in govern- 
ments purely elective, it is a spirit not to be encouraged.”° 

The Constitution did not solve the problem of connecting citizens to the goy- 
ernment of a far-flung democratic republic. Ordinary Americans needed some way 
of making sense of the issues and personalities of their state and federal govern- 
ments. Political leaders needed some way of joining together and reaching voters. 
There was an obvious answer. Political scientist Zachary Courser said succinctly, 
“Because of the challenges of citizenship in a democracy, some means is necessary 
to organize, inform, and—at election time—mobilize citizens into action; political 
parties perform these functions admirably. 

James Madison himself was one of the first American national leaders to reach 
this conclusion. By the 1790s, he worried less about party animosities than what he 
saw as the dangerous trend toward a powerful central government. He worked with 
Thomas Jefferson to organize one of the first national parties, the Republicans. We to- 
day call them the Democratic-Republicans to distinguish them from the Republican 
Party that formed in the 1850s. On the other side were the Federalists, led by John 
Adams and Alexander Hamilton. Whereas the Republicans favored strong state gov- 
ernments, a farm economy, and good relations with France, the Federalists favored a 
stronger federal government, an industrial economy, and good relations with Britain. 
(During this period, Britain and France were in conflict.) Early on, adherents of each 
side published newspapers to inform citizens about their views.* These newspapers 
included harsh personal attacks, but they also offered arguments on the merits of 
public policy, thus supplying some of the raw material for debate and deliberation. 

Democratic-Republican societies sprang up in dozens of communities through- 
out the country. They held public meetings and published addresses criticizing the 
Washington administration. In this way, they provided further information to citi- 
zens and gave them an organized way to participate in politics. The societies cor- 
responded with one another and with national leaders, creating an embryonic party 
network, In some places, Democratic-Republican politicians worked systematically 
to identify sympathetic voters and get them to the polls.’ Washington and his Feder- 
alist supporters openly questioned the legitimacy of party activity, but it was going 
to be a lasting feature of American political life. 

While partisanship would endure, the identities of the parties would change 
over the course of history. Some changes would be gradual and marginal, while 
others would be abrupt and fundamental. 


7 


PARTY ALIGNMENTS AND REALIGNMENTS 


Mauor Issue 
® How did the two-party system evolve? 


At any given time, certain regions, interests, or social groups tend to line up with one 
party or the other. This pattern is the partisan alignment of the era, and it generally 


coincides with the party with the most political power for that time period, the party 
most in control of government. Over time, the lines move as voters switch sides or 
new groups join the electorate. New parties may crop up and existing parties may 
grow, shrink, or disappear. Sudden realignments, or abrupt shifts in the lines, 
occurred with the Civil War and the Depression, but such events have been rare.!” 
Since the middle of the nineteenth century, the Republicans and Democratic 
parties have been hardy survivors. They have remained as the nation’s two major 
parties, even though their size and makeup have shifted. Third parties have some- 
times won a hefty share of the popular vote for an election or two. For reasons that 
we shall discuss later, none has sustained a challenge to the two-party system since 
the Republicans emerged as the Democrats’ main rival in the 1850s. Other minor 
parties linger on the ballot without ever “graduating” to major party status. For that 
reason, the story of party alignments is mainly the story of two-party politics. 


Early Party Era: The Federalists and the Democratic-Republicans 


Writing to Madison in 1793, Jefferson applied a partisan spin in describing each 
side’s base of support. On the Federalist side, he said, were the “fashionable circles” 
of major cities, merchants “trading on British capital,” and those who had sided 
with the Crown during the Revolution. On his own Democratic-Republican side, 
Jefferson wrote, were “[t]radesmen, mechanics, farmers, and every other possible 
description of our citizens.”'' At first, the Federalists’ superior economic resources 
gave them the upper hand. But they had weaknesses. They were not as adept at 
voter mobilization as the Democratic-Republicans. And during the Adams admin- 
istration, congressional Federalists enacted the Sedition Act, which outlawed “false, 
scandalous, and malicious writing” against the government. Seeing a threat to legiti- 
mate dissent, Americans turned against the Federalists. 

Jefferson defeated Adams in the presidential contest of 1800, which Jefferson 
later called “the Revolution of 1800.”"? This race brought the world’s first transfer of 
party power as a result of a national election. Although Adams and the Federalists 
harbored hard feelings, they accepted the outcome. In his 1801 Inaugural Address, 
Jefferson sought to be conciliatory by saying that “every difference of opinion is not 
a difference of principle. We have called by different names brethren of the same 
principle. We are all Republicans, we are all Federalists.”'’ The election also launched 
a shift in the party system. In the early nineteenth century, the Federalists crumbled. 
Their pro-British sentiments became increasingly unpopular as the nation came into 
conflict with Britain. By the election of 1816, they could win just 20% of House seats 
and 15% of the electoral vote. During the “Era of Good Feeling” (roughly 1815— 
1825), there was little partisan polarization. The Democratic-Republicans made up 
the only true national party, though it did have internal divisions. 

They picked their presidential candidates through a closed-door conference, or 
caucus, of their members of Congress. As all of the party’s candidates won, “King 
Caucus” gained power. Congressional caucuses—not the electorate at large— 
effectively chose the president, a practice that the Framers had opposed. In 1824, in a 
four-way race among candidates from party factions, caucus nominee William Craw- 
ford failed to win a majority in the Electoral College. Under the Twelfth Amendment, the 
House chose from among the three candidates with the most electoral votes: Crawford, 
John Quincy Adams, and Andrew Jackson, who had won a plurality of the popular vote. 
The fourth candidate, Henry Clay, threw his support to Adams, enabling him to win in 
the House. Adams’s subsequent selection of Clay as secretary of state led to charges of a 
“corrupt bargain,” though there was no proof of an explicit deal. In any case, the choice 
was controversial. It helped lead to Adams’s 1828 reelection loss to Jackson. 


Democrats and Whigs 


As a hero of the War of 1812 and self-styled foe of the elite (though he was a rich 
slaveholder), Jackson was popular with the “Common man.” Once in office, Jackson, 
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FEES 
Third party—a political party other than 
the two major parties of the era. It may be 
either a short-lived movement that gains 
Significant support or a longer-lasting 
movement that gets little. 


Caucus—a meeting of political party 
members. Today, some states begin the 
process of selecting national convention 
delegates by holding caucuses of voters. In 
Congress, caucus also refers to the formal 
organization of House members or senators 
who belong to the same party. 


King Caucus—In the early nineteenth 
century, referred to meetings of 
Democratic-Republican members of 
Congress who nominated presidential 
candidates. 
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Political patronage—the granting of jobs, 
contracts, and other official favors in return 
for loyalty to an individual leader or political 


party. 


Whigs—major party that lasted from the 
1830s to 1850s. It firmly supported economic 
development but split over the issue of 
slavery. 


American Party—a short-lived political 

party of the 1840s and 1850s that opposed 
immigration. Its nickname was the 
"Know-Nothing Party." (In response to 
questions about their secret organizations, 
members reportedly promised to reply, “I know 
nothing.") 


Know-Nothings—See American Party. 


a Democrat, gained more power through political patronage, the granting of gov- 
ernment jobs and favors to supporters. In this effort, he took advice from Martin 
Van Buren, who served as his secretary of state and later as vice president. “We must 
always have party distinctions,” wrote Van Buren, who stressed that the Democrats 
should fight for farmers and working people." Patronage created armies of cam- 
paign workers, ready to win votes in order to keep their jobs. Party workers may 
have been acting on selfish desires, yet they did engage their fellow citizens in public 
life. The political organizations encouraged other community activities. “A political 
association draws a lot of people at the same time out of their own circle,” wrote 
Tocqueville. “Once they have met, they always know how to meet again.” 

The Jackson years saw the development of the national party convention. In 
September 1831, members of the Anti-Masonic Party, a fringe group believing that 
the fraternal order of Masons was an evil conspiracy, met in Baltimore to nominate 
a presidential candidate. In December of that year, the “National Republicans,” the 
anti-Jackson group that had backed Adams in 1828, also met in Baltimore. 

After Jackson’s reelection in 1832, the National Republicans folded and new 
opposition arose. Accusing Jackson and then Van Buren of seeking monarchy, their 
foes started calling themselves “Whigs,” after the seventeenth-century English party 
that favored Parliament over the Crown. The new party called for federal financing 
of canals and other “internal improvements.” By the 1840s, the nation had a true 
two-party system, with each side representing a broad array of interests in every 
region. The Whigs drew more support from wealthier groups, while the Democrats 
did better among less affluent people and new immigrants, particularly Catholics. 

Party names were still informal, with many on the Jackson—Van Buren side call- 
ing themselves “Republicans” or “Democrats” interchangeably. They came to prefer 
the latter term, dubbing the record of their 1840 meeting Proceedings of the National 
Democratic Convention.'° Eight years later, the Democrats advanced party organiza- 
tion with the creation of the Democratic National Committee. 


Republicans Rising 


By the late 1840s, slavery was polarizing American political debate. Former presi- 
dent Van Buren ran against Lewis Cass (Democrat) and Zachary Taylor (Whig) in 
1848 as the candidate of the “Free Soil Party,” which opposed the extension of slav- 
ery into the new western territories. He scored 10% of the popular vote. Though 
the Free Soilers would then decline, this showing foreshadowed more turmoil. The 
Whigs groaned with conflict between pro- and antislavery factions. National party 
leaders had tried compromise and evasion, but these tactics no longer worked. Im- 
migration added to the party’s woes. The arrival of Catholics from Germany and 
Ireland led to a backlash among longer-established groups, who sought to close 
the borders and limit the immigrants’ civil rights. When Lincoln and other Whig 
leaders fought this sentiment, some Whigs broke off to form the American Party. 
History remembers this group as the “Know-Nothings” because members report- 
edly promised to tell outsiders nothing about the party.!” 

In 1854, a new party arose with the goal of curbing slavery.'* Organizers chose 
the name “Republican” because it alluded to Jefferson’s ideas about equality.'? In 
1856, they nominated explorer John C. Fremont, who ran second to Democrat 
James Buchanan, with third place going to former president Millard Fillmore, can- 
didate of both the Whig and American Parties. The Whigs then disintegrated, with 
pro-slavery members joining the Democrats and antislavery members joining the 
Republicans. The American Party soon collapsed as well. It could not settle internal 
divisions over slavery, and anti-immigrant passions cooled as immigration plunged. 

With an antislavery party on the rise, party differences grew clear, even violent. 
In May 1856, Republican senator Charles Sumner of Massachusetts made a floor 
speech about slavery in Kansas. He used harsh personal terms to attack colleagues 
Stephen Douglas of Illinois and Andrew Butler of South Carolina.2° Two days later, 


Representative Preston Brooks, Butler’s cousin and a 
pro-slavery Democrat from South Carolina, entered 
the Senate chamber. Using his cane, he beat Sumner 
so badly that it took years for him to recover. 

In 1860, the slavery issue split the Democrats 
into three factions, each of which ran its own can- 
didate. The Republican nominee was Abraham 
Lincoln. Though Lincoln gained just under 40% 
of the popular tally, he won a majority in the elec- 
toral college, while the other three split the rest. The 
election was the most polarizing in American his- 
tory. The leaders of 11 southern states saw Lincoln’s 
views as so hostile to their interests in slaveholding 
that they seceded from the Union, seven doing so 
before he even took office. 

In a normal American election, the losers 
accept the outcome because they still have some 
common ground with the winners. In 1800, John 
Adams seethed at Thomas Jefferson but shared the 
principles of the Declaration and Constitution.”' By the 1860 election, however, sup- 
porters of slavery had renounced the Declaration, and could not abide the election 
of Abraham Lincoln. Alexander Stephens, the vice president of the Confederacy, 
said that “the assumption of the equality of the races” had guided Thomas Jeffer- 
son. “This was an error,’ he added. “Our new government is founded upon exactly 
the opposite idea...that the negro is not equal to the white man; that slavery— 
subordination to the superior race—is his natural and normal condition.” 

The Civil War launched a new alignment. During Reconstruction, Republi- 
cans had strong support from voters in the Northeast and Midwest, along with 
the newly enfranchised black voters of the South. (Three southern states—Texas, 
Mississippi, and Virginia—did not gain readmission to the Union until 1870.) Ina 
deal to settle the disputed 1876 election, Democrats conceded to Republican can- 
didate Rutherford B. Hayes in return for pulling federal troops from the South, 
thereby ending Reconstruction. In the years after federal troops withdrew, south- 
ern white Democrats found ways to keep blacks from voting. The region became a 
Democratic stronghold that offset Republican advantages elsewhere. Between 1876 
and 1892, the parties enjoyed nearly equal strength nationwide. Control of Con- 
gress seesawed, and no president came to office with more than half of the popular 
vote.”? (And now that the Republican Party appeared to be a permanent fixture of 
American politics, newspapers started calling it by the nickname it retains today: 
Grand Old Party, or GOP.) 

The war shaped party attachments for generations, especially in the South. 
Blaming Republicans for death and destruction, most southern voters (now almost 
all white) shunned the party until the mid-twentieth century. On many issues, 
though, party lines tended to blur. In 1888, British observer James Bryce listed a 
set of policy questions and wrote that neither party has “anything definite to say on 
these issues.” Their interests consisted “of getting or keeping the patronage of the 
government.’ 

The emphasis on patronage was timely. The term political machine was be- 
coming common, referring to a party organization that ran a state or local govern- 
ment by using patronage, constituent service, and in many cases, election fraud. (As 
the box shows, party organizations today tend to airbrush such things from their 
official histories.) Political machines most often took hold in big cities, and machine 
politics spread as the nation became more urban. In 1850, only six American cities 
had 100,000 people or more, but by 1900, 38 topped that level.° And while later 
political machines would be mostly Democratic, the second half of the nineteenth 
century saw Republican machines in Philadelphia and other major cities. 
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Sumner (R-MA) on the Senate floor May 22, 1856. 


Sa ae 
Political machine—a party organization, 
usually ina city, that uses patronage to 
ensure its local dominance. 
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Populist Party—a political party of the 1890s 
that favored inflation to help farmers at the 
expense of city dwellers. Its members united 
with the Democrats in 1896 to nominate 
William Jennings Bryan for president. 


Progressive Party—a reformist party that 
nominated former president Theodore 
Roosevelt as its standard-bearer in the 1912 
presidential election. 


Primary/primary election—an election that 
determines who runs in the final or general 
election (see also the chapter on elections 
and campaigns). 


Myths and Misinformation 
Official Party Histories—Yada, Yada, Yada Nes 


In the official histories of the national parties, each side naturally tends to cast itself | in the 
most favorable light—and to skip its more embarrassing chapters. Consider how the Repub-— 4 
lican and Democratic National Committees treat the latter half of the nineteenth century on 

their Web sites. The GOP version features several pages. One on Lincoln and the Civil | War era 


paints a positive view of Reconstruction: eee 
ey | 


Meanwhile, the Republicans took advantage of their majority and passed several mea- 
sures to improve the quality of life for blacks throughout the entire Union. First. ‘the Pa 
Republicans passed a Civil Rights Act in 1866 recognizing blacks as U.S. citizens. This. act 

hoped to weaken the South by denying states the gue to restrict blacks from testifying 4 
in a court of law or from owning their own property.” 


ae ie ne 
The page omits anything about the impeachment of Andrew Johnson or the regression on 
civil rights that followed Reconstruction. Click to the next page and you find a discussion x 
of Theodore Roosevelt.” There is nothing in between about the scandal-ridden presidency, of a 
Ulysses S. Grant or the corruption of the Gilded Age. Me: pei 


aie 
The Democrats are no more candid: ap 


i 
In 1848, the National Convention established the Democratic National committee, now eee 
longest running political organization in the world. The Convention charged the DNC with zal 
the responsibility of promoting "the Democratic cause” between the conventions and pre- 
paring for the next convention. As the nineteenth Century came to a close, the American . 
electorate changed more and more rapidly. The Democratic Party embraced the immigrants = 
who flooded into cities and industrial centers, built a political base by bringing them into oF 
the American mainstream, and helped create the most powerful economic engine in hiss ‘3 
tory. Democratic Party leader William Jennings Bryan led a movement of agrarian reform- _ 
ers and supported the right of women’s suffrage, the BCS graduated income tax, — 
and the direct election of Senators.” a 


A 


Note the absence of any mention of the period leading up to the Civil War, when Demo- 
cratic views of slavery ranged from the toleration of Senator Stephen A. Douglas of Illinois to 
the enthusiastic support of Representative Alexander Stephens of Georgia. Stephens became — 
the Confederacy’ vice president. The treatment also omits the Democratic governments that — 
dominated southern states after Reconstruction. These governments wrote the Jim Crow seg- 
regation laws that remained on the books well into the twentieth century. 


= sch tiich: ina ele eae a 


Populists and Progressives 


While urban America was growing, rural America was floundering. Crop and livestock 
prices generally went down, while the railroads were charging high rates for shipping 
these commodities. Thinking that both major parties were ignoring them, farmers 
rallied to the new Populist Party in 1892. The Populists supported nationalization of 
the railroads as well as the deliberate inflation of the currency. Inflation would have 
artificially raised their income, making it easier for them to pay their debts (which 
were not adjusted for inflation). In the 1892 presidential race, Populists won 8.5% of 
the popular vote. Four years later, Democratic nominee William Jennings Bryan ran 
ona pro-inflation platform, allying himself with the Populists. The Republicans stood 
against inflation and also held to their support for a high tariff on imported goods, 
which most people thought would help American industry. 

Bryan’s 1896 defeat helped tip the party balance toward the Republicans. Infla- 
tion may have sounded good to debt-ridden farmers, but it scared wage earners, 
shopkeepers, pensioners, savers, and investors. The Democrats held the South and 
made some gains in the still sparsely populated western and Plains states. The GOP 
grew stronger in the rest of the country, including big cities. Bryan’s platform also 
alarmed big business, making it easier for Republican leaders to collect campaign 
contributions. Not until 1932 would a Democratic presidential nominee gain a 


popular majority. Democrat Woodrow Wilson did win in 1912 and 1916, but with 
less than 50%. 

Wilson prevailed in 1912 because of a split between William Howard Taft, the 
Republican incumbent, and former Republican president Theodore Roosevelt, 
the candidate of the Progressive Party. This short-lived party was an outgrowth 
of the larger Progressive movement, which fought the political machines. Progres- 
sives won the adoption of new procedures, including primary elections in which 
voters could choose party candidates. By 1920, most states had primary elections 
for at least some offices, though primaries would not dominate presidential nomi- 
nation politics until the 1970s.” 

Party organizations suffered from the political reforms of the late nineteenth 
and early twentieth centuries. Their leaders lost control of party nominations be- 
cause of primaries, and they lost patronage power as states and localities adopted 
civil service reforms that distributed jobs on the basis of merit. The reforms may 
have led to greater efficiency and less corruption, but they also made political activ- 
ity less attractive. “This civil service law is the biggest fraud of the age,” said George 
Washington Plunkitt, a New York City machine politician. “It is the curse of the 
nation. There can’t be no real patriotism while it lasts. How are you goin’ to interest 
our young men in their country if you have no offices to give them when they work 
for their party?”*° 

Before the 1890s, state governments did not print election ballots, so voters 
would use party ballots, each listing only its own candidates. Party work- 
ers often followed voters to the ballot box, which was in the open, to make “ 
sure they deposited the “right” ballot. This system encouraged party-line ps 
voting. In the 1890s, states adopted the “Australian ballot system” (named 
for the country that developed it), in which people entered private booths 
to mark government-printed ballots listing all candidates. This system 
made it easier for split-ticket voting—that is, for voters to vote for dif- 
ferent parties’ candidates for different offices. It also discouraged voter 
intimidation, further weakening party organizations. 

Meanwhile, social trends were seeding change in the party system. 

One was immigration. Between 1900 and 1925, more than 17 million 
people came to the United States, mostly from Eastern, Central, and 
Southern Europe. Though Congress restricted immigration in 1924, 
America had already changed. The census of 1930 showed that 15% of 
Americans were foreign-born, and 36% had at least one foreign-born 
parent, the highest such figures ever.*! Immigration coincided with ur- 
banization. With the census of 1920, for the first time in American his- 
tory, urban areas had more people than rural areas. By 1930, 12.2% of 
Americans lived in cities of more than a million people—a level not 
exceeded before or since.” 


New Deal 


In the early decades of the twentieth century, party principles seemed 
to be in flux. Republican Theodore Roosevelt and Democrat Woodrow 
Wilson both pushed for active government. Wilson’s 1916 Republican 
opponent, Charles Evans Hughes, had the endorsement of the Progres- 
sive Party. In 1924, the Democrats nominated John W. Davis, a corporate 
lawyer who would later go on to defend segregation in the case of Brown 
v. Board of Education. In 1928, the Republican candidate for president was 
Secretary of Commerce Herbert Hoover. Though many remember him as 
a foe of active government, his reputation at the time was that of a pro- 
government progressive. Democrats nominated Governor Alfred E. Smith 
of New York. As a New York City politician, foe of Prohibition, and the 
first Roman Catholic to win a major party nomination, Smith alienated 
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Party ballots—a nineteenth-century method 
of voting in which each party printed a list of 
candidates. People would vote by placing a 
party's list in the ballot box. 


Australian ballot—a government-published 
ballot that lists all lawful nominees for office. 
It allows the voters to make their choices 

in private and to choose nominees from 
different parties for different offices. 


Split-ticket voting—voting in any given 
election for candidates of different political 


parties for different offices (e.g., a Republican 
for governor, a Democrat for senator). 


2558 “MAR 2 0 1940 


Nathaniel P. Banks, 


OF WALTHAM. 


For. Lieutenant Governor, 


Eliphalet Trask, 
_ Of Springfield. 
For Secretary of State, 
OLIVER WARNER, 
OF NORTHAMPTON, 


For Attorney General, 


STEPHEN H. PHILLIPS, 


OF SALEM. 


For Treasurer and Receiver General, 


MOSES TENNEY, Jr., 
OF GEORGETOWN. 
For State Auditor, 


CHARLES WHITE, 
OF WORCESTER. 


For Councillor for Seventh District, 
LABAN M. WHEATON, 
_ OF NORTON, 

For Senator, Bristol West District, 
ALBERT BLISS, 

Of Pawtucket. 


For County Commissioner, 


JOSEPH W. CAPRKON, 
Of Attleborough. 


Before the Australian ballot — 

reform, parties printed their own election tickets, which 
voters dropped into ballot boxes. Here is a Republican 
ticket for Massachusetts in the election of 1860. 
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New Deal Coalition—the voter support base 
of the Democratic Party, which took form 
during Franklin Roosevelt's administration. 
The coalition included southerners, Jews, 
Catholics, African Americans, people with 
roots in Southern and Eastern Europe, union 
members, poor people, intellectuals, and 
artists. 


the rural South. He fell to Hoover, losing several former Confederate states that 
Democrats had carried since Reconstruction. In the shadow of his defeat, however, 
grew the seeds of a Democratic comeback. Smith ran strongly in major cities and 
did well among recent immigrants, many of whom were fellow Catholics. 

In 1929, the stock market crash marked the start of the Great Depression, which 
Americans blamed on the GOP. In 1932, they gave a landslide to the Democratic nomi- 
nee, Governor Franklin D. Roosevelt of New York, and increased Democratic majori- 
ties in Congress. Roosevelt called his legislative program “the New Deal,” so we apply 
the term New Deal coalition to the diverse groups that joined under the Democratic 
banner—southerners, Jews, Catholics, African Americans, people with roots in South- 
ern and Eastern Europe, union members, poor people, intellectuals, and artists. These 
groups overlapped: for instance, many southerners and African Americans were poor, 
many union members and Southern Europeans were Catholic, many Jews had roots in 
Eastern Europe, and so on. If one thing united them, it was the belief that they had been 
outsiders in a country whose elite consisted of northern and midwestern Protestants 
with roots in England and Northern Europe. 

New Deal policies appealed to them. Economic programs such as the National 
Recovery Administration reached the whole range of disadvantaged groups. FDR 
also appealed to elements of his coalition in more specific ways. 


* The South came back to the party after straying in 1928. As a Protestant 
and frequent visitor to Georgia (where he received polio therapy at Warm 
Springs), Roosevelt was more acceptable to southerners than Smith. Once in 
office, he solidified this support by backing such programs as the Tennessee 
Valley Authority, which brought electricity to much of the region. 

+ African Americans had voted Republican since the Civil War, but switched to 
the Democrats during the Depression.*’ Many were poor. Though the need for 
southern white support kept Roosevelt from endorsing civil rights laws, his 
New Deal economic programs did help African Americans. 

* Immigration had increased the ranks of Jewish voters, who were political liber- 
als. Many had voted Republican in previous decades, but the New Deal con- 
vinced them that the Democratic Party was their political home.* 

* Roosevelt’s National Recovery Administration encouraged labor union orga- 
nization. In 1935, he signed the National Labor Relations Act, which protected 
the rights of union workers. Union membership increased and grateful union 
members supported the Democrats. 

* Although Roosevelt did not have “Catholic-specific” policies, the New Deal 
was consistent with emerging Catholic social teaching.** He also reached out 
to Catholics through appointments. Whereas only four Catholics had served in 
the Cabinet since 1798, Roosevelt’s first cabinet choices included two. In 1932, 
famous radio priest Charles Coughlin fervently preached Roosevelt’s cause in 
national broadcasts. (He later denounced Roosevelt as a tool of Wall Street.) 

* Artists and intellectuals were few in number, but their works had influence on 
public opinion. FDR won them for the Democrats, too. He enlisted economists 
and other experts in his administration, and his Works Progress Administra- 
tion employed writers and painters. 


Roosevelt built early alliances with urban political leaders, whose constituents 
included many of the recent immigrants from Southern and Eastern Europe. In the 
long run, however, the New Deal had the effect of further weakening the machines. 
Programs such as Social Security and organizations such as the National Labor 
Relations Board dealt directly with citizens, without political machines serving as 
intermediaries.” 

The New Deal coalition outlived Roosevelt, who died in 1945. Democrats won 
seven of the nine presidential elections between 1932 and 1964, losing in 1952 and 
1956 mainly because of Republican Dwight Eisenhower’s popularity as leader of 
Allied forces in Europe during World War II. Meanwhile, they lost Congress only 
twice, and then regained House and Senate majorities two years later. With the 
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important exception of the debate over 


domestic communism, the period saw : 
relatively little party polarization. Eisen- Hs tenes fee 
hower tempered, but never tried to undo hak ap 


the New Deal, and many Republicans 
backed liberal domestic initiatives. The 
main opposition to civil rights legisla- 
tion came from southern Democrats. 
Most of their black constituents could 
not yet vote, and most of their white con- 
stituents supported segregation. 
Scholars believed that the party sys- 
tem failed to present clear alternatives 
to the voters.** They did not think that 
the parties had to be radically differ- 
ent, but they did argue for more coher- 
ent policies that could prompt public 
debate and deliberation. At the same 
time, conservative Republicans and lib- 
eral Democrats wanted their parties to 
stake out bolder positions.*’ Scholars and 
activists both favored giving ordinary 25 ae a GY Ye 
citizens more chance to take part in party y We SSR 
affairs. To a large extent, these wishes = 
would later come true. 


re aoe: 


Upheavals 


In the 1964 presidential election, Demo- 
cratic incumbent Lyndon Johnson won a 
record 61% of the popular vote, and his 
party padded its majorities in the House 
and Senate. Yet just as Hoover’s 1928 vic- 
tory was the peak of a Republican era, 
Johnson’s landslide was the beginning of 


Dr. Seuss Collection—Mandeville Special Collections, UC, San Diego 


the end of the New Deal coalition. Time By 1941, political machines had become highly unpopular. Tammany Hall, New York's 
was eroding some of its key elements. Democratic machine, was the target of a young political cartoonist named Theodore Geisel. 
Large northern and midwestern cities The cartoonist would go on to greater fame as Dr. Seuss. 


had supplied many votes to Al Smith and 

Franklin Roosevelt, but now many were shrinking. Between 1950 and 1990, Detroit 
lost 44% of its population. Suburbs were growing, and they were more likely to vote 
Republican. And organized labor started losing members, in part because of changes 
in employment patterns. 

Perhaps most important, the South stopped being a Democratic fortress. 
Though Lyndon Johnson was the first president from a former Confederate state 
since the Civil War, he lost several southern states to Republican Barry Goldwater.” 
In part, this outcome reflected southern white opposition to the 1964 Civil Rights 
Act, which Johnson had pushed. Although most Republican lawmakers had voted 
for it, Senator Goldwater had voted against it on what he considered strictly consti- 
tutional grounds. Even apart from civil rights, the South was ready to go Republican. 
The Civil War had faded from living memory, so southerners stopped linking the 
party with the burning of Atlanta. Many Republican northerners had moved south. 
As the regional ease grew, affluent southerners began to question Democratic 
social programs." 

In 1968, kuin Richard Nixon campaigned heavily in the South. His 
rhetoric suggested a “go slow” approach to civil rights, though his actual poli- 
cies proved to be different. In 1972, his campaign accused Democratic opponent 
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ERE EATS, 

Divided government—a situation in which 
one party holds the executive branch while 
the other holds at least one chamber of the 
legislative branch. 


George McGovern of weakness on national defense. The issue was particularly 
potent in the South, with its many military installations. 

A peculiar polarization was taking place. Though Republicans said that the 
Democratic presidential candidate was too liberal, their own policies were far from 
conservative. Nixon imposed peacetime wage-price controls, proposed a guaran- 
teed annual income, and signed bold new environmental laws—all liberal actions. 
And though he widened the Vietnam War, he eventually withdrew combat troops. 
He also opened relations with China and pursued arms control with the Soviet 
Union. Party conservatives opposed these moves. One of these conservatives was 
Ronald Reagan, governor of California from 1967 to 1975. In 1976, Reagan nearly 
defeated Nixon’s successor, Gerald Ford, in the race for the Republican nomination. 
Four years later, Reagan won the nomination and went on to defeat incumbent 
Democrat Jimmy Carter. 

Reagan’s positions helped build a new coalition. His support for a defense 
buildup and an assertive stance against the Soviet Union won him support from 
anticommunist Democrats, especially those with roots in Eastern Europe. Conserva- 
tive positions on social issues such as abortion appealed to traditional Catholics and 
evangelical Protestants, especially in the South. His policy of cutting taxes shored up 
support among business people and those earning high wages. With this coalition, 
Reagan won a landslide reelection in 1984. George H. W. Bush, his vice president, won 
a convincing victory in 1988 by promising to continue Reagan policies. 

For a long time, however, Republicans fell short in congressional elections. Af- 
ter regaining the House in the 1954 election, Democrats kept it for 40 years. They 
also held a Senate majority for 34 of those years, and many regarded the six years 
of Republican control (1981-1987) as a fluke. Some held that Democrats ran more 
skillful candidates whose positions were more appealing to local electorates.** Ger- 
rymandered districts and the power of incumbency also slowed Republican gains 
in the House. (See the chapter on elections and campaigns.) The result was divided 
government, where one party holds the presidency while the other party controls at 
least one chamber of Congress. Republicans seemed to be the “natural” presidential 
party, whereas Democrats seemed to be the “natural” congressional party. 

Things changed in the 1990s. President George H. W. Bush’s poor showing in 
1992 (just 37% of the popular vote) cast doubt on a Republican “lock” on the White 
House. Two years later, the Democrats suddenly lost their “lock” on Capitol Hill. 
Southern voters shifted Republican in congressional elections, helping the GOP win 
House and Senate. The parties now seemed to be in an even balance.*? Between 
1992 and 2000, no presidential candidate won a majority of the popular vote. After 
an initial surge in 1994, Republicans held only a slim lead over Democrats in the 
nationwide vote for the House of Representatives. 

In 2004, for the first time in 52 years, Republicans won both control of Congress 
and a majority of the popular vote for president. Two years later, though, amid an 
unpopular war in Iraq and corruption scandals in Washington, Democrats retook 
control of the House and Senate. In 2008, Democrat Barack Obama won the presi- 
dency by a substantial margin, and his fellow Democrats increased their congres- 
sional majorities. Democrats hoped that the trend would continue because of 
increasing numbers of pro-Democratic voting groups.“ But the Republican takeover 
of the House in 2010 suggested that Democratic hopes were premature at best. 


Sources of Party Change 


A single sentence cannot explain more than 200 years of change in the American 
party system. But it is possible to identify some of the forces at work. 

Ideas matter. In the twentieth century, for instance, Roosevelt and Reagan 
articulated ideas about government that moved millions of American voters. 
Granted, both presidents and their party successors made many compromises and 
sometimes strayed from their own principles. Nevertheless, one can see the sweep 


of party history as a grand deliberation involving party leaders and the general 
public. At certain times, one side wins the argument, as the New Deal Democrats 
did from the 1930s through the 1950s. At other times, events can change the terms 
of debate and thus the balance of power. On rare occasions, the event is so profound 
as to cause a sudden and radical shift. The Civil War and the Great Depression both 
transformed American society in fundamental ways and, accordingly, reconfigured 
the party system. Other changes are more gradual, such as the economic and de- 
mographic developments that helped move the South into the Republican column. 

In the longer run, a cycle is in motion. Elections bring about changes in policy, 
which in turn change the party system. Though economic historians disagree on 
the point, Democrats say that the policies of the 1930s and 1940s led America to 
economic greatness—with ironic results. Tip ONeill, a Massachusetts Democrat 
who served as Speaker of the House from 1977 to 1987, said, “We in the Democratic 
party raised millions out of poverty into the middle class and made them so com- 
fortable they could afford to become Republicans.”** 

As the makeup of the citizenry evolves, so does the makeup of the parties. In 
the twentieth century, neither party could depend only on the farm vote, since the 
rural population was shrinking fast. Immigration provided Franklin Roosevelt with 
millions of recruits, though many of their grandchildren would sign up with Ronald 
Reagan.*° The process continues. In the 1960s and 1980s, changes in immigration 
law opened the way for a massive influx from Asia and, more important, the Ameri- 
cas. Many of these new citizens are joining the electorate and voting Democratic. 

Party change thus involves voters, election campaigns, and office holders. 
Understanding their relationship requires a closer look at party in the electorate, 
party organization, and party in government. 


PARTIES IN THE ELECTORATE 


Mauor Issue 
® What is the composition of the major parties? 


Party identification is a key concept in understanding party in the electorate. It dif- 
fers from party registration, a formal affiliation that lets a voter take part in the par- 
ty’s primary elections where the law requires. Rather, party identification is a sense of 
attachment that leads a voter to favor one party’s candidates over another’s.”” Public 
opinion polls measure it through such questions as “Generally speaking, do you usu- 
ally think of yourself as a Republican, a Democrat, an Independent, or what?” Polls 
also measure the intensity of party identification. If the person identifies with a party, 
the pollster may ask, “Would you call yourself a strong (Republican/Democrat) or 
a not very strong (Republican/Democrat)?” If the respondent identifies as an inde- 
pendent, the pollster may try to find a partisan leaning by asking, “Do you think of 
yourself as closer to the Republican or Democratic party” 


Party Identification 


As Figure 10-2 shows, Democrats led through the 1940s. Their advantage grew in 
the late 1950s and early 1960s, ebbed in the mid-1960s, and rose again in the late 
1970s. In the latter period, the Watergate scandal helped Democrats. During the 
1980s, Democratic identification dropped while the Republicans made gains. More 
recently, however, the GOP lost much of the ground that it had picked up. In mid- 
2009, Democrats enjoyed a 12-point advantage, their largest in decades. Meanwhile, 
a growing number of Americans called themselves independents, though many still 
leaned toward one party or the other. 

For a while, the growing ranks of independents led some observers to question 
the importance of parties. But as we have already seen, there have been signs of party 
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Party identification—a self-reported feeling 
of attachment to a political party. 


Party registration—a formal declaration 
of party affiliation. In many states, it is 
necessary to register in a party in order to 
vote in party primaries. 
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Trend in Party Identification, 1939-2009 polarization. Rather than a massive shift 
in where people stand on the issues, 


there has been a “sorting out” of the 

50 parties, with fewer and fewer liberal Re- 

publicans or conservative Democrats.” 

40 Republican identifiers are now more 

S uniformly conservative than before, and 

E30 Democratic identifiers are more liberal. 

. Party identification also makes more of 

20 98 a difference in how people see various 
10 issues (see Table 10-1). 

This “sorting out” reflects the 

ORLA A LADERA E EE behavior of political leaders in Washington, 

Ss Cs & Se SS se ee oO oO ee & ee S Ss S DC. The Republican leaders are conserva- 


tive, and their Democratic counterparts are 
liberal. Republicans have supported tax cuts 
that Democrats have opposed. Conversely, 
Democrats have sought to expand the fed- 
=f After the New Deal, the Democrats built a strong lead in party identification, _ eral role in health insurance, while Repub- 
but that advantage dwindled in the late 1980s and early 1990s. After reaching parity in 2002, _licans have said that these plans would go 


Years 


however, the GOP rapidly lost a good deal of ground. (Data on independents not available too far. Democrats have been more willing 
between 1951/and 1956) to accept same-sex marriage, and Republi- 
Source: Pew Research Center for the People and the Press, “www.people-press.org/reports/ cans have been more likely to support fur- 
pdf/517.pdf, accessed June 20, 2009. Copyright © 2009 by Pew Research Center. Reprinted ther limits on abortion. Republicans have 


OSE PARSE supported an assertive foreign policy while 


Democrats have been more internationalist. (For more detail, see Chapter 8 on public 
opinion and participation.) 

Voters on both sides are responding to the positions and cues coming from the 
White House and Capitol Hill. Many of these voters have not moved as far to the left 
or right as the party leaders. As political scientists Morris Fiorina writes, “Voters will 
be less enthusiastic about their choices and about election outcomes than previously, 
but given a choice between two extremes, they can only elect an extremist.” Though 
the two “poles” have roughly equal strength nationwide, the picture is different in the 
states. Following the color graphics that the television networks use, commentators 
have divided the country into red (Republican) states or blue (Democratic) states. The 
South and Plains states are red, while the Northeast and West Coast are blue. Parts of 
the industrial Midwest have emerged as a battleground. 

Demography also plays a part in party identification. 


Age 

In 2009, a Gallup study showed Democrats with a party identification edge over 
Republicans among every age group. The Democrats’ greatest advantages showed 
up in Generation Y (ages 18-29) and baby boomers (ages 45-63). Republicans 
came closest to the Democrats among Generation Xers (ages 30-44) and among 
semiors (age 64 and older). Formative experiences may account for this pattern. 
Barack Obama’s strong appeal to youth contributed to the Democratic showing in 
Generation Y, and many baby boomers came of age during the Watergate scandal, 
when Democrats had a major surge. Generation X, by contrast, grew up during the 
Reagan years, and many older Americans cast their first vote for Dwight Eisenhower. 


Income 

Since the New Deal, pollsters have found that the more money an individual makes, 
the more likely he or she is to identify as a Republican.°! This pattern reflects broad 
differences in party policies, with Republican leaders tending to favor lower taxes 
and Democratic leaders tending to favor policies to redistribute income. It bears 
repeating, though, that Republican officials have often supported increases in social 
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Ascording te polls by the Pew Research Center, Republicans and Democrats have come to have very different ideological leanings and views 
of political issues. 


Government's Obligations to the Poor and Needy 


A Wide Partisan Divide over 
Peace through Strength 


Government should... 
Take care of people who 
can't care for themselves 

1987 1994 (98) 2003 2007 2009 
% % % % i) % 
Total 7A Sy/ 62 66 69 63 


Percent agreeing that “The best way to ensure 
peace Is through military strength.” 


1997 1999 2002 2003 2007 2009 
% % % % % 
Total 55 62 bs 49 53 


Republican 
Democrat 72 69 78 79) WS) 77 
Independent 


Republican 70 72 69 72 VS 
Democrat 53 5S 44 40 43 
Independent 50 62 51 46 DS 


R-D gap 


R-D gap 
Guarantee food and shelter for all 


1987 1994 1999 2003 2007 2009 
% % % % % % 
59 64 65 69 


Total 


Republican 
Democrat 73 7\ 72 81 83 WS 
Independent 


R-D gap 


Help more needy people 
even if debt increases 
1987 1994 19S) 2003 2002009) 
% of) % O% of) % 
Total 53 4] 49 54 54 48 


Republican a) 26 38 39 34 29 
Democrat 64 55 58 72 68 65 
Independent 


R-D gap 


Source: Pew Research Center for the People and the Press, “Political Landscape More Favorable to Democrats,” March 22, 2007, at www.people-press.org/ 
reports/pdf/312.pdf, accessed March 25, 2009. Copyright © 2009 by Pew Research Center. Reprinted with permission. 


spending just as Democrats have often supported tax cuts. It is also worth noting 
that the GOP lost some ground with affluent voters during the 2008 campaign. 


Education 
Higher levels of education mean higher income, so it makes sense that college grad- 


uates are more likely to be Republican than high school dropouts. There is a key 
exception to the pattern, however: people with postgraduate education are less likely 
to identify with the GOP than those whose schooling stopped with a bachelor’s 
degree.” Many people with graduate degrees belong to professions (e.g., education) 
that have a direct tie to the activist government programs that Democrats favor.” 
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Ethnicity 
In the 1950s, between 50% and 60% of black voters identified as Democrats. When 


Democratic president Lyndon Johnson and Republican nominee Barry Goldwater 
took opposing stands on federal civil rights legislation, that figure shot upward and 
stayed there. Since the 1960s, it has varied between 77% and 91%.” Hispanics also 
identify with the Democrats, increasingly so since the entry of new Hispanic voters 
in the 1990s. Like African Americans, many are poor and support more generous 
social programs. Cuban Americans are an exception to this pattern. Because of their 
intense opposition to the Castro regime, they vote for Republicans, who they believe 
take a harder line on Communism. 


Religion 

ane the late nineteenth century, the Republicans have drawn substantial support from 
white mainline Protestants: Methodists, Lutherans, Presbyterians, Episcopalians, and 
Congregationalists.* (This support has scarcely been unanimous: Democrats have won 
a fair number of mainline Protestant votes.) During the last decades of the twentieth 
century, the party gained additional strength from an influx of white evangelical Prot- 
estants, who once sided with the Democrats. Meanwhile, Republicans also did better 
among non-Hispanic Catholics. The movement within both groups reflected their at- 
traction to the conservative stands of Republican leaders on social and cultural issues. 
Jewish and secular voters, meanwhile, continue to side with the Democrats.*° 


Gender 

Republicans tend to do better among men than among women. Unmarried women 
are especially likely to be Democrats, while the gap between married men and married 
women is much smaller. Scholars have offered many explanations for the gender gap, 
including differences in economic status and divergent views on social welfare issues.*” 
Among other things, single women tend to be poorer and more reliant on social pro- 
grams. Geography and demography work together, because groups cluster in certain 
locales, whose voting patterns reflect their presence. Many cities have large African 
American neighborhoods, which overwhelmingly vote Democratic. The presence of 
many white evangelical Protestants helped tip the South to the Republicans. 

There is more to the politics of a place than the census characteristics of its 
residents. History, tradition, and the physical environment may also shape parti- 
san attachments.” For instance, Democrats do well in coastal areas, which include 
union members who work in ports and high-income professionals who favor strong 
environmental policies. 

The combination of geography and demographic composition has given rise to 
“landslide counties,” where one party gets at least 60% of the two-party presidential 
vote. In 1976 election, only 27% of American voters lived in landslide counties.*® 
In both 2004 and 2008, that figure was up to 48%. In many places, then, party al- 
legiance is getting more lopsided. The results may not favor grassroots deliberation 
and citizenship. When people in a locale overwhelmingly stand on one side of the 
partisan divide, those in the minority feel social pressure to stay quiet or scale back 
their political activity. One Democrat in a heavily Republican area told reporter Bill 
Bishop, “Discussions are cut short because people don’t want to disagree or be dis- 
agreeable. So you don’t have any real lively dialogue.” A Republican in a Democratic 
area recounted similar experiences, saying, “We spend too much time in sealed en- 
vironments where we can’t find a nice way to say, ‘I don’t agree?” Arguing that close 
party competition leads to better discussion and participation, political scientist 
James Gimpel told Bishop, “If you wanted to raise your kid to be a good citizen, you 
would want to raise them in a place that was fairly evenly divided.” 


Party Registration and Primaries 


In 29 states and the District of Columbia, voters register by party.” Usually, but not 
always, party declaration coincides with party identification. In states that require 


advance party registration, people may gradually change their sense of attachment 
without bothering to switch their formal affiliation. Some registered Republicans 
may think of themselves as Democrats, and vice versa. 

In a strictly closed primary, only voters who register with the political party 
may vote in its primary. In a semiclosed primary, party members can only vote 
in their primary, but unaffiliated voters can vote in either party’s primary. At the 
polls in some of these states, unaffiliated voters must choose one party’s ballot 
or declare party preference in another way. In an open primary, any voter can 
cast a ballot in any party’s primary. In a blanket primary, a single ballot displays 
candidates for all parties’ nominations for all offices. Voters may choose a Re- 
publican for one office, a Democrat for another, and so on. In 2000, the United 
States Supreme Court ruled against blanket primaries. In the majority opinion, 
Justice Antonin Scalia argued that they allowed people who were outside a party 
to influence its choice of candidates. If pro-slavery forces had taken over the Re- 
publican nomination in 1860, he speculated, they might have scuttled the party at 
its beginning. “Ordinarily, however, being saddled with an unwanted, and possi- 
bly antithetical, nominee would not destroy the party but severely transform it.” 
To prevent such problems, parties have sometimes required loyalty oaths (see the 
Pledges and Promises box). 


be Party Loyalty 
5 “In the case involving California's blanket primary, the Ninth Circuit Court of Appeals said that 
__party members had not taken an oath. That observation may have been true for California in 
‘ 1998, but at other times and places, citizens have indeed taken oaths and pledges in order to 
_ take part in party activities. 
te In 1964, a segregationist slate of Mississippi delegates to the Democratic National Con- 
vention fought for official recognition with a slate supporting civil rights. As part of a com- 
promise to seat members of both slates, the convention required them to sign a pledge to 
_ Support President Johnson in the general election. The segregationists opposed Johnson and 
withdrew from the convention rather than sign. 
cs In Virginia, the state Republican Plan of Organization says: 


All legal and qualified voters under the laws of the Commonwealth of Virginia, 
es regardless of race, religion, national origin or sex, who are in accord with the 
= principles of the Republican Party, and who, if requested, express in open meeting 
fa. either orally or in writing as may be required their intent to support all of its 
nominees for public office in the ensuing election may participate as members of the 
ese Republican Party of Virginia in its mass meetings, party canvasses, conventions, or 
primaries encompassing their respective election districts.*° 


In Ohio, new voters may request a primary ballot for either party. If they want to vote in 
a different party's primary the next time, however, the law requires them to sign a statement 
- attesting that they “support the principles” of the latter party. In 2000, Ohio's secretary of 
state, Republican Kenneth Blackwell, supported repeal of this requirement, calling it "“some- 
is thing right out of the old Soviet Union.” But the state's Democratic chair David Leland said 
__ that officials ought to enforce it: "The two parties are different, and | don't believe in this kind 
- of drive-by philosophy.” 

In 2008, the requirement caused controversy when a radio talk-show host announced 
"Operation Chaos.” Rush Limbaugh urged Republican listeners to vote in the Democratic 
- presidential primary for Hillary Clinton. His goal was not to elect Clinton but to prolong the 
~ Democratic nomination struggle and thereby weaken the party's eventual nominee. some 
‘ Democrats said that he was encouraging violation of the law. But a spokesperson for the Ohio 
Cs “secretary of state said that Limbaugh enjoyed the protection of the First Amendment and that 


it would be difficult to prove voter intent. "You can't just make the assumption that someone 
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Closed primary—a primary in which only 
voters who formally register with the 
political party may vote. 


Semiclosed primary—a primary in which 
party members can only vote in their primary, 
but unaffiliated voters can vote in either 
party's primary. 


Open primary—a primary in which any voter 
can cast a ballot in any party's primary. 


Blanket primary—a primary in which a 
single ballot displays candidates for all 
parties’ nominations for all offices. Voters 
may choose a Republican for one office, 
a Democrat for another, and so on. The 
Supreme Court has declared it to be a 
violation of freedom of association. 
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Ml ( party ORGANIZATION 


Mavor Issue 
® What role do party organizations play in choosing candidates? 


American party organization is a product of federalism, with 50 Republican and 50 
Democratic state committees. Reflecting the diversity of local government struc- 
tures, parties may have committees in villages, towns, cities, or counties. They may 
also have periodic conventions at the statewide level, as well as in legislative districts. 


State and Local Parties 


Whatever their structure, state and local party organizations are not as strong as 
they once were. As mentioned previously, the increased use of primary elections 
largely deprived them of their ability to choose candidates. In some states, however, 
committees or conventions can make it much easier for their preferred candidates 
to get onto the primary ballot. 

Despite civil service reform, old-fashioned patronage did linger in some places. 
Late into the twentieth century, Chicago city workers knew that their chances for 
advancement hinged on their ability to round up Democratic votes. In a series of 
cases, however, the Supreme Court has curbed the ability of government officials to 
give jobs or contracts on the basis of political affiliation. 

Shorn of patronage and the ability to pick candidates, state and local party 
organizations have turned to providing assistance to campaigns. Most state party 
committees now have permanent headquarters (usually in the state capital) and 
professional staffs. They help candidates with polling and get-out-the-vote opera- 
tions, and they provide the public with general information about the party.’ The 
most important aid is financial. In most states, party organizations work under 
looser campaign finance laws than at the national level. Accordingly, they usually 
have more leeway in giving direct and indirect funding to state and local candidates. 
In supporting federal candidates, these organizations must abide by federal limits. 
But in a 1996 case, the Supreme Court ruled that state party organizations may 
spend unlimited sums in federal races, provided that they do not coordinate that 
spending with the candidates. 


National Party Committees 


The Democratic and Republican National Committees both have large member- 
ships including dignitaries from every state. The committee members themselves 
seldom make key decisions, except to choose national party chairs when their side 
does not hold the White House. (By tradition, sitting presidents recommend the 
name of the national chair to their committee.) When we speak of national com- 
mittees, we are actually speaking of party chairs and their staffs. For most of the 
committees’ history, dating back to the middle of the nineteenth century, that role 
was minor. Beginning in the 1960s, these organizations assumed a higher profile by 
raising money, providing technical assistance to state parties, and training candi- 
dates and campaign operatives. 

These services have become increasingly important. Both national party com- 
mittees have large databases of voters. Many of the entries include personal data 
such as magazine subscriptions, which’ give clues as to the voters’ beliefs. This in- 
formation helps campaigns and local parties target mailings and visits to the most 
persuadable voters.” 

National party organizations have always supplied policy information to the 
public. These efforts have ranged from shallow propaganda to sophisticated jour- 
nals that aid in deliberation. In the late 1970s and again in the early 1990s, Repub- 
licans published Commonsense, a journal that invited academics to contribute their 


thoughts on politics and policy. Democrats have also enlisted scholars in various 
policy forums. Increasingly, party organizations place a great deal of policy infor- 
mation on their Web sites, in both text and video. And they use blogs to update this 
information. 

In addition to the Republican National Committee and Democratic National 
Committee, Democrats and Republicans in the House and Senate have their own 
separate campaign organizations. These committees aim at gaining or holding party 
majorities. They answer not to the president or the national party chair, but to the 
party’s members in the relevant chamber.’! Generally, they cooperate with national 
committees of the same party, but because the separation of powers sometimes pits 
a president against fellow party members in Congress, their interests may clash. 
During the 1990 tax debate, President Bush agreed to a tax increase and the Re- 
publican National Committee urged GOP lawmakers to support the president. The 
National Republican Congressional Committee told members and candidates that 
they should not hesitate to oppose him.” “We admire the president, we support the 
president,’ said one House Republican, “but we don’t work for the president.” 

All of the party committees at the national level have become collectors and 
suppliers of money. Campaign expenditures by national party committees take 
three different forms: 


* Direct contributions, in which the committee gives campaign funds to candi- 
dates for federal office. Under the Federal Election Campaign Act, party com- 
mittees may provide each candidate up to $5,000 in hard money per election. 
Because the primary and general elections count separately, this limit effec- 
tively means up to $10,000 per candidate. Under federal law, the committees 
may only raise this money from individuals, campaigns, political action com- 
mittees, or other party organizations. These contributions are in turn subject to 
strict limits 

* Coordinated expenditures, in which the party committee helps a candidate by 
paying for services such as polling but does not give the money directly to the 
candidate. The law adjusts these limits both for inflation and, in the case of 
Senate and presidential candidates, the size of the voting age population. 

- Independent expenditures, in which the committee buys services that affect a 
campaign (usually advertisements) but that the committee does not coordinate 
with the candidate. 


These three forms of spending count as “hard,” subject to federal limits (see the 
next chapter on elections and campaigns), as opposed to “soft money,” an option 
that was available to parties before 2002. Soft money refers to funds that politi- 
cal parties raised in unlimited amounts from individuals, corporations, PACs and 
other sources. Parties could not use this money for ads that expressly advocated or 
opposed anyone’s candidacy for a federal office, though they found it easy to get 
around this limitation. Party committees could finance grassroots get-out-the-vote 
efforts and other activities that technically did not supply direct help to federal can- 
didates. Stories about alleged abuse prompted a crusade to ban party soft money, 
which succeeded in 2002. At the same time that it ended this practice, Congress 
increased caps on individual contributions from $1,000 to $2,000 per candidate per 
election, and annual contributions to party committees from $20,000 to $25,000. It 
also provided that these caps would automatically rise with the cost of living. Some 
feared that the end of soft money would starve party committees of support. But as 
Table 10-2 shows, the national parties coped well. 


National Party Conventions 


Since the 1830s, American political parties have held national conventions to nom- 
inate their candidates for president and vice president, adopt a party platform, 
and conduct other party business. These gatherings take place in the summer of 
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Hard money—campaign money subject to 
contribution limits under the Federal Election 
Campaign Act. 


Soft money—money that influences federal 
elections but is not subject to contribution 
limits under the Federal Election Campaign 
Act. The 2002 Bipartisan Campaign Reform 
Act banned soft money contributions to 
political parties. 


314 CHAPTER 10 Political Parties 


EERE NS 
Superdelegate—an informal term for a 
Democratic National Convention delegate 
who is not chosen in a primary or caucus, 
and who may vote for any candidate for 
the nomination. Most superdelegates 
automatically gain their status by being 
current or former party leaders and elected 
Officials. 


aaa ee eee 


Total funds raised by national party organizations in the 2008 election cycle. 


Democratic Party $961,196,766 
Republican Party $920,359,215 
Democratic National Committee $260, 111,657 
Republican National Committee $427,558,768 
Democratic Congressional Campaign Committee $176,204,612 
National Republican Congressional Committee $118,324,756 
Democratic Senatorial Campaign Committee $162,791,453 
National Republican Senatorial Committee $ 94.424 743 
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Source: Center for Responsive Politics, “Political Parties Overview, Election Cycle 2008," May 1, 2009, 
www.opensecrets.org/parties/index.php, accessed June 29, 2009. 


presidential election years and comprise thousands of delegates from every state 
as well as U.S. territories and the District of Columbia. Until the 1960s, state party 
organizations and their leaders controlled the selection of most delegates.” 

After the 1968 election, the Democrats changed party rules so that ordinary 
citizens would have a hand in choosing most delegates, and Republicans followed 
suit. Since then, two methods of delegate selection have prevailed. In a presidential 
primary, party members (either those who have enrolled or those who have chosen 
the party’s ballot on that day) vote for presidential candidates. As a result of that 
vote, delegates supporting that candidate go to the convention. In caucuses (which 
are different from congressional caucuses), people meet in public places to pick dele- 
gates to other meetings that in turn will choose delegates to the national convention. 

The following chapter on elections and campaigns has more detail on primaries 
and caucuses. For now, our focus is on the convention. When party organizations ran 
the selection process, delegates often arrived without commitments to any candidate. 
They would bargain and deliberate among themselves, and they would often have to 
vote a number of times before a winner emerged. Critics of the old system said that it 
shut out the people, giving all the power to political bosses meeting in “a smoke-filled 
room.’ The phrase, suggesting political intrigue, dates back to the 1920 Republican Con- 
vention, where party leaders met privately. Smoking cigars and cigarettes, they settled 
on Warren G. Harding of Ohio.” Although most ratings put Harding among the worst 
presidents, the “smoke-filled rooms” could also encourage serious deliberation about a 
candidate’s ability to campaign and govern. Two of our greatest presidents—Abraham 
Lincoln and Franklin Roosevelt—were also products of convention bargaining. 

In the 1980s, Democrats tried to restore an element of deliberation and “peer 
review’: they provided for “superdelegates,” an informal term for delegates whose se- 
lection does not depend on primaries or caucuses. Superdelegates may vote for any 
candidate for the nomination. Most superdelegates gain their status automatically, as 
current or former party leaders and elected officials. Superdelegates account for about 
one-fifth of the total number of delegates. Republicans have a similar proportion of 
unpledged delegates, though they do not use the term superdelegate. The GOP gives its 
state delegates much more leeway in the number and selection of unpledged delegates. 

In today’s system of primaries and caucuses, candidates can usually win 
enough delegates to secure the nomination before summer. Between 1980 and 
2008, no national party convention started with serious doubt about the nominee, 
so the gatherings largely served to ratify the results of primaries. In the close 2008 
Democratic contest between Senators Hillary Clinton and Barack Obama, there was 


speculation that the superdelegates would wait until the convention to 
make their choice. But most bowed to public opinion and sided with 
Obama. 

Conventions still do other business, such as the adoption of party 
platforms, which are statements of party issue positions. The staffs 
of the candidates and the party organizations put great effort into 
drafting platforms, which are subject to change by the delegates. The 
outcome can offer clues about a party’s direction. Still, no member 
of the party in government must follow the national party platform, 
and most ignore it. In fact, the presidential nominees themselves give 
scant attention to these documents, preferring to spell out their own 
beliefs. “I’m not bound by the platform,” said 1996 Republican nom- 
inee Bob Dole. “I probably agree with most everything in it, but I 
haven't read it.””° 

So if today’s conventions are not deliberative and platforms are not 
binding, what is the point of meeting? Media coverage is one answer. 
Yet even this function is losing importance as the television networks 
scale back convention coverage to an hour or so per night. Accordingly, 
the parties schedule their most broadly appealing speakers for those 
three hours. 

Even as media attention has shrunk, the cost of mounting conventions 
has grown. The Presidential Election Campaign Fund provides grants to 
each major party, but an increasing share of the money has come from “host 
committees.” Notwithstanding the general ban on “soft money,” these bod- 
ies may take large contributions from individuals, unions, and corporations. 
In 2008, the two convention host committees raised a grand total of $118 
million: $61 million for the Democrats in Denver and $57 million for the 
Republicans in St. Paul. The GOP host committee raised 87% of its funds 
from individuals and organizations giving more than $250,000 each. For the 
Democrats’ committee, the figure was 72%.” 

Aside from the funding issue, critics have larger concerns about to- 
day’s conventions. In the old system, political leaders deliberated on the 
merits of would-be presidents. The leaders were practical politicians who 
worried about the candidates’ chances of winning. Practicality forced 
them to think about the public good, because “electability” depended in 
part on the candidates’ qualifications and ability to do a good job as presi- 
dent. Journalist Theodore H. White summed up the questions that Dem- 
ocratic delegates pondered in 1960 before they chose John F. Kennedy: 
“What manner of man should be selected to lead the country? What kind 
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Vice presidential candidates = 
Joseph Biden (D) and Sarah Palin (R) address their 
conventions in 2008. 


of opportunity might best straddle the past and turn to face the future?””* Now, says 
scholar William Galston, “we have a system of presidential selection in which the 


element of deliberation is almost completely absent.’” 


Voters do deliberate during nomination battles, particularly when they meet 
and argue in party caucuses. Just as important, the new system provides greater op- 
portunities for citizen activity. The old smoke-filled rooms involved very few people, 
whereas thousands volunteer in primary and caucus campaigns. Moreover, there is 
indeed an element of “peer review” in the preconvention phase, as candidates seek 


support from elected officials and other party leaders. Barack Obama won a major- 
ity of superdelegates not just because he did well in the polls but also because he had 
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been calling them since March 2007. 


PARTY IN GOVERNMENT 


Mauor Issue 


Party platform—statement of party issue 
positions. 


® What is the relationship between party in the electorate and party in government? 
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The ultimate aim of any political party is to influence the government’s composi- 
tion and policies. Chapters on Congress and the presidency deal with the party in 
government, but a few additional details deserve attention here. 


Federalism and Parties 


Within each party, public officials take many different approaches to public issues. 
Federalism is one reason for this diversity. State and local officials deal with differ- 
ent sets of problems and institutional rules than do their national counterparts. 
In the last decades of the twentieth century, national policymakers in both parties 
lived with deficits, often proposing tax cuts or spending increases that would have 
enlarged them. Governors and state legislators lacked the same flexibility, for most 
states have constitutional requirements for balanced budgets. Consequently, state 
Republican officials sometimes supported tax increases and Democratic officials 
backed spending cuts, putting themselves at odds with their party’s philosophical 
direction. In 2009, for instance, California governor Arnold Schwarzenegger became 
a pariah among Republican activists when he agreed to a tax increase as part of a 
plan to close the state’s enormous budget deficit. 

Furthermore, state and local officials often work on issues that often have a 
more immediate impact on voters, so they often stray from party ideology. Repub- 
lican governors have sponsored increases in education spending while Democratic 
mayors of big cities have carried out tough, conservative policies on crime control. 

States vary in their economic, social, and political makeup. Politicians must 
respond to these circumstances, so parties in government may favor different posi- 
tions in different parts of the country. In 2008, 38% of the nation’s governors served 
states that voted for the opposite party in the presidential election. In these states, 
Republican governors tended to be more liberal than their-party’s norm, and Demo- 
cratic governors tended to be more conservative. 


Leadership and Unity 


A brief comparison with parliamentary systems (see the box) will deepen our un- 
derstanding of American parties in government. As we have seen, divided govern- 
ment has often occurred in U.S. national politics since the 1950s, and a similar 
pattern has emerged in many states.*! In most parliamentary systems, by contrast, 
divided government is impossible, because the head of the ruling party in parlia- 
ment automatically becomes the head of government. Cabinet posts go to other 
members of parliament from that party, or from parties that agree to form a coali- 
tion with it. (One exception is France, which has both a popularly elected president 
and a parliament with a prime minister at its head. Occasionally the French have 
experienced divided government, which they call “cohabitation.”) 


International Perspectives ol 


The Parliamentary Example 


Some American observers have looked longingly at parliamentary systems, especially Britain's. 
Without a formal separation of powers, a majority party can set a clear policy, carry it out, and 
ask the voters to judge it on the results. In a 1980 book, economist Lester Thurow summed up 
the system's virtue: "Responsibility for success is clear, and failures can be punished."® 

In the real world, these systems often stray from the ideal that Thurow described. Still, 
American parties are less "responsible" than their European counterparts. In Britain, leaders 
of each party start each election campaign by crafting a manifesto, a detailed plan of what 
they would do if they won. "Because it's done collectively, it means the ministers and prime 
ministers are bound by the manifesto," scholar Pippa Norris told reporter Adam Nagourney in 
20085. "It's a real document, unlike the American platform."®? 


British campaigns last only a month. Such a system saves time and reduces fatigue, but at 
a cost in active citizenship. "In an election where they call it 30 days ahead of time, the system 
works against building citizen involvement," said Joe Trippi, a Democratic political consultant.®4 
British party leaders hone their skills in floor debate. During “Question Time," the opposi- 
tion party poses tough inquiries to the prime minister or other officials. To survive Question Time, 
these leaders need a command of the issues as well as a quick tongue. Admirers of the system 
say that it produces better party leaders and improves deliberation. And thanks to television 
coverage, it also educates Britons about policy differences between the parties. There is nothing 
quite like it in the United States, except perhaps for press conferences. Some say, however, that 
this comparison does not put American politics in a bad light. Scholar Michael Schudson writes, 
‘The question period is a great deal more energetic and amusing—sometime uproarious—than 
the best presidential press conference, but it is even more stylized and hortatory. It is no more 
elevated, rational, or deliberative. It is more a scoring of points than a trading of views."®° | 


oe 


Under certain circumstances, if the governing 
party loses a vote on the floor of parliament, the 
government “falls” and new elections take place. 
Therefore, party leaders have a strong incentive to 
discipline their members through punishments and 
rewards. Those who vote with the party may eventu- 
ally gain cabinet positions, while defectors may lose 
their chance for advancement and even renomi- 
nation. (Primaries are largely unknown in parlia- 
mentary systems, where party leaders usually pick 
candidates in the general election.) 

In the United States, such discipline is harder to 
impose. Elected officials serve fixed terms, so while 
a setback on a legislative vote may be embarrass- 
ing, it will not force new elections. Because of the 
local basis of American elections, national and state 
party leaders usually cannot deny renomination to 
straying lawmakers. In some states, legislative party 
discipline is stronger than in other states or in Con- British Prime Minister 


Press Association via AP Images 


CHAPTER 10 Political Parties 317 


gress. Even in the “strong party” states, however, leg- David Cameron speaks in the House of Commons during Question Time. 


islative leaders sometimes clash with governors of 

their own party. More often, legislative and executive leaders recognize that party 
discipline can backfire. When lawmakers have to vote with their party against their 
constituents’ interests or opinions, they may lose their seats in the next election, 
potentially depriving the party of a majority. 

Nevertheless, recent congressional votes have shown high partisanship. Con- 
gressional Quarterly defines a party unity vote as one in which a majority of one 
party votes against a majority of the other. During the 1970s, annual party unity 
scores for both parties in both chambers averaged around 60% to 70%. In 2009, 
House Democrats averaged 91%, just under their peak of 92% in the past two years. 
Senate Democrats also averaged 91%, their highest ever. Republican figures were 
87% in the House, 85% in the Senate.*° 

In the House, some of the change may reflect the majority party’s ability to control 
the agenda and the minority’s resentment of that control. Furthermore, many House 
members represent districts that are overwhelmingly Republican or Democratic. Sena- 
tors generally represent larger and more diverse constituencies, yet as with House mem- 
bers, the nomination process may still tug them in a partisan direction. If a Republican 
moves too far to the left or a Democrat moves too far to the right, party activists may 
react by mounting a challenge in the primary. During the general election, voters in 
the middle may thus face a choice between a very conservative Republican and a very 
liberal Democrat.*’ Even if they prefer centrists, they might not have one to choose." 


iis ae 
Party unity—the percentage of roll call 
voters in which a House member or senator 
voted "yea" or "nay" in agreement with a 
majority of his or her party and against a 
majority of the other party. 
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[ THIRD PARTIES 


Rancor has accompanied the polarization of the parties in government. Political 
leaders sometimes insult each other, even suggesting that people in the other party 
resemble Nazis.®” Some scholars and political leaders worry that the effects of rancor 
go beyond hurt feelings. “As a condition for promoting deliberation, civility remains 
crucial,” says political scientist Burdett Loomis, noting that the need for civility is es- 
pecially necessary when legislative procedures require broad consensus.” In 2007, 
Governor Arnold Schwarzenegger said: 


What is the point of stirring up bitterness over nonbinding resolutions? What 
is the point of each side preventing the other side from conducting a vote? 
The point, of course, is political advantage. It’s certainly not to the people’s 
advantage. All this energy being spent on bitterness, all this effort spent on 
maneuvering—imagine if that same energy were put into working together to 
build a consensus. The wings of each party say—but we have our principles! 
Why is being principled reserved for extremists? ”! 


Conservative columnist Jonah Goldberg disagreed: 


Many of our greatest heroes were men and women who were willing to rock 
the boat. If consensus is such a high political value, then the abolitionists, suf- 
fragettes and civil rights marchers are all villains. Unity is not only overrated, 
it’s often undemocratic. Decrying the “polarization” may be something decent 
people are supposed to do, like recycling or paying more for organic breakfast 
cereal that tastes like kitty litter. But the alternative is no great shakes.... When 
you hear that rhetoric, consider this as a translation: “Those who disagree 
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with me should shut up and get on board the progress train. 


Party Caucuses and Conferences 


Because of various laws and rules, dating mainly from recent decades, most formal 
meetings of legislative bodies are open to the public. These “sunshine in govern- 
ment” reforms have enabled citizens to observe the workings of their government, 
especially when the meetings air on cable television or the Internet. But while mak- 
ing government more accountable, openness may have made it less deliberative. 
Under the eyes of voters, lobbyists, and researchers for their political opponents, 
lawmakers hesitate to voice unpopular beliefs or admit shortcomings in their own 
proposals. Instead, they feel pressure to “play to the galleries” with rhetoric that wins 
applause without contributing to substantive discussion. 

Parties in government supply a partial solution to this problem. In both houses 
of Congress and in most state legislative chambers, lawmakers from each party meet 
in a separate caucus or conference to choose leaders and discuss policy. In some 
statehouses, these meetings are open to the public, but in most cases they are closed 
to everyone except lawmakers and aides. In the privacy of closed-door sessions, law- 
makers are better able to reason on the merits of public policy without fear that their 
enemies will turn their words against them. In Congress, parties also have “policy 
committees,” which enable members to discuss issues in smaller, more intimate set- 
tings. Such an exchange of views, said one lawmaker, “causes some members to start 
talking it over with their own associates and colleagues. It’s part of the educational 
process, | think, and part of the formulative process sometimes.” 

Some say, however, that these meetings, with only one party present, include 
only a limited range of views, and their internal discussions sometimes serve to 
deepen partisan tensions instead of easing them. 


Mauor Issue 


© What roles have third parties played in American history? 


The Democrats and Republicans have dominated 
this chapter, but there have been other parties in 
our political history. Some have had a major im- 
pact for an election or two, and then they faded. 
In 1912, former president Theodore Roosevelt ran 
as the candidate of the Progressive Party and out- 
polled Republican incumbent William Howard 
Taft, though both lost to Democrat Woodrow Wil- 
son. Despite this showing, the Progressive Party 
failed to gain ground in elections for other offices 
and soon fell apart. In 1992, H. Ross Perot ran 
under various labels in different states and won 
18.9% of the popular vote, the largest third party 
share since 1912. Four years later, running as the 
Reform Party candidate, he won only 8.4%. 

Other third parties remain on the ballot elec- 
tion after election, without soaring as high as the 
short-lived parties.” The Libertarian Party op- 
poses social welfare programs, drug laws, and any 
defense expenditures beyond what is necessary 
to safeguard American borders from invasion.” 
Since its founding in 1971, the party has occasion- 
ally won a significant share of the vote in House 
races and has elected a handful of officials to mi- 
nor offices but has never won more than 1.1% of 
the vote in a presidential election. 

Members of the Green Party have won hun- 
dreds of races, but mostly in nonpartisan elec- 
tions in small constituencies.”” The Green Party 
takes strongly liberal positions on many issues, 
though it also endorses decentralization of eco- 
nomic and political power. Its 2004 platform (still 
on the party’s Web site in 2010) expressed three 
core values: 


- Participatory Democracy, rooted in com- 
munity practice at the grassroots level and 
informing every level, from the local to the 
international. 

* Social Justice and Equal Opportunity empha- 
sizing personal and social responsibility, ac- 
countability, and an informing ethic of Non- 
violence. 

* Ecological and Economic Sustainability, bal- 
ancing the interests of a regulated market 
economy and community-based economics 
with effective care for the Great Economy in 
which we are embedded: the ecosystems of the 
Earth.” 


Both the Libertarians and the Greens grapple 
with the “spoiler” effect, which is both the great- 


est strength and biggest weakness of third parties. A spoiler is a minor candidate who 
draws votes from one major candidate, thereby helping another. Greens tend to siphon 
from Democrats, as Libertarians do from Republicans. The prospect of a spoiler effect 
may lead major party candidates to move in the minor party’s direction. But when 
a spoiler does change an election, the result may displease those who voted for the 


spoiler. 
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The Green and Libertarian a. az. 
Parties have some things in common. Both attract a small but passionate 
following, and both have managed to elect public officials. They oppose the 
extension of American military power overseas and are deeply suspicious of 
domestic security measures that could jeopardize civil liberties. They also agree 
on certain issues involving personal conduct: both parties would ease drug 
laws. On other issues, however, their views diverge. Greens favor a far more 
expansive welfare state, while Libertarians would slash existing social programs. 
Greens want to raise more government revenue, particularly from the wealthiest 
Americans, while Libertarians would repeal the income tax. Greens favor 
aggressive government action against pollution while Libertarians think that the 
solution lies in free markets and property rights. 


Eset See ee a et 
Spoiler effect—a phenomenon where a 
minor party draws its votes mainly from one 
major party, thereby tipping elections to the 
other major party. 
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In 2000, Green presidential candidate Ralph Nader won 2.7% of the popular 
vote, mostly from those who thought Democrat Al Gore was not liberal enough. 
In Florida, Nader split off enough votes from Gore to tip the state to Republi- 
can George W. Bush, thereby allowing Bush to win the presidency. From then 
on, Democrats used the 2000 election to discourage liberals from backing Green 
candidates. A vote for the Greens, they said, would only help Republicans. The 
Libertarians may have played a similar role in a 2006 race. Incumbent Republican 
senator Conrad Burns lost a tight reelection contest in Montana, where the Liber- 
tarian vote was much bigger than his margin of defeat. His loss was enough to shift 
control of the Senate from Republicans to Democrats. In 2008, a candidate from 
the very conservative Constitution Party probably took enough votes from incum- 
bent Republican senator Gordon Smith to shift the race to Democratic challenger 
Jeff Merkley. 

Spoilers or not, third parties may foster public deliberation by drawing atten- 
tion to issues and policy alternatives that the major parties ignore. In the early part 
of the century, Roosevelt’s Progressive Party and the less successful Socialist Party 
both supported the minimum wage and other initiatives that later became accepted 
public policy. Perot’s 1992 candidacy refocused the campaign on the issue of the 
national debt, and thereby encouraged Congress and the presidency to take stronger 
action. 


Barriers to Third Party Success 


Why do third parties either flame out or fail to catch fire in the first place? When 
a minor party either gains a significant share of the vote or threatens to do so, one 
or both of the major parties may adopt its positions. Woodrow Wilson’s domestic 
policy agenda deflated the Progressive Party, just as Bill Clinton’s deficit reduction 
took away much of the rationale for the Perot movement. 

A number of other obstacles hinder third parties: 


* The single-member-constituency-plurality system. In most American elections, 
candidates vie for an individual office, which goes to the one with the most 
votes. In a proportional representation system, by contrast, parties win seats 
according to their share of the total vote. So whereas a party winning 25% of 
the national vote gets about 25% of the parliamentary seats in a proportional 
representation system, it might not win any congressional seats.” 

* The presidency and the electoral college. The White House is the greatest prize in 
American politics, but the electoral college system tends to keep third parties 
from influencing the choice of its occupant. Third party presidential candidates 
do poorly in the electoral college unless they enjoy concentrated support in 
certain states. Despite winning nearly a fifth of the popular vote in 1992, Perot 
did not get a single electoral vote. This inability to “get on the scoreboard” 
discourages third party candidates, contributors, and voters. 

* Ballot access. The 50 states and the District of Columbia have different rules 
about how parties can get on the ballot. Generally, third parties have to collect 
signatures, pay fees, or get individuals to register as party members. These steps 
can be costly, and in many places third parties have to repeat them for each 
election unless they win a set percentage of the vote.” 

* Campaign finance. Few individuals and even fewer interest groups will contrib- 
ute to parties that seem to have little chance of winning. What is more, federal 
election law favors the major parties. Any party winning more than 25% of the 
popular vote (since 1912, only the Republicans and Democrats) gets a partial 
subsidy for its next national convention and full public funding for its next 
general election campaign. A “minor” party, winning between 5% and 25% of 
the vote, is entitled to much less." Because the Reform Party won 8.4% of the 
vote in 1996, it qualified for $12.6 million in federal funds four years later. The 
Democratic and Republican parties each received $67.6 million. 
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Press and polls. Reporters give these parties little coverage, which means that 
they draw little support, which reporters, in turn, cite as justification for slight- 
ing them. And when polls show a third party with a small share of the elector- 
ate, it loses support from people who do not want to waste their vote—and this 
loss of support further depresses their poll numbers. 


Would it be desirable to lower these barriers? There is reason for doubt. First, 
some of them have strong justification apart from their impact on the party system. 
Single-member districts allow for a relationship between voters and lawmakers, 
who have to take local views and conditions into account.'”! Second, it is hard to 
see how basic institutions would work if third parties regularly captured large num- 
bers of votes and seats. If a third party won enough electoral votes to deadlock the 
electoral college, the election would go to the House. But if the third party also had 
enough House seats, the chamber might not be able to choose a president. Finally, 
a two-party system theoretically requires each side to build a broad coalition that 
encourages conciliation and compromise. 

In practice, however, the two parties have become highly polarized. The effect 
of this polarization is a major topic of current debate and discussion. 


POLITICAL PARTIES AND DELIBERATIVE | 
DEMOCRACY 


In 2009, Senator Arlen Specter, a liberal from Pennsylvania, switched parties to join 
the Democrats. He said that the GOP had become too conservative. Some Republi- 
can senators regretted their party’s loss of a seat, but Jim DeMint of South Carolina 
actually welcomed it: “I would rather have 30 Republicans in the Senate who really 
believe in principles of limited government, free markets, free people, than to have 
60 that don’t have a set of beliefs.”'”” 

During the 2004 presidential campaign, former Vermont governor Howard 
Dean sought the Democratic presidential nomination with a liberal policy agenda. 
Quoting the late senator Paul Wellstone, he told audiences, “I’m here to represent 
the Democratic wing of the Democratic Party.” He chided fellow Democrats for 
working with a Republican White House. “We are not going to beat George Bush 
by voting with the President 85% of the time. The only way that we're going to beat 
George Bush is to say what we mean, to stand up for who we are, to lift up a Demo- 
cratic agenda against the Republican agenda because if you do that, the Democratic 
agenda wins every time.”!”” 

Markos Moulitsas, founder of the influential liberal blog the Daily Kos, agrees 
with this approach and welcomes polarization: “We need to be down and dirty and 
absolutely tear them apart.”!”' During his 2008 campaign, President Obama voiced 
a different view, promising to pursue liberal policies while quieting partisan ran- 
cor. The early months of his administration presented a decidedly mixed picture. 
Although he did name Republicans to some important posts, the two parties kept 
up their political sniping. Republicans continued harsh attacks on Democratic lead- 
ers, and Democrats attacked Republicans—with some of the fire coming from the 
White House itself.” 

On both sides, voices were arguing that parties ought to be “big tents,” covering 
a range of different and even conflicting viewpoints. “Big tent” parties, they say, serve 
the cause of deliberative democracy by adding a layer of intraparty deliberation to 
the debate between the parties. Furthermore, the argument goes, such parties foster 
compromise and civility in place of the harsh partisanship that can break out when 
the parties are polar opposites. Finally, broad-based party coalitions ensure that no 
one is totally “in the cold” when one party or the other is in power. 

As the Civil War demonstrated, extreme polarization can reach a point that 
threatens the nation itself. As one scholar put it: “{If] citizens differ among themselves only one member to a legislative body. 


Bill Clark/Roll Call via Getty Images 


Senator Jim DeMint 
(R-South Carolina) speaks at the 2010 
Values Voters Summit of the conservative 
Family Research Council. 


Single-member district—district that elects 
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party ran campaigns and reached out to voters." 


Howard Dean In 2005, former presidential 
candidate Howard Dean became chair of 
the Democratic National Committee. "| 

hate the Republicans and everything they 
stand for, but | admire their discipline 

and their organization,""° he said. Dean 
pursued a "50-state strategy" to rebuild 
party organizations in places where they 

had withered. The strategy was controversial at first, prompting heated disagreement from 
the chairs of the party's House and Senate campaign committees. They argued that Dean 
was neglecting the party's immediate opportunities in pursuit of vague long-term goals. 
Democrats did gain control of both chambers, however, and evidence suggests that Dean's 
approach had already borne fruit. Two years later, Democrats gained electoral votes and 
congressional seats in previously Republican areas. “You cannot be a national party if you 
are willing to write off entire parts of our country," 
the 2008 election. "Based on that pretty straightforward idea, we changed the way our 


on questions concerning the very basis of society, they cannot, in a moral sense, be 
fellow-citizens. Without agreement on fundamentals there can be no trust, and with- 
out trust there is no basis for citizenship.”!°° 

How does polarization affect deliberation? On the one hand, it tends to 
clarify policy alternatives, and need not end in gridlock. Even the most heated 
political conflicts can result in substantial policy change, as we saw during the 
first two years of the Republican Congress under President Clinton. Despite the 
harshness of the rhetoric on both sides, they balanced the budget and reached 
agreement on fundamental welfare reform. On the other hand, polarization can 
erode the mutual trust necessary for deliberation. Just when President Clinton 
and House Speaker Newt Gingrich had quietly made progress on reforming Social 
Security and Medicare, the impeach- 
ment controversy wrecked any chance 
for serious congressional deliberation 


PHOTO ESSAY on these issues.!” In a 2007 survey, 


Republicans and Democrats differed 
sharply in how much they trusted 
various leaders to tell the truth about 
the conflict in Iraq. Republicans rated 
GOP officials as more credible and 
Democrats did likewise for Demo- 
cratic officials.'°* One blogger wrote, 
“Unfortunately, this means it is vir- 
tually impossible to have an honest 
discussion of what is far and away the 
most important public policy topic. If 
the presumption is that elected lead- 
ers on the other side of the aisle are 
dishonest, there’s not much chance of 
changing minds.”!”” 

A system with three or more 
major parties might enable voters to 
register their views more precisely. 
By giving voters a chance to back an 
alternative they like, instead of forcing 
them to choose “the lesser of two evils,’ a multiparty system might encourage 
participation and active citizenship. At the same time, however, it might aggravate 
the fragmentation of American life. An analogy with communications technology 
is appropriate. During the age of “mass media,” network broadcasts and large- 
circulation periodicals provided Americans with common points of reference: 
ideas and trends that they all knew about and could discuss. In an age of “niche 
media”—hundreds of cable channels and millions of blogs—Americans are gain- 
ing more chances to enter the fray while losing common ground with fellow 
citizens. Similarly, the major parties have served to provide a common political 
home for diverse individuals and interests. Might their breakup further alienate 
Americans from one another? 

Such a breakup seems very unlikely. Recent years have seen renewed strength 
for the major parties in government and in the electorate. Party organizations have 
also gained in importance, but their role has changed. In the nineteenth century, 
local party organizations depended on armies of volunteers who worked year- 
round. Scholar Michael Schudson pictures their impact: “[T]here is much more 
bustle around the polling place. The area is crowded with the banners of rival par- 
ties. Election day is not a convivial oasis, set off from other days, but the culmination 
of a campaign of several months and many barbecues, torchlight processions, and 
‘monster meetings.’ If you were not active in the campaign, you may be roused on 
election day by a party worker to escort you on foot or by carriage.”!”? As Tocqueville 


Dean told the National Press Club after 


suggested, these efforts drew citizens out of their tight circles and taught them the 
art of association. 

Today’s party structures are professional operations that raise and disburse 
large sums of money, and mount elaborate national communication efforts. Their 
Web sites supply a good deal of information about policy issues. At ground level, 
however, voter contact depends less on the personal relationships of party workers 
than on computerized lists. In comparison with the past, parties may be better at 


providing material for public deliberation, but they may not be better at fostering 
active citizenship. 


ee 
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DELIBERATION, CITIZENSHIP, AND YOU 


Both major parties have organizations that seek to mobilize college students. 
College Republicans and College Democrats have chapters on hundreds of cam- 
puses, giving students an opportunity for active citizenship. Members of these 
organizations participate in campaigns at all levels. Membership allows students 
to find like-minded companions and gain a sense of belonging, especially if they 
are at an institution where their views are in the minority. Thanks to Internet 
technology, members can also join national networks. In addition to resourc- 
es on the official sites, there are Facebook groups for College Republicans and 
Democrats. 

These groups bring policy deliberation to the campus community. Local meet- 
ings allow members to discuss issues among themselves. And colleges frequently 
hold formal debates between the two groups. In April 2008, for instance, the New 
York University Democrats and Republicans debated welfare reform and Iraq. 
Said one first-year student who attended, “Listening to the debate, I was trying to 
formulate arguments to support my views. Going to these debates are important 
because it is a start to becoming informed and everyone should know what’s going 
on in the world.”!? In March 2009, College Democrats participated in the “Pledge 
Project Canvass,” in which they advanced President Obama’s agenda by distribut- 
ing literature, explaining his proposals to fellow students, and soliciting people to 
go online and sign up as supporters of administration proposals. On a smaller 
level, other parties have college organizations as well. Greens and Libertarians are 
active on a number of campuses. 

You may find more information at these sites: 


* College Democrats of America: www.collegedems.com 

* College Republican National Committee: www.crnc.org/index.php 
- Campus Greens: www.campusgreens.org 

* Campus Libertarians: www.lp.org/campus-organizations 


SUMMARY 


Since the middle of the nineteenth century, the Republicans and Democrats have 
been the dominant parties in the United States. The longevity of these parties is 
remarkable, though they have undergone substantial changes over the years. In ana- 
lyzing today’s parties, we can look at three different levels. 
The party in the electorate consists of the voters who tend to support it. 
African Americans and Hispanics strongly tend to support the Democrats, while 


College Party 
Organizations 
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non-Hispanic whites lean to the GOP. For decades, pollsters have noticed that 
Republican identification goes up along the income scale. 

The party organization includes the formal structure of party officers and work- 
ers who try to influence elections. There is no single chain of command. American 
party organizations are fragmented, though the national committees have played an 
important service role in recent years. 

The party in government comprises those who win office under the party label. 
As with party organization, federalism and the separation of powers prevent the 
parties in government from acting as unitary armies. In Congress, however, we have 
seen increasing polarization, with Republicans and Democrats voting in starkly dif- 
ferent ways. 

Third parties seldom win elections, yet they have had significant effects. First, 
they sometimes change outcomes by drawing votes away from one of the major par- 
ties. Second, they may bring public attention to issues or positions that the major 
parties might otherwise ignore. 
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Summary 


OBJECTIVES 
After reading this chapter, you should be able to 
e Describe various kinds of elections in the United States. 
e Explain the distinctiveness of presidential and congressional elections. 
e Analyze how the mechanics of voting may affect turnout and outcomes. 
e Summarize the reasons for electoral success and failure. 
e Understand the basics of how candidates finance and run their 
campaigns. 
e Appraise the ways in which the current electoral process may foster or 
hinder deliberation and active citizenship. 


to/Julie Jacobson 


AP 


328 


CHAPTER 11 


Elections and Campaigns 


Mf intRopuction: 


Why have elections at all? The obvious answer is that elections translate the public 
will into government policy. Nevertheless, it is possible to picture an alternative sys- 
tem to do the same thing. Some ancient Greek city-states chose public officials by lot. 
The modern equivalent would use the scientific sampling techniques that pollsters 
employ. Such a system might randomly select a group of citizens to serve as members 
of Congress or state legislators. Thus, we could have lawmakers whose views and per- 
sonal characteristics reflected those of the public as a whole—and without all the ex- 
pense and turmoil of political campaigns. Serious scholars have proposed variations 
of selection by lot.! Still, there are several reasons why elections are worth the trouble. 

First, elections provide a way for the people to check and control their govern- 
ment. Elections are imperfect, but we can hardly assume that selection by lot would be 
better. Even if the lottery produced lawmakers who were an exact mirror image of the 
general population, power could go to their heads, or they could fall prey to corruption. 

Second, we do not necessarily want officials to be a perfect cross section of the 
public. In Federalist No. 57, Madison said that the goal of republican government is 
to choose officials with “the most wisdom to discern, and most virtue to pursue, the 
common good of the society.” That is, the founders hoped that people would pick 
those with the best capacity to reason on the merits of public policy. Although one can 
think of exceptions, it is likely that most members of Congress and state legislators 
come to office with more political knowledge and experience than the average citizen. 

Third, elections foster active citizenship. (Also see Chapter 8 on public opinion 
and participation.) Campaigns enable people to take part in public life in a vari- 
ety of ways: attending rallies and political meetings, ringing doorbells and stuffing 
envelopes, wearing buttons and displaying bumper stickers, donating money, and 
joining candidates’ Facebook groups. Others take more demanding roles by helping 
run campaigns and seeking office themselves. The multiple layers of federal, state, 
and local government create abundant opportunities. The United States has more 
than half a million elected offices.’ Therefore, several million Americans have prob- 
ably been political candidates at one time or another, at least for local positions such 
as school board. Many others have considered running.’ 

Fourth, election campaigns stimulate public deliberation. Candidates discuss 
issues in their speeches and advertisements. Often they debate their opponents 
directly. Officeholders explain what they have done during their terms, and most 
candidates talk about what policies they will pursue in the future. Reporters, com- 
mentators, and bloggers analyze what the candidates have said and identify what 
they have failed to discuss. All of this campaign activity and analysis, in turn, can 
spur countless informal conversations in kitchens, workplaces, and dorm rooms.> 

As the chapter on public opinion and participation explains, however, many 
Americans forgo an active part in the electoral process. In addition, the electoral sys- 
tem may sometimes fall short in promoting deliberation and the selection of the best 
people. As we shall now see, many problems with the system are unintentional. Oth- 
ers stem from misconduct ranging from deceptive rhetoric to outright vote fraud. 
Concern with such behavior is nothing new. Madison wanted to keep “unworthy can- 
didates” from practicing “the vicious arts by which elections are too often carried.”® 


To grasp these issues, we must first understand the many forms that American 
elections can take. 


VARIETIES OF AMERICAN ELECTIONS 


Maor Issues 
® Can people make good law through direct democracy? 


® How does the conduct of elections affect voter and candidate behavior? 
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The American electoral system is complicated. Three reasons for this complexity 
are basic features of the nation’s politics: the separation of powers, bicameralism, 
and federalism. Every four years, the nation elects the president, and every two years 
it chooses all House members and about one-third of the senators. Most races for 
state office take place in even-numbered years, but many local elections occur in 
odd years, as do statewide races in Virginia, New Jersey, Kentucky, Louisiana, and 
Mississippi. The number and type of offices that appear on the ballot (see the photo 
for an example) vary greatly from place to place. Some elections involve entire 
states, counties, cities, or towns. Others involve districts that cross local boundaries. 
Ballots for Congress and state office usually post the candidates’ party affiliations, 
but there are exceptions. Some items on the ballot do not involve candidates at all. 
In two dozen states and many localities, citizens can put legislation on the ballot. In 
principle, at least, such measures are the most direct way by which the public can 
guide public policy. 


Official Ballot \ 
Columbus County, North Carolina 
November 2, 2010 POTATO _ : DAN aS : ; es 
a = ae a Ta a aes be] — 
BALLOT MARKING INSTRUCTIONS: PARTISAN OFFICES NONPARTISAN OFFICES Columbus County Board of REFERENDA : BS 
i Education District 3 ] 
ry |a. With the marking device provided {You may vote for ONE) | ga 
{or a black ball point pen, completely 
fm |fill in the oval ( to the left of each i ; Monte L, Herring Fr, | 
| candidate or selection of your US Senate Supreme Court Associate Justice Constitutional Amendment 
| \choice, like this: (You may vote for ONE) (You may vote for ONE) David Pless | | 
z=] | : Elaine Marshall Robert C. (Bob) Hunter : Constitutional amendment es 
— payors Luda providing that no person convicted 
a Richard Burr Barbara Jackson of a felony may serve as Sheriff fas 
Bo a lepublican 
; Michael Beitler Columbus County Board of For ea 
a b. Where authorized, you may write Ubertarian Court of Appeals Judge Education District 4 
= in a candidate by filling in the oval (You may vote for ONE) (You may vote for ONE) Against a 
and writing the name on the Write-in Wrtewn oe 2. = el aii eaeat = 
line. | Sanford Steelman Worley T, Edwards 
Be | an 
|¢. If you tear, deface or wrongly 5 T Ba 
|| |mark this ballot, retum it to request _| US House of Representatives Court of Appeals Judge Dale Ward County SelesiandiUee Tax 
|a replacement. District 7 (You may vote for ONE) w 
|| | (You may vote for ONE) oe 
| 
if i i i | Local sales and use tax at the rate | 
| _ | STRAIGHT PARTY VOTING Mike Mcintyre | Ann Marie Calabria [Eee ane = 
is i Ja er State and 
a. A Straight Party vote is a vote llario Gregory Pantano | Jane Gray addition to all other S f 
= | for all candidates of that party in Eee | local sales and use taxes = 
ma | PARTISAN OFFICES. It is not NC State Senate Court of Appeals Judge | | 
| necessary to mark individual District 8 (You may vote for ONE) | Fok rar] 
Ee candidates for PARTISAN “| (You may vote for ONE) 
OFFICES if you vote Straight ‘ 
4 Party. y uJ David Redwine Rick Elmore Against @ 
jemocral 
b, You may vote a Straight Party ‘ aa 
BS ae ALSO vote for a aaa: eileen Steven Walker = 
a different party in any individual 4 
aa office. oa " NC House of Denreseniatives Court of Appeals Judge | 
\ itiseatottiogel District 20 (You may vote for ONE) fe 
ra) Mis De Meal es ee es (You may vote for ONE) 
Straight Party vote is a vote i ate hela | = 
| ALL candidates of that party. Dewey L. Hill | Martha Geer 
pe) | indi Demoofat | | | 
you individually vote for an emocial | 
| candidate in a multi-seat office, Tristan V. Patterson | Dean R. Poirier | al 
= | you must also individually mark all Republican = 
| other candidates in that office for District Attorne District Court Judge 4 5 | 
= | whom you wish to vote in order for renee © District 13 SPECIAL INSTRUCTIONS - INSTANT RUNOFF VOTING: a 
[22] | all Votes for that office to be (You may vote for ONE) (You may vote for ONE) a. Choose up to 3 candidates for the following office in order of your preference; 1st, 2nd, 3rd. 
counted, hia a eae | b, Select a different candidate for each choice. SS 
be] d. If you do not vote a Straight Harold G. (Butch) Pope William F, Fairley c. Your 2nd and 3rd choices will pet count against your 1st choice; they will only be considered in a 
elow, you may vote bi = ‘ | runoff if your 1st choice is not in the runo} 
ee is gach ollioe panera. Jon David District Court Judge a= 
e. A Straight Party vote does not pe piney ee Court of Appeals Judge «a 
y ore " ‘ for ) 
Ba include unaffiliated candidates, Clerk of Superior Court Wainer inst VOur tet cHel 
[7] nepal tae offices; fesuesior AVouimey wate for, ONE) Sherry Dew Tyler Fill In only one oval per choice moi nae Ra sgnasterea i wot younte\ choice is hatin therrunott Be 
| referenda. 
za | Sheila Simmons Pridgen Soil and Water Conservation 1st a ees 2nd reahate 3rd aS tl Li 
eS } Ss pies pupely sor } ist cholee here J andchoice here $Y arachoice here pea) 
i | Straight Pa | Coroner Roluayson 
| (You at ihe. (You may vote for ONE) | Alex Jordan | John F, Bloss | John F, Bloss | John F, Bloss ee 
nA ae . Wesl teen 
ww | Linwood Cartrette ] Lloyd Ransom J, Wesley Casteen J, Wesley Casteen J, Wesley Cas! || 
Democrat Chris Dillon Chris Dillon Chris Dillon | 
a | Democratic Sheriff 
ee | Republi Aouimay ts (Oc ONE) Jewel Ann Farlow Jewel Ann Farlow Jewel Ann Farlow [| 
| jepublican 5 ; 
Libertari Chris Batten Daniel E, Garner Daniel E. Garner Daniel E, Garner ee 
ibertarian Ne 
a | Baie Stan Hammer Stan Hammer Stan Hammer pen) 
Columbus County Board of ‘an Hamm 
be) Mis 
ae aati, = Mark E. Klass Mark E, Klass Mark E. Klass nes 2 
t= t t = 
|| Bobby C. Hinson ) Doug McCullough | Doug McCullough Doug McCullough fei) 3 
, fs | | . wi 
| Wayne Williamson S | Anne Middleton Anne Middleton Anne Middleton | Ce) <= 
Lo | 2 | | | ie 
| Barbara S. Yates 5 | Harry E. Payne, Jr. | Harry E. Payne, Jr. Harry E. Payne, Jr. || 5 
| cs) John Sullivan | John Sullivan John Sullivan |_| = 
Wrile-in 2) 1 Cc 
me | 4 Ss Cressie Thigpen Cressie Thigpen Cressie Thigpen Bi 3 
| ne ce 
= 8 Pamela M. Vesper Pamela M, Vesper Pamela M, Vesper |_| e 
cot el 5 m= 
2 a 
= Ss Mo 
ea End of Ballot = 
‘| =. 
oO Oo 
| Continue votin a > 
a) Conroe 5 | 3 
t —Faloi Style 1 £ ml : h T North Carolina y | i | = 
-— — fe [Noth Carolina Ballo. sive 1 & 
perme ~ VOTE BOTH SIDES ; Ss -- VOTE BOTH SIDES ~ 8 


This sample ballot from North Carolina illustrates the complexity of choices that face American voters: partisan and 
nonpartisan contests for a variety of offices, as well as ballot measures. 
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Initiative—a procedure that allows citizens 
to draft their own legislation and get it on 
the ballot through a petition. 


Popular referendum—a process whereby 
people may gather signatures to enable the 
voters to accept or reject measures that the 
legislature has passed. 


Legislative referendum—a vote that 
takes place when a state legislature sends 
measures to the people for their approval. 


Recall elections—special elections in which 
voters in some states may oust officeholders 
before their regular terms expire. 


www.-yesonl9.com 


In October 2010, medical 


marijuana activist and Oaksterdam University founder Richard Lee speaks during a news 
conference to bring attention to California State Proposition 19, a measure to legalize and 


tax marijuana in California. The measure lost. 
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Referendum, Recall, and Initiative 


The framers believed that the deliberative work of legislation could not take place 
among a large mass of citizens. They thought that individuals were flawed and that 
crowds were dangerous. “Had every Athenian citizen been a Socrates,” Madison 
wrote, “every Athenian assembly would still have been a mob.” Accordingly, the 
United States Constitution set up a representative government and did not provide 
for a popular vote on federal legislation. Many states, however, have long used pro- 
cedures giving voters a more direct voice: 


- The initiative (24 states): people may gather signatures to put proposed laws 
or constitutional amendments directly on the ballot for voters to approve or 
reject. 

- The popular referendum (24 states): people may gather signatures to enable 
the voters to accept or reject measures that the legislature has passed. 

- Legislative referendum (50 states): the state legislature, or other officials 
or public bodies, may submit measures to the people for their approval or 
rejection.® 


Eighteen states provide for statewide recall elections, in which voters may oust 
officeholders before their regular terms expire. To get a recall on the ballot, a certain 
percentage of voters must sign a petition. Because the number of required signa- 
tures is often high, the process is seldom successful statewide. In 2003, however, 
California voters recalled Democratic governor Gray Davis and replaced him with 
Republican Arnold Schwarzenegger. In at least 29 states, recalls may take place in 
localities.’ Voters have recalled some 2,000 local officials since the early twentieth 
century.'° 

Supporters of direct democracy make the following points. Professional politi- 
cians make key decisions behind the scenes, draining the process of accountability. 
In many places, voters know little about their lawmakers’ deeds or even identities. 
Many areas lack party competition, meaning that a lawmaker has little to fear from 
making bad policy. By lobbying politicians behind closed doors, special interests 
can thwart majority opinion and profit at the expense of the broader public good. 
Direct democracy enables citizens to bypass unresponsive politicians. One scholar 
says, “The initiative allows the major- 
ity to defend itself against powerful 
groups that receive favorable treat- 
ment in the legislature.”'' Although 
ballot measures are often controversial 
and complex, the decisions of voters 
are usually as defensible as those of 
the legislators. Perhaps most impor- 
tant, direct democracy can encourage 
citizen participation in politics (see 
photo) and widespread engagement in 
the deliberative process. 

The case against direct democracy 
stresses the deliberative advantages of 
representative government. Although 
the process is imperfect, the need to 
build majorities encourages lawmakers 
to consider a variety of needs and inter- 
ests. Most of their official actions are on 
public record, so they must be ready to 
defend what they have done. Direct de- 
mocracy is different. Voters face an up 
or down vote on each measure, with no 
chance to amend it. Because their vote 
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is secret, they face no individual sanction for making foolish choices. Survey evidence 
suggests that the initiative process does not inspire voters to become better citizens 
by learning more about government.'? Because ballot campaigns are so expensive, 
direct democracy no longer embodies the popular will or the public good but instead 
belongs to rich interest groups and politicians.” The goal of signature requirements 
was to screen out measures lacking public support, but these requirements have 
given rise to initiative qualification firms. One handbook tells the paid collectors not 
to “converse at length with signers or attempt to answer lengthy questions. ... The 
goal of the table operation is to get petition signatures, not educate voters.” 


Candidate Elections 


Even in places that make the most extensive use of direct democracy, only a small frac- 
tion of policy issues go directly to the ballot box. Officials are responsible for a greater 
number of decisions. Elections for their offices may take different forms. 

In a partisan election, the typical procedure of state and federal races, each can- 
didate’s party appears on the ballot. Many races for local or judicial office involve 
nonpartisan elections, where ballots list the candidates’ names without their party 
affiliation. In the nineteenth century, areas with one strong party often developed 
political machines, or organizations that sealed their dominance through patronage 
(see Chapter 10 on parties). A major advantage of nonpartisan elections is that they 
foster voter deliberation by forcing voters to weigh the candidates’ merits instead of 
their labels. Partisan debates usually cast little light on local issues, because there is no 
Republican or Democratic way to carry out such jobs as street cleaning. Conversely, 
the advantage of partisan elections is that parties get people to the polls. Parties are 
arguably most useful in poor urban areas, where people might otherwise have no 
contact with politics.'° Indeed, some evidence indicates that nonpartisan elections 
may depress turnout. (See Chapter 8 on public opinion and participation for more 
discussion of turnout.)!° 

Most American elections have two phases. The primary election is the preliminary 
phase, in which voters choose which candidates run in the final or general election. 
If the election is for a nonpartisan office, all candidates appear on the same ballot 
and voters may vote for any candidate. In a partisan primary, by contrast, candidates 
from different parties appear on different ballots. As Chapter 10 explains, states have 
different rules on who may vote in partisan primaries, but the basic idea is the same. 
In each party’s primary, voters nominate its candidates for the general election. In 
areas of one-party dominance, the partisan primary usually amounts to election, and 
the other party seldom mounts a serious battle. 

In most states, the primary election goes to the candidate with the most votes 
even if that number falls short of a majority. With many candidates in a race, it may 
be possible to win with a small share of the vote. This system favors candidates with 
a passionate core of support, which typically means liberals in the Democratic Party 
and conservatives in the Republican Party. Nevertheless, these candidates are some- 
times too far from the center to do well in the general election. 

Some states, however, provide for a runoff primary between the top two can- 
didates if no one gets a majority in the first round. Runoffs may foster moderation 
by favoring candidates with a broad base of support.'” One major risk is that runoffs 
can have a discriminatory effect in places where ethnic minorities make up much of 
the population, but less than half the vote. A minority group candidate could lead 
the first round and then lose the runoff when the nonminority voters close ranks. 
Scholars disagree about the evidence for such discrimination." 


Districts 


In states and localities, elected executives usually compete in at-large elections, 
meaning that they run in the entire state, county, city, or town, Legislators are dif- 
ferent. U.S. House members run in single-member districts.'” That is, states divide 
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Partisan election—a contest in which each 
candidate's party affiliation appears on the ballot. 


Nonpartisan election—an election in which 
the candidates’ party affiliation does not 
appear on the ballot. 


Primary—an election that determines who 
runs in the final or general election. 


General election—an election for final 
selection of a variety of offices. The general 
election for federal office is “on the first 
Tuesday after the first Monday” in November 
of even-numbered years. 


Partisan primary—a primary in which voters 
nominate party candidates for the general 
election. 


Runoff primary—a primary used in some 
states in which the top finishers face off if 
no one wins a majority (or some designated 
percentage) in the first-round partisan 
primary. 


At-large election—race in which 
candidates run not in districts but In an 
entire state, county, city, or town. 


Single-member district—constituencies 
that elect only one member to a legislative 
body. 
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One person, one vote—a judicial principle 
holding that everyone should have equal 
voting power in district elections. 


Reapportionment—a process that 
reallocates House seats to states in line with 
population changes. People often confuse 
this term with redistricting, which refers to 
the drawing of the district lines. 


Redistricting—the drawing of boundaries 
for legislative districts, which usually takes 
place after the federal census. 


Gerrymandering—the drawing of district 
lines, often in odd shapes, to benefit a party 
or constituency group. 


Majority-minority district—an election 
district in which members of an ethnic or 


racial minority constitute a majority of votes. 
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themselves into constituencies, and each elects its own member. (The smallest states 
each get only one seat apiece.) Most state legislatures and major city councils also 
have single-member districts, although some legislatures have multimember districts, 
and many smaller communities choose council members at large. District sizes vary 
widely. New Hampshire’s State House of Representatives has 400 members, meaning 
an average district has just 3,089 people. Despite its greater size, California has only 
80 members in its lower chamber, so the average member of the California Assembly 
represents 137 times as many people as his or her New Hampshire counterpart.” 

The United States House, said Madison, was to have “an immediate dependence 
on, and an intimate sympathy with, the people.””! Over time, it has become harder 
for House members to maintain that sympathy. During the nineteenth century, 
Congress periodically voted to increase House membership along with population. 
After the 1910 census, it set the figure at 435, which it made permanent in 1929. 
Population growth has since more than doubled the average House constituency, 
from 283,000 in 1930 to 647,000 in 2000. Bigger districts have meant less voter con- 
tact with lawmakers and greater complexity in representing constituents. Some have 
argued that the House should have a larger number of smaller districts, but the risk 
is that a bigger House would be costlier and less deliberative. 

The distribution of seats causes other problems. Under the principle of “one 
person, one vote,” which holds that everyone should have equal voting power in dis- 
trict elections, the Supreme Court has said that all House districts within each state 
should have equal populations. This standard does not rule out variances among 
states. After each census comes reapportionment, whereby every state gets a share 
of seats according to population. Those with higher growth gain at the expense of 
others. Because states cannot get fractions of seats, the distribution comes out un- 
even. After the 2000 census, Utah missed a fourth seat by just 857 residents. Instead, 
the seat went to North Carolina. As a result, each House member from Utah repre- 
sented 744,390 people compared with 619,178 in North Carolina. 

Aside from such discrepancies, the phrase “one person, one vote” is still mis- 
leading. Apportionment depends on total resident population, including minors 
and aliens, as well as adult citizens who abstain from voting. Therefore, districts 
with equal populations may have unequal electorates. One perspective is that the 
practice unfairly benefits politicians and interest groups in low-turnout districts. 
Another viewpoint is that the Constitution protects residents, not just voters, and 
that such protection is vital in low-turnout areas, which tend to be poor and vulner- 
able. An additional wrinkle is that the census fails to get a full count of poor people, 
ethnic minorities, and immigrants. The census must try to include all residents, 
including aliens here illegally. Undocumented immigrants shun government offi- 
cials, so counting them is hard. One possible remedy would use statistical sampling 
to raise the numbers. In 1999, however, the Supreme Court ruled that federal law 
forbids sampling in reapportioning the House.” 

While the federal government is in charge of the census and apportionment, 
state governments do the redistricting, the redrawing of congressional and state 
legislative district lines. Although some states use commissions, the most com- 
mon method is for the legislature to write the plan, which the governor may sign 
or veto.” Redistricting has partisan effects, so politicians care about party control 
of legislatures and governorships. The courts have ended the old practice of de- 
liberately giving districts unequal populations, but mapmakers can still engage in 
gerrymandering. In this practice, the dominant side draws odd lines that favor its 
own candidates and does the following to the losing side: 


* packs its vote into a few districts where lopsided elections waste its voting 
strength; 


* cracks, or, fragments, its remaining vote among districts where the dominant 
side will win; 

* merges the districts of its lawmakers so as to pit them against each other in 
primaries; or 


* isolates its lawmakers from their bases of support by put- 
ting them in new districts with few voters from their pre- 
vious ones. 


In 2001, 30 of the 32 Democratic House members from 
California each paid $20,000 to political consultant Michael 
Berman so that he could draw favorable district lines. The 
plan then went to the California legislature for approval. Ber- 
man was famous for his technical expertise, and the Demo- 
crats thought that his services were worth the money. “Twenty 
thousand is nothing to keep your seat,” explained Representa- 
tive Loretta Sanchez (D-CA). “I spend $2 million [campaign- 
ing] every election. If my colleagues are smart, they'll pay 
their $20,000, and Michael will draw the district they can win 
in. Those who have refused to pay? God help them.””* 

For many years, states sometimes engaged in racial ger- 
rymandering to dilute minorities’ voting power.? Laws and 
court decisions eventually banned the practice. After the 
1990 census, the U.S. Justice Department interpreted court 
rulings to make states maximize the number of majority- 
minority districts, where minority groups would dominate. 
Ironically, districts took on odd shapes as they reached for dis- 
tant pockets of minority group members. One district in North 
Carolina wound through more than 100 miles to connect mi- 
nority neighborhoods with a thin line. “I love the district be- 
cause I can drive down I-85 with both car doors open and hit 
every person in the district,” said one candidate.” In 1995, the 
Supreme Court ruled that such districts went too far by mak- 
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After the 1810 THE GERRY-MANDER, 

census, the Democrat-Republicans who controlled the Massachusetts 
Legislature redrew state senate lines. Trying to keep their control, 
they created odd shapes such as the district shown here. Governor 
Elbridge Gerry signed the plan. Noting that this district resembled 

a salamander, foes called it a "Gerrymander.” Note that Gerry 
pronounced his name with a hard g as in “gulf.” 


ing race the “overriding and predominant” element. Writing for the majority, Justice 
Anthony Kennedy said that “carving electorates into racial blocs” undercuts the goal of 
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nondiscrimination.””’ In dissent, Justice Ruth Bader Ginsburg wrote that such require- 
ments were justified “to make once-subordinated people free and equal citizens.””* 
Although some political scientists dispute the point, most political activists 


believe that the latest rounds of redis- 
tricting have tended to pack districts 
with Democratic or Republican voters, 


making them relatively safe for one iinetonasalena 


party and hard to win for the other. 
If so, the lines have reduced competi- 
tion in races for state legislatures and 
the U.S. House.” One possible conse- 
quence has been to increase the par- 
tisan divide between Republican and 
Democratic officials (see Chapter 10). 
Another has been to reduce govern- 
ment’s responsiveness to swings in 
public opinion. 

Not everyone believes that compe- 
tition necessarily serves good govern- 
ment. Close races increase the need for 
campaign money, which causes candi- 
dates to court special interests. Califor- 
nia state senator Kevin Murray wrote 
that he represented a 65% Democratic 
district. Therefore, he said, “two out of 
three of my constituents are, presum- 
ably, happy with the guy they’ve got. If 
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In 1991, the North Carolina General Assembly drew this map for the state's 12th Congressional 
District. The intent was to bring as many African Americans as possible into the district. Court 
rulings later prompted the General Assembly to revise the map with a more compact shape 
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you redrew the district lines and turned it into a 50-50 district, only half would be 
happy—and the other half would not. What's so great about that?”™ 


Long and Short Ballots 


Just as basic as the issue of competitiveness is the question of which offices should 
be elective in the first place. In the United States, the answer varies from place to 
place. Some states and localities have long ballots, with many elected officials. Texans 
choose their governor, lieutenant governor, attorney general, comptroller of public 
accounts, state treasurer, commissioner of the General Land Office, and commis- 
sioner of agriculture. In New Jersey, the governor and lieutenant governor are the 
only statewide elected officials apart from U.S. senators. Counties may elect officials 
such as treasurer, assessor, sheriff, and coroner. Many places elect judges. 

In places with long ballots, voters know less about the lower-profile offices. “In 
most elections in my state, Illinois, people have to fill in 50 boxes,” writes author 
Thomas Geoghegan. “It has become like taking a pop quiz. I go into the voting 
booth and think, ‘Pve not been doing the reading; I don’t know who these people 
are. I leave feeling a little soiled.”*'! Voters may either skip the races or rely on cues 
such as party affiliations or familiar names. One John F. Kennedy—no kin to the 
president—won three terms as treasurer of Massachusetts. 

Longer ballots are arguably more democratic because they allow the people to 
choose more officials. Like ballot measures, they give rise to more campaigns and 
thus more opportunities for citizen activism. Nevertheless, they also pose challenges 
for citizen deliberation. Chief executives and legislators deal with many issues, and 
voters may know something about some of them, but what can the average voter 
know about a coroner’s office? 


: Myths and Misinformation 


Campaign Legends 


Many familiar stories about congressional and presidential campaigns turn out to be false. 


The Shameless Extrovert 


In 1950, Congressman George Smathers challenged incumbent Senator Claude Pepper in the 
Florida Democratic primary. According to a popular legend, Smathers took advantage of sup- 
posedly uneducated rural voters with a suggestive description of his foe: 


Are you aware that Claude Pepper is known all over Washington as a shameless extro- 
vert? Not only that, but this man is reliably reported to practice nepotism with his sister- 
in-law, and he has a sister who was once a thespian in wicked New York. Worst of all, it 
is an established fact that Mr. Pepper before his marriage habitually practiced celibacy. 


Many books on political history have treated this story as fact. Actually, it was nothing more 
than a tall tale that reporters made up for their own amusement. 


The Secret Plan 


For decades, many books and articles have claimed that Richard Nixon in 1968 told voters that 
he had a “secret plan" to end the Vietnam War. Google "Nixon," "secret plan," and "Vietnam," 
and you will get tens of thousands of hits. But Nixon never used that phrase. Speechwriter 
Raymond Price explained: 


That myth had its origin in the New Hampshire primary, when a wire-service reporter, new 
to the campaign, filed an article misinterpreting one line of Nixon's standard stump speech: 
that “a new administration will end the war and win the peace." We on the Nixon staff 
immediately pointed out, to all who would listen, that he had not claimed a “olan.” Nixon 
himself told reporters that if he had one, he would have given it to President Johnson. 
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_. "I Invented the Internet” 


> Ever since the 2000 presidential campaign, critics of former vice president Al Gore have lam- 
pooned him for claiming to have invented the Internet. The jibes, however, distort what he 
actually said: 


During my service in the United States Congress, | took the initiative in creating the 

Internet. | took the initiative in moving forward a whole range of initiatives that 

have proven to be important to our country's economic growth and environmental 
_ protection, improvements in our educational system. 


Although the word creating may have been a stretch, Gore did indeed take the lead in turning a 

scientific communications network into the Internet that we know today. Robert Kahn and Vint 

Cerf, who did much of the design work on the Internet, said, "Al Gore was the first political leader 
_ to recognize the importance of the Internet and to promote and support its development." 
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PRESIDENTIAL AND CONGRESSIONAL RACES _ | 


Mauor Issue 


® Do presidential and congressional elections provide adequate opportunities for 
deliberation and active citizenship? 


In contrast with states and localities, the federal government has just four categories 
of elected office: president and vice president (who run together), House member, 
and senator. There are no federal initiatives, referenda, or recalls. 

Presidential elections are unique. The president and vice president are the only 
officials who answer to a national electorate. Contests for the White House gener- 
ally draw more voter interest and turnout than any other kind of election. General 
elections for the House and Senate take place in even-numbered years, either coin- 
ciding with presidential races or taking place halfway through a presidential term. 
As we shall see, there is a strong connection between presidential and congressional 


politics. 


Nominations 


Since the 1830s, national party conventions have formally chosen the presidential 
nominees who run in the general election (see Chapter 10). Until the early twenti- 
eth century, state party leaders picked the delegates, the people who made up the 
conventions and thus formally chose the nominee. In 1904, Florida became the first 
state to choose delegates through primaries. Although some states followed its lead, 
party leaders still drove the process for decades. During this time, many candidates 
either shunned primaries or ran in a select few, to prove their appeal. In 1960, John 
FE. Kennedy won the Democratic primary in West Virginia, the state with the lowest 
percentage of his fellow Roman Catholics. Kennedy ran in this primary to show 
party leaders that a Catholic could get Protestant votes. 

In 1968, Democratic vice president Hubert Humphrey became the last major 
party candidate to win a presidential nomination without winning a primary. Dur- 
ing the 1970s, new party rules and state laws enabled rank-and-file party voters to 
choose most of the delegates. In the most common method, the names of candi- 
dates appear on the state’s primary ballot. Republicans and Democrats have differ- 
ent rules on how candidates’ vote totals determine how many delegates they win 
in a state. Democrats require that the share of delegates be roughly proportionate 
to the vote, while Republicans do not. In the 2008 California Democratic primary, 
for instance, Senator Hillary Clinton won 52% of the vote and 55% of the pledged 


ee 
Delegate—a person entitled to vote at a 
party convention for the nomination of 
candidates. 
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Presidential nomination 


delegates. On the Republican side, each congres- 
sional district chose three delegates, and the candi- 
date who won the most votes in the district got all 
three. In the statewide vote, Senator John McCain 
led former governor Mitt Romney 42% to 34%. 
With a consistent level of support throughout the 
state, McCain led in nearly all districts, and he won 
91% of the pledged delegates. 

Instead of primaries, some states hold cau- 
cuses, where voters meet in schoolrooms and other 
public places to pick delegates to other meetings 
that in turn will choose delegates to the national 
convention. Some states have changed their dele- 
gate selection method from time to time, and some 
use a different method for each party. Caucuses re- 
quire more time from the voters than primaries, so 
turnout tends to be lower. During the 2008 Demo- 
cratic nomination contest, Hillary Clinton actually 
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candidates lavish attention on the early contests in lowa and New Hampshire had a small lead among delegates chosen in prima- 
while often ignoring the last primaries. On caucus night, ordinary lowans gather ries, but Barack Obama had a much bigger edge 


in small rooms to register their choices. 


Front-loading—the practice of scheduling 
presidential primaries and caucuses at earlier 
and earlier dates. 


among delegates in caucus states.” 

Over the years, the early primaries and caucuses 
have had the most influence, as the winning candidates were able to attract ad- 
ditional contributions and endorsements. Seeking such influence, more and more 
states chose earlier and earlier dates. The result was front-loading, a process in 
which greater proportion of contests occurred toward the beginning of the year. In 
2008, the Iowa caucuses took place on January 3, and the New Hampshire primary 
came just five days later. . 

Several aspects of the post-1960s system have prompted concern. First, win- 
ning a nomination has become costly. In 2007, before a single primary or caucus 
had taken place, the contenders for the Republican and Democratic nominations 
had raised a grand total of more than half a billion dollars.** In the 1970s, candidates 
could start with a modest war chest and then use early victories to attract contri- 
butions for the later primaries and caucuses. With today’s front-loaded schedule, 
however, candidates must raise huge sums ahead of time. Unable to do so, many 
drop out early. Some say that the process favors the best fund-raisers instead of the 
best leaders, while others respond that the money flows to those who have already 
built a strong base of support. 

Second, front-loading has meant that many primary voters must decide very 
early in the year, when relatively few of them are paying serious attention.” In most 
recent elections, the parties have effectively settled on their nominees by midspring. 
The 2008 Democratic contest, however, showed that a nomination race can go on for 
some time when the leading contenders have comparable strength.** Senator Hillary 
Clinton did not concede defeat until early June. 

Third, the process is arguably less deliberative than in the old system. Party 
leaders carefully weighed the candidates’ qualities, usually from firsthand ac- 
quaintance. Mindful of the need to win the general election, they tended to avoid 
extremists. As Chapter 10 explains, Democrats in the 1980s tried to restore some 
“peer review” by establishing “superdelegates” who could vote for any candidate. 
During the 2008 Democratic nomination race, Senator Hillary Clinton stressed 
the importance of deliberation and said that superdelegates should vote for the 
candidate they judged best. Senator Barack Obama, who led in the popular vote, 
said that they should mirror the views of their constituents. Clinton initially 
had the advantage among superdelegates, but Obama eventually pulled ahead. A 
combination of pledged delegates and superdelegates added up to a majority and 
secured him the nomination. 


CHAPTER 11 


The Electoral College 


Late in the summer, party conventions formally select the presidential nominees. 
Then comes the general election campaign, which is different in one crucial re- 
spect from other contests. We choose the president not by direct popular vote but 
through the electoral college. The Constitution provides each state a number 
of electors equal to its number of House seats plus two senators. The electoral 
college has 538 electors, corresponding to 435 House members, 100 senators, 
plus the 3 electors that the Twenty-third Amendment provides to the District of 
Columbia. 

According to Alexander Hamilton, electors should be those “most capable 
of analyzing the qualities adapted to the station and acting under circumstances 
favorable to deliberation.” Such a body, he said, “will be most likely to possess 
the information and discernment requisite to so complicated an investigation.”” 
The Constitution does not require a popular vote on electors. In 2000, the Su- 
preme Court observed, “The individual citizen has no federal constitutional 
right to vote for electors for the President of the United States unless and until 
the state legislature chooses a statewide election as the means to implement its 
power to appoint members of the electoral college.’ In the first few elections, 
legislatures chose electors in about half the states. Even then, however, it was 
clear that the electoral college would not be the deliberative body that Hamilton 
described: the election became a matter of party politics. By the 1830s, nearly 
all the states had provided for popular choice of the electors, which is true for 
every state today. 

In each state, each candidate has a different slate of electors. In most states, 
party organizations or conventions nominate electors.*! Only a few states put the 
names of would-be electors on the ballot. Everywhere else, voters only see the presi- 
dential candidates. In 48 states, if a candidate wins the popular vote—no matter 
how narrowly—the entire slate of electors is victorious. That is, all of the state’s 
electoral votes go to this candidate. The two exceptions are Maine and Nebraska, 
which use the district system for the electoral college. In these two states, the state- 
wide winner gets two at-large electors, and the choice of the other electors depends 
on the popular vote within each congressional district. These states could thus have 
split slates of electors, which happened in Nebraska in 2008, when Barack Obama 
took one electoral vote even though McCain won statewide. 

When presidential candidates and their advisers lay out campaign plans, the 
electoral college is uppermost in their minds. In deciding where to put their scarce 
campaign resources, campaigns can divide the states into three categories: those 
that they are very likely to win, those that they are very likely to lose, and those that 
could go either way. They spend relatively little time and money on the first two 
in order to concentrate on the third. In recent elections, these “battleground” or 
“swing” states have included Ohio, Florida, and Iowa, among others. On election 
night, observers focus less on the national popular vote than on the results in the 
swing states. 

The electors meet on the first Monday after the second Wednesday in Decem- 
ber. Although the term electoral college suggests a single body, the nation’s electors 
never gather in one place. Instead, they meet in their own states (usually in the cap- 
ital) and the District of Columbia. At these meetings, they officially cast their votes 
for president and vice president. (There is no constitutional requirement for a secret 
ballot, and many states used signed ballots.) The formal counting of the votes takes 
place during a joint session of Congress in January. A majority of electoral votes 
(currently 270) is necessary to elect the president and vice president. If no one wins 
that total, the House of Representatives would choose the president from the three 
candidates with the most electoral votes. In this process, which last came into play 
after the election of 1824, each state delegation would have one vote, with a majority 
necessary for election. Even though the president and vice president run together in 
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Electoral college—the mechanism for 
formal election of the president and vice 
president. The electoral college consists of 
538 members, or electors. Each state has a 
number of electors equal to the number of 
its U.S. senators and House members. The 
District of Columbia has a number of electors 
equal to those of the smallest state. The 
electors meet in their own states and vote 
for president and vice president. To win, a 
candidate must have a majority of electoral 
votes (at least 270). 


Elector—a person entitled to vote in the 
Electoral College. 


District system for the electoral 
college—a process currently in place in 
Maine and Nebraska, whereby the statewide 
presidential winner gets two at-large 
electors, and the choice of the other electors 
depends on the popular vote within each 
congressional district. 
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the general election, different houses of Congress choose them in case of electoral 
college deadlock. If no vice presidential candidate wins a majority of electoral votes, 
the Senate would choose from the top two candidates. 

The electoral college may deny victory to the popular-vote winner (see Table 11-1). 
In the 1824 election, the House chose John Quincy Adams even though Andrew Jackson 
had led the popular tally in states where voters chose electors. In 1876 and 1888, the loser 
of the popular vote won an electoral majority. Some analysts also contend that John 
Kennedy lost the popular vote in 1960. His name did not appear on the Alabama presi- 
dential ballot that year; instead, Alabamians voted for individual electors. Of the 11 who 
won, 5 had pledged to support the party nominee, and 6 were unpledged Democrats 
who then voted for segregationist Senator Harry F. Byrd (D-VA). Most reference books 
credit Alabama’s entire popular Democratic vote to JFK. But by following the electoral 
college split, one could assign him just 5/11 of the total. By this method, Alabama gave 
him 147,295 votes instead of 324,050. Instead of winning the nationwide popular vote 
by 119,450—the figure that most books cite—he actually lost to Nixon by 57,305.* This 
example shows that there is no official national popular vote total, only an official elec- 
toral vote. 

Soon after Election Day of 2000, tallies showed that George W. Bush had run 
about half a million votes behind Vice President Albert Gore Jr. Even apart from the 
Florida recount controversy, many observers wondered how Americans would react 
to putting the loser of the popular vote into the White House. Just after the Supreme 
Court decision in Bush v. Gore, 80% of respondents told a CNN survey that they 
would regard Bush as a legitimate president.* Yet polls have consistently found ma- 
jorities in favor of a direct popular vote.’ Most people find force in the argument 
that the plurality’s will should prevail. So why does the electoral college live on? Each 
state has two electoral votes in addition to the number corresponding to House 
seats, so many people in less populous states think that it gives them extra influence. 


TABLE 11-1_ | PRESIDENTS WHO WON WITHOUT 
| 


A POPULAR MAJORITY 


This list shows the presidents who got less than 50% of the popular vote. In four cases, 
the opposing candidate got more popular votes: Adams in 1824, Hayes in 1876, Harrison 
in 1888, and Bush in 2090. 


Year President Percentage 
1824 John Q. Adams (D-R) 29.8% 
1844 James K. Polk (D) 49.3 
1848 Zachary Taylor (W) 47.3 
1856 James Buchanan (D) 45.3 
1860 Abraham Lincoln (R) 39.9 
1876 Rutherford B. Hayes (R) 47.9 
1880 James A. Garfield (R) 48.3 
1884 Grover Cleveland (D) 48.8 
1888 Benjamin Harrison (R) 47.8 
1892 Grover Cleveland (D) 46.0 
1912 Woodrow Wilson (D) 41.8 
1916 Woodrow Wilson (D) 49.3 
1948 Harry S Truman (D) 49.5 
1960 John F. Kennedy (D) 49.7 
1968 Richard M. Nixon (R) 43.4 
1992 William J. Clinton (D) 43.0 
1996 William J. Clinton (D) 49.0 
2000 George W. Bush (R) 47.8 
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Because three-quarters of state legislatures (or of state ratifying conventions) are re- 
quired to approve a constitutional amendment, small states could block the change. 

Supporters of the electoral college cite the national interest. They argue that it 
upholds the federal system by drawing attention to statewide issues. Candidates must 
contest a broad array of states, whereas a direct popular election would enable them 
to win by running up large majorities in a few urban areas.’ Also, in closely divided 
states, the candidates have a strong incentive to deal with state and local officials and 
the issues they care about because in nearly all the states the winner of the popu- 
lar vote, no matter how small the margin, wins all the electoral votes. This winner- 
take-all system also protects the two-party system by making it difficult for third and 
fourth parties to score electoral votes. In an argument relevant to the 2000 election, 
supporters say that a direct election would lead to endless recounts. Instead of chal- 
lenging the outcome in one state, the loser could seek recounts nationwide. 

Opponents of the electoral college say that it causes candidates to overlook large 
portions of the country. Campaigns write off states where one candidate has a large 
lead, and focus on a handful of large swing states. FairVote, an advocacy group that 
seeks to reform or abolish the electoral college, analyzed appearances by major party 
candidates in the fall of 2008. It found that 57% took place in only four states with only 
17% of the nation’s eligible voters: Ohio, Florida, Pennsylvania, and Virginia.*° Such 
strategies have consequences for active citizenship. In the battleground states, parties 
and campaigns mount stronger get-out-the-vote drives. There is less effort elsewhere. 
Between 2004 and 2008, turnout increased much more in the most competitive states 
than in the rest.”” In the battleground states, citizens enjoy many opportunities to vol- 
unteer for campaign work. Citizens in the other states are largely spectators. 


Congressional Elections 


There is no electoral college for the selection of lawmakers. Under the original Constitu- 
tion, however, the people did not directly choose senators as they chose House members. 
That task belonged to the state legislatures. The idea was that this “select appointment” 
would produce senators of high quality and that the senators would represent the views 
and interests of state governments.* The Progressives challenged this view, arguing that 
senators had become pawns of special interests. In 1913, they won ratification of the 
Seventeenth Amendment, providing for the direct election of senators. 

Candidates for both chambers of Congress must face the people, yet House 
and Senate elections are different. As we have seen, House members represent dis- 
tricts that may heavily favor one party or the other. Senators represent entire states 
that usually encompass a wider variety of voters and thus may be more competi- 
tive. Senators also tend to draw more prominent challengers, many of whom have 
served as House members, governors, or other high-profile officials.” Whereas House 
members serve two-year terms, senators serve six-year terms. With greater time in of- 
fice, senators can focus more on public policy, but they may also lose touch with con- 
stituents and let their campaign muscles get flabby.* Accordingly, senators often have 
tougher reelection contests. 

The outcomes of House and Senate races depend in part on national condi- 
tions. During a presidential race in which voters decide along party lines, the win- 
ning candidate may have a coattail effect, in which congressional candidates of the 
same party may get more votes than they would otherwise. (In other words, they 
ride on the presidential candidate's “coattails.”) In even-numbered years when there 
is no presidential race come midterm elections (see Table 11-2). Since 1934, the 
president’s party has lost House seats in every midterm—with two exceptions. In 
1998, the public disapproved of Republican efforts to impeach President Clinton, 
and Democrats gained seats. In 2002, President Bush still enjoyed support stemming 
from the 2001 terrorist attacks, and Republicans picked up seats. The president's 
party usually loses Senate seats as well, though not as consistently. Scholars have 
offered various explanations. Some have pointed to economic conditions and 
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Winner-take-all system—the system by 
which the presidential candidate who wins a 
plurality of a state's popular votes will win all 
of its electoral votes. 


Coattail effect—the tendency for a popular 
candidate for higher office to draw votes for 
other candidates of the same party. 


Midterm elections—elections that take 
place in even numbered years when there 
is no presidential election. In a midterm 
election, the offices up for contest include 
all U.S. House seats, about one-third of U.S. 
Senate seats, as well as most governorships 
and state legislative seats. 
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oTABUE a2 | LOSSES/GAINS BY THE PRESIDENT'S PARTY 


| IN MIDTERM ELECTIONS 


In the 2010 midterm, Democrats lost six seats in the Senate and over 60 seats in the House. 


House Senate 
1934 D g 10 
1938 D =7\ -6 
1942 D -45 -9 
1946 D -55 =2 
1950 D =29 -6 
1954 R -18 = 
1958 R -47 =i3 
1962 D -5 3 
1966 D -47 —4 
1970 R -12 3 
1974 R -48 -5 
1978 D -15 -3 
1982 R -26 1 
1986 R -5 -8 
1990 R -7 -1 
1994 D -54 -10 
1998 D 4 ) 
2002 R 8 1 
2006 R -30 -6 


Source: Harold W. Stanley and Richard G. Niemi, Vital Statistics on American Politics 2007-2008 
(Washington, DC: CO Press, 2008), 54. 


presidential popularity, which may slump in the middle of a term.*! Others say that 
the absence of presidential coattails leave some lawmakers vulnerable to defeat.” 
Still others say that it represents an effort to check presidential power. 

So far, we have taken a broad overview of elections and their background. Now 
it is time to consider the mechanics of elections and campaigns. When it comes to 
voting, as will soon be clear, the word mechanics is not merely a figure of speech. 


MB (THE AMERICAN ELECTORAL PROCESS 


Masor Issue 
® How does the American electoral process work? 


On Election Night 2000, television networks first projected that Vice President Al 
Gore had won Florida. They later said that Texas governor George W. Bush had car- 
ried the state, thus winning a bare majority in the electoral college. Then Bush’s lead 
dwindled, and the networks reversed themselves again, saying the state was too close 
to call. Out of more than 5 million votes in Florida, only a few hundred separated 
the two candidates. For 36 days, Republicans and Democrats fought in court over 
which ballots should count. Finally, in the controversial case of Bush v. Gore, the 
United States Supreme Court voted 7-2 that Florida’s method of recounting ballots 
violated the Constitution’s equal protection clause. A 5—4 majority ruled that no 
more time was left for recounts, effectively sealing the election for Bush. 

Scholars debate the wisdom of that decision, but everyone agrees that the fight 
underscored the importance of voting procedures. The next two presidential elec- 
tion outcomes were not in serious dispute, but there was little doubt that voting 
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procedures could lead to messy elections in the future. To understand American elec- 
tions, then, we have to know the rules for designing, casting, and counting the ballots. 


Ballot Design 


Since the introduction of the Australian ballot (see Chapter 10), Americans voters 
have used government-designed ballots in the privacy of booths. Ballot designs dif- 
fer by state and often by county. Each design has advantages and drawbacks. 

Hand-counted paper ballots were once common, and some rural areas still use 
them. Hand counts are slow, error prone, and open to fraud. Corrupt officials can 
either stuff the box for their candidates or spoil their opponents’ ballots. To avoid 
such problems, many jurisdictions adopted mechanical lever machines during the 
early twentieth century. Though an improvement on paper ballots, these machines 
have a large number of moving parts, which increases the risk of malfunction.” 

In the 1960s, some jurisdictions started using punch cards, on which the vot- 
ers pierce prescored holes. Voters may fail to punch all the way through, resulting in 
uncounted votes. After the 2000 election, many jurisdictions switched to optically 
scanned paper ballots. With this method, voters 
fill in circles, as students do with the SAT. This 
system is more reliable, although light or stray 
marks can spoil these ballots. 

The newest method is electronic voting, 
including touch screen systems (see the photo). fee Please se 
So far, the record is mixed. Some places have | 
had smooth counts, but as the New York Times 
reports, the machines may fail in odd ways: 
“[V]oters report that their choices ‘flip’ from 
one candidate to another before their eyes; 
machines crash or begin to count backward; 
votes simply vanish. (In the 80-person town 
of Waldenburg, Ark., touch-screen machines 
tallied zero votes for one mayoral candidate in 
2006—even though he’s pretty sure he voted 
for himself.).”*> The possibility of hackers ma- 
nipulating election outcomes has led to deep 
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skepticism about electronic voting, and some A Miami-Dade election official 
jurisdictions have abandoned touch screens in tests the accuracy of a touchscreen voting machine on August 4, 
favor of optical scan ballots. 2010 in Miami. 


Thus, the design of the ballot may influ- 
ence the results. Many politicians think that 
an advantage goes to the candidate whose name appears first.°° Some states try to 
avoid bias by listing the candidates for each office at random. In New York, each 
party’s candidates appear on the same line, whose placement depends on the party's 
showing in the last race for governor. California lists candidates’ occupations, while 
Arkansas lists their current public office, if any. This practice may benefit those who 


already hold office.” 


Convenience and Inconvenience 


General elections for all federal offices and most state offices occur in even-numbered 
years on the first Tuesday after the first Monday in November. As we discuss in 
Chapter 8, most states require voters to register in advance—a hurdle that keeps a 
significant number of people from casting ballots. Because the election takes places 
on a weekday, many voters must take the trouble of getting to the booth early in the 
morning or in the evening. When they do reach polling places, they may find long 
lines—a serious problem for people whose responsibilities leave them with little time 
to spare. As liberal journalist Ezra Klein says, long lines amount to a muume taxy > 
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Lieutenant Lynn Shradley 
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Early voting—a procedure by which people 
may cast ballots at designated stations 
before Election Day. 


helps Sergeant David DaSilva, left, apply for an absentee ballot at an election fair 
at Fort Campbell, Kentucky, on September 9, 2004. 


In response, most states now let voters cast their 
ballots before Election Day without having to file an 
excuse. In some states, early voters may use booths 
at designated stations. Another alternative is the ab- 
sentee or mail ballot, which the voter may fill out at 
home. By federal law, states must allow members 
of the armed forces, their families, and citizens liv- 
ing abroad to vote absentee in all federal elections.” 
Oregon has gone the farthest and now runs elections 
entirely by mail. Nationwide, early voting and ab- 
sentee voting—or “convenience voting’—accounted 
for 30% of the ballots in the 2008 election.” 

For Americans overseas, however, mail voting 
still presents challenges. Despite federal and state 
efforts to improve the process, military person- 
nel, students on study abroad programs, and other 
citizens living abroad have sometimes found that 
election officials do not respond to their requests 
for ballots, or that they received the wrong ballot, 
or that they received the right ballot but too late to 
send it back on time.*! 

Not everyone approves of convenience voting. Political scientist Norman Ornstein 
worries that it undercuts voter deliberation: “During the final stages of a campaign, 
when the pressure increases, more voters are apt to pay close attention. Debates are 
held, October surprises pop up. Candidates react differently under the pressure, and 
events can change the whole context of the election.” He also thinks it is bad for citi- 
zenship: “It cheapens the voting process. Voting is one of the most precious privileges 
of a free society (as is the freedom not to vote). In America, individuals join their 
neighbors at a local polling place, underscoring their role as a part of a collective soci- 
ety, then go into a curtained booth to make their choices as free individuals.” 

The reform group Common Cause takes a different view, arguing that more 
reliance on mail voting could boost turnout. It also contends that ballot box voting 
may hamper deliberation, since “voters naturally want to get the process over quickly 
and may not take as much time as they should to consider their choices.” Mail vot- 
ing, it says, gives voters “greater time to deliberate and research their choices.”® 

Despite the greater availability of mail ballots, most voters still cast their ballots 
on Election Day. During presidential elections, voting hours spark controversy. Be- 
cause the United States spans five time zones, western polling places stay open long 
after they have closed in the East. The winner of the presidential election is often 
clear before millions of westerners have voted. Some observers have said that turn- 
out suffers, because many people figure that the big race is already over. Uniform 
voting hours might help, but that approach would require either late closing times 
in the East or early opening times in the West. Canadian law forbids the transmis- 
sion of election results from areas where polling places have closed to those where 
they are still open. In the United States, however, courts would probably rule such 
a ban an unconstitutional breach of press freedom. In any event, the Internet now 
makes it hard to enforce information blackouts. 


AP Photo/Christopher Berkey 


WHAT WINS ELECTIONS? 
Mauor Issue 


® What contributes to success or failure on the campaign trail? 


The previous section laid out some of the rules of the game. Now we turn to the 
question of how the players win and lose. 
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Focusing on campaign strategy and tactics, news accounts often suggest that 
candidates’ fates are entirely in their own hands. By contrast, scholarly studies 
have explained elections by pointing to social and economic forces beyond the 
candidates’ control. Neither perspective is complete. Election outcomes depend 


both on impersonal forces and on the very personal efforts of candidates and their 
supporters. 


Party 


Party identification offers very strong clues as to how people will vote (see Chap- 
ter 10). In the 2010 midterm election, 92% of self-identified Democrats voted for 
a Democratic House candidates while 95% of Republicans voted GOP.“ Those 
who identify with a party often support its candidates for all offices. Sometimes, 
however, people will vote for one party’s candidate for one office, another party’s 
candidate for a second office, and so on. This ticket splitting appeared to be on 
the rise during the middle of the twentieth century but had declined by the early 
years of the twenty-first century. In 1988, 148 House districts voted for congres- 
sional and presidential candidates of different parties. Twenty years later, that 
figure was down to 83. 

In areas where the candidate’s party is strong, the campaign will emphasize 
party ties and try to boost turnout by party members. Where the party is weak, the 
candidate will downplay party connections and use other appeals to seek votes from 
ticket-splitters. 


Demographics 


As Chapter 10 explains, characteristics such as gender and ethnicity affect partisan 
choice. The “gender gap” came into play during the 2008 election, when Obama had 
a 13-point lead among women but only a 1-point lead among men.” The Los Angeles 
Times exit poll suggests that gender and family status were a potent mix, with married 
men with children favoring McCain 54% to 45% and unmarried women with chil- 
dren favoring Obama 74% to 25%." McCain got only 4% among African American 
voters, while winning a majority of whites. As with recent elections, GOP support rose 
with worship attendance. Also as in other elections, the Republican vote tended to 
rise with income level, with an important exception: Obama won a majority of those 
making $200,000 a year or more, reflecting his appeal to highly educated professionals. 
(See Figure 11-1 for a 2008 exit poll.) 

Knowing demographic patterns, campaigners engage in mobilization, the ef- 
fort to motivate supportive voter groups to turn out in higher numbers. In the late 
twentieth century, Republicans mobilized conservative Christians and gun owners, 
while Democrats worked with union members and ethnic minorities. Drawing on 
information about contributions and group memberships, computer databases now 
let campaigners spot individual households that they can sway. The 2004 campaign 
saw the rise of microtargeting, whereby these households got phone calls and mail 
pieces aiming at their specific interests. The Republicans seemed to have an advantage 
in that election, but by 2008, the Democrats had surpassed them in microtargeting. 
A Republican consultant told the New York Times, “The quality and the quantity of 
their ground game is measurably better than the Republican campaign of 2004 or the 
McCain campaign. Obama has better deployed microtargeting and is using it more.” 

Some worry that such techniques hurt citizen involvement. In the past, the lim- 
its of technology forced campaigns to seek votes more inclusively, hoping that a 
broad brush would sweep at least some votes their way.” Microtargeting focuses on 
some households while ignoring most others, yet national turnout did rise in both 
2004 and 2008. Though the effect may have been greater in some places than in oth- 
ers, microtargeting probably contributed to the increase. Moreover, as we discuss in 
Chapter 8, the high-tech turnout efforts fostered active citizenship by enlisting large 


numbers of volunteers. 


Ticket splitting—the practice of voting for 
candidates of different parties for different 
offices in the same election 


Mobilization—efforts to motivate supportive 
voter groups to turn out in higher numbers. 
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FIGURE 11-1 In the 2008 election, a national exit poll showed that Barack Obama did better among African Americans, 
Hispanics, women, lower-income groups, educated professionals, and younger voters. The figure shows the percentage of each 
category voting for Obama. (Figures in parentheses are each category's share of the electorate.) 


Source: National Election Pool exit poll of 17,836 respondents, November 4, 2008, www.cnn.com/ELECTION/2008/results/polls/#USP00p1, 


accessed April 3, 2009. 


Geography 


Whether because of economic circumstances, housing discrimination, or simple 
preference, members of demographic groups often tend to cluster in certain places. 
This clustering affects election results in those areas. For instance, African American 
neighborhoods tend to vote heavily Democratic. 

Geography shapes elections in other ways. Different areas have distinct political 
cultures and traditions that affect voting patterns. Even though Connecticut is affluent, 
its social liberalism helps Democrats. Conversely, Mississippi is the poorest state, 
but its social conservatism has helped the GOP carry it in most recent presidential 
elections. Geography also affects voters’ opinions on the issues, especially when poli- 
cies may benefit one area at the expense of another. Like Mississippi, West Virginia is 
a poor state, but it voted Republican in the presidential elections of 2000, 2004, and 
2008. Democratic candidates have associated themselves with environmental policies 
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that have arguably burdened coal mining, a major source of jobs and income for that 
state. Moreover, West Virginia has many hunters, who take issue with Democratic 
support for gun control, and its many conservative Christians tend to agree with Re- 
publicans on social issues. Figure 11-2 shows another effect of geography by adjusting 
an electoral map of Republican and Democratic states for population size. 

In deciding where to spend campaign resources, strategists ponder these pat- 
terns. In 2008, Republicans ignored Illinois, a Democratic-leaning state that would 
surely vote for its native son, Barack Obama. Democrats, likewise, never made a 
serious effort in heavily Republican Utah. Instead, both parties focused on states 
that could have gone either way. Cross-pressures made Ohio and Pennsylvania key 
battlegrounds. Obama benefited from the presence of labor unions and ethnic mi- 
norities, whereas McCain drew strength from suburban and rural voters. In the end, 
Obama carried both, in part because of national forces that we shall now examine. 


Good Times, Bad Times 


Voters usually side with the party holding the White House but turn against it in 
bad times. Of the many dimensions of “good” or “bad” times, two are critical. First, 
Americans tend to spurn the presidential party when the nation is in a war or inter- 
national crisis with no end in sight. In the summer of 1864, the Civil War seemed 
likely to drag on, and President Lincoln feared that he was going to lose reelec- 
tion. Sentiment turned after the capture of Atlanta and other Union victories, and 
Lincoln won by a big margin. Harry Truman and Lyndon Johnson were less for- 
tunate, as stalemate in Korea and Vietnam checkmated their hopes for reelection. 
Both opted not to run again. 

In 1991, President George H. W. Bush led the United States to victory in the 
Gulf War. So why did he lose the 1992 election to Bill Clinton? “The economy, 
stupid” was the motto of Clinton strategist James Carville, and it provides a good 
summary of the second key dimension. When the economy is growing briskly, the 
incumbent party tends to do well in elections for most offices. When the economy 
is struggling, the other party tends to gain. The most dramatic case was the Great 
Depression, which brought Franklin Roosevelt to the White House and entrenched 
Democratic majorities in Congress for years. The recession of 1991-1992 was far 
milder and had actually ended by Election Day, but its memory was still too fresh 
for Bush to overcome. 

In 2000, a panel of political scientists made forecasts of the presidential 
election. Basing their calculations on such elements as the strong economy, six of 
the seven predictions had Gore winning.” Although Bush won the White House, 
the models were not wildly wrong, as Gore did take 50.3% of the two-party vote. 
Eight years later, conditions were different. The economy was ailing, President Bush 
was deeply unpopular, and the Republican Party had held the presidency for eight 
years. Under such circumstances, Americans usually vote for change, and accord- 
ingly, most models forecast an Obama victory.”' If McCain ever had a chance, he lost 
it in mid-September, when a financial crisis shook the world economy. 


The Power of Incumbency 


An incumbent is the person who currently holds the office that is up for election. 
Despite the upheavals of recent years, as Figure 11-3 shows, congressional incum- 
bents have usually won reelection. Statewide officials and state legislators also tend 
to have an edge at the polls.” One reason is obvious: victory in one election shows 
that a candidate has the skills and support necessary to succeed in the next. 

As we shall also see, fund-raising is an example of an incumbency advantage. 
The trappings of office can help as well. For example, each member of the U.S. 
House may hire up to 18 full-time and 4 part-time employees.’’ Senators’ personal 
staffs vary by state population, averaging about 40. State legislatures vary a great 


aa Sa 
Incumbent—one who currently holds an 
elected office. 


Incumbency advantage—the electoral 
benefits that come with holding office, such 
as visibility and staff. 
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The Electoral College in 2008: Different Perspectives 


FIGURE 11-2 The standard electoral college map shows the red (Republican) 
and blue (Democratic) states in the 2008 election. Another perspective, however, 
adjusts the map, changing state sizes to reflect population size. 


Source: www-personal.umich.edu/~mejn/election/2008/. 
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U.S. House Reelection Rates, 1964-2008 
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U.S. Senate Reelection Rates, 1964-2008 
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FIGURE 11-3 Members of Congress use the advantages of incumbency to win reelection at high rates. In 2010, reelection rates in both 


the House and Senate fell well below 90 percent. 
Source: www.opensecrets.org/bigpicture/reelect.php, accessed July 6, 2009. 


deal in staff, though most have more than in past decades.”* Although personal aides 
perform a variety of jobs, they have at least one goal in common: helping the of- 
ficial appeal to constituents. Efficient handling of correspondence is essential to this 
goal. When an office gets a letter or e-mail from an average constituent, it typically 
goes not to the elected official but to an entry-level aide who drafts the response 
or “personalizes” a form letter. An electronic printer then adds a genuine-looking 
signature. Most people do not know what happens backstage, so the “personal” re- 
sponse impresses them. 

Officeholders and their staffs spend much of their time bringing government 
benefits to their constituency and helping individual voters with government prob- 
lems, such as slow processing of a passport. Most elected officials now have Web 
sites inviting constituents to ask for help. 


Message 


Obviously, a campaign needs a message: the reason why people should vote a cer- 
tain way. As the discussion of incumbency suggests, officeholders may focus on their 
record of accomplishment. Such a message explains what the candidate has done for 
individuals and the broader community, with the understanding that he or she will 
keep up this level of performance during the next term of office. A pithy expression 
of this idea was the 1966 reelection slogan of Governor Nelson Rockefeller (R-NY ): 


“He’s done a lot. He'll do more.” 
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Nonincumbent candidates may emphasize their qualifications. They want voters 
to know that they have the training and experience to do the job, which is why it may 
be a benefit or burden when official ballot materials list their occupation. At the presi- 
dential level, candidates want to assure voters that they could handle a crisis. “Think 
about it,’ said the narrator of a 1968 Nixon television ad, “who is the one man who 
has the experience and the qualifications to lead America in these troubled, danger- 
ous times? Nixon’s the one.””’ Stressing qualification does not always work. Running 
for the 2008 Democratic presidential nomination, Bill Richardson ran a humorous 
ad showing him facing a job interviewer who says, “Fourteen years in Congress, U.N. 
ambassador, secretary of Energy, governor of New Mexico, negotiated with dicta- 
tors in Iraq, North Korea, Cuba, Zaire, Nigeria, Yugoslavia, Kenya. Got a ceasefire in 
Darfur. Nominated for the Nobel Peace Prize four times. So, what makes you think 
you can be president?””° Despite his résumé, Richardson lost badly. Not only did he 
have formidable opponents in Barack Obama and Hillary Clinton, but he undercut 
his own message of qualification through poor performances in news interviews. 

Candidates want to show that they identify with their constituents and empa- 
thize with their problems. They march in local parades, assist in relief efforts when 
disaster strikes the community, and visit groups of senior citizens. Candidates may 
go to great lengths to display devotion to the constituency. In 1988, former general 
Pete Dawkins ran for the Senate from New Jersey, even though he had only moved 
there the year before. He claimed, “I’ve never found a single place that had as good 
people or as much promise as I’ve found right here in our Garden State.” Suggesting 
that Dawkins was merely an opportunist who came to the state to seek office, his 
opponent ran ads saying, “C’mon Pete, be real.” 

Issues are often a major part of a candidate’s message. When they can afford it, 
candidates commission polls to identify the voters’ concerns and beliefs, as well as the 
broad attitudes that underlie them. This information allows candidates to craft their 
issue positions to maximum benefit. As two distinguished political scientists write, 
“Candidates need to understand these beliefs if they are going to frame their policy 
issues appropriately. A pro-choice policy position might be framed in terms of indi- 
vidual freedom, for example; a flat-tax proposal might go to fundamental fairness.””* 

Candidates may discuss issues, but are they deliberating? Many people believe 
that television has made it difficult for candidates to do so. Regular news programs 
tend to give them little time to discuss policy. Most campaign advertisements run 
only 30 seconds, but brevity does not always mean lack of substance. With careful 
use of words and graphics, an ad can convey a good deal of information in 30 sec- 
onds. For instance, the Richardson ad just described compressed an impressive 
career into a few sentences. Moreover, campaigns 
usually run a number of broadcast ads, often with 
each conveying some additional information. 

In races for the presidency and other offices, 
candidates take part in broadcast debates. Says 
political scientist Amy Gutmann, president of 
the University of Pennsylvania, “Nobody seems 
to be listening to anybody, let alone taking the 
views of their opponents into account in formu- 
lating their own positions. Deliberation is lack- 
ing in the presidential debates, in entertainment 
programming .. . and in most televised news 
interviews—by correspondents who answer their 
own questions and interviewees who answer 
none.”” In a 1993 report, however, scholar Stephen 
Bates said that debates matter because we experi- 
ence them together: “By giving us a nearly univer- 
sal political experience, debates have thus become a 
vehicle for our public deliberation.”®° 


Rob Kim/Landov 
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In many ways, technology has increased the volume of issue information. 
Thanks to C-SPAN, cable news outlets, and YouTube, viewers can see many campaign 
speeches in full length. Most candidates now have Web sites that include detailed 
position papers and video presentations. Some independent sites specialize in scru- 
tinizing campaign material. The Annenberg Political Fact Check (www.factcheck 
-org) monitors the accuracy of broadcast ads, debate statements, speeches, interviews, 
and news releases. In 2008, candidates set up social networking sites to allow support- 
ers to get in touch with one another and share ideas. Ordinary citizens debated issues 
on these sites, sometimes in great detail. When Barack Obama decided to vote for 
a surveillance bill before the Senate, there was heated debate on the issue at www. 
mybarackobama.com. As the photo shows, he also used his Web site to provide 
supporters with information on issues. 


Attacks 


Many worry aboutelection tactics that focus on the opponent’s faults. Most agree that 
negative campaigns have an impact, but they disagree about their value. One argu- 
ment is that negative campaigning turns people away from politics and thus depresses 
voter turnout.*! At the same time, evidence indicates that negative campaigning can 
stimulate voter interest and increase turnout, at least under some circumstances.” 
Many attack ads lack substance, but political scientist John Geer finds that “nega- 
tive ads are 50% more likely to focus on policy than positive ads. Negative ads 
are also five times more likely to document their claims than positive ads. Finally, 
negative ads are two times more likely to be specific when mentioning issues than 
positive ads.”* 

Today’s attacks are tame in comparison 
with those of the past. In 1800, some Feder- 
alists warned of the doom that would follow 
a victory by Thomas Jefferson: “Are you pre- z 
pared to see your dwellings in flames, hoary vi Sharron Angle wa 
hairs bathed in blood, female chastity vio- Se US. Sonate 2010 
lated, or children writhing on the pike and 


the halbert?”** In the 1858 Lincoln-Douglas ~ HARRY. IF You 
E ia 


debates, which many cite as the pinnacle of : = 2 
Pi aitldsa policy discussion, the candi- = ae ~ quit FIBBING ABOUT 
dates made harsh accusations about each A ME Vib Quit FELLING 
other’s records. ee 

Even advocates of negative cam- - a THE TRUTH ABOUT you 


paigning acknowledge that it can get out 
of hand. The American Association of 
Political Consultants has a code of ethics, 
which includes promises to refrain from 
falsehoods and to document any criti- 
cism of an opponent. The code has no 
enforcement mechanism, however. Some 
states have enacted voluntary codes of 
fair campaign practices, in which can- 
didates may pledge to run on the issues 
and avoid character attacks. Such pledges 
have little effect. One California pollster said of his state’s code, “Nobody gives 
a darn about it and nobody ever did.” A candidate challenging an incumbent 
district attorney raised doubts about the promises: “It’s difficult to say what 
some of these things are. A whisper campaign—what is that? How do you de- 
termine a violation? Obviously, I’m going to attack [the incumbent's] record 
and performance. Will they call that a scurrilous attack?”* 


Ethan Miller/Getty Images 


A mobile LED digital 
truck featuring an ad for 2010 Republican Senate Sune Sharron Angle in Las Vegas, 


Nevada. Angle lost to incumbent Senator Harry Reid in a campaign featuring harsh 
attacks from both sides. 
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Federal Election Commission (FEC)—the 
agency that administers federal campaign 
finance law. 


Independent expenditure—the use of 
“hard money" to support or oppose a federal 
candidate but coming from an organization 
that does not directly coordinate its efforts 
with any of the candidates. 


Bipartisan Campaign Reform Act 
(BCRA)—a 2002 federal law that banned 


soft-money contributions to political parties. 


It also increased federal contribution limits 
and indexed them for inflation. 
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Mavor Issue 
© How do candidates raise money and organize their campaigns? 


It costs money to air ads and carry out other campaign tasks. It takes strong leader- 
ship to make sure that the campaign uses the money effectively and efficiently. An 
old military saying applies here as well: amateurs talk about strategy, while profes- 
sionals talk about logistics—the day-to-day management of resources and people. 

The amount of campaign spending and the structure of the organization will 
vary widely by the office at stake and the competitiveness of the race. A candidate 
for the city council of a very small community can probably run the campaign 
from a kitchen table while spending just a few thousand dollars. Candidates for 
higher office must spend much more, hiring staff, renting office space, and buying 
ads. In 2008, House incumbents seeking reelection spent an average of $1.4 mil- 
lion, while senators spent $8.7 million.*” Spending for Senate campaigns can vary 
greatly depending on the size of the state and the closeness of the race. The most 
expensive Senate race of 2008 occurred in Minnesota, where incumbent Republi- 
can Norm Coleman raised $23.7 million to Democrat Al Franken’s $22.5 million.* 
At the presidential level, Barack Obama smashed all previous records by raising 
$745 million.® Elections for the House, Senate, and presidency cost a grand total 
of more than $5 billion.” 

Where do candidates get all this money? 


Where Campaign Financing Comes From 


Campaign finance has long been the subject of federal regulation.”' In 1907, Con- 
gress responded to business scandals by forbidding corporations and national banks 
from giving money to federal campaigns. Other laws followed, though politicians 
and interest groups found loopholes. In 1971, Congress passed the Federal Election 
Campaign Act (FECA), requiring full disclosure of federal campaign contributions 
and expenditures. In 1974, after the Watergate scandal, Congress amended FECA 
to limit contributions to all federal candidates and political committees influenc- 
ing federal elections. (Hard money is the term for contributions subject to these 
limits.) The law established the Federal Election Commission (FEC) to administer 
campaign finance regulation. 

In the 1976 case of Buckley v. Valeo, the Supreme Court upheld contribution 
limits as a way to avoid real or apparent bribery.°”? The Court deemed several other 
provisions as unconstitutional abridgements of free speech. Specifically, the Court 
ruled against limits on independent expenditures, campaign spending that a group 
does not coordinate with a campaign; candidates’ expenditures from personal 
funds; and overall campaign expenditures. 

FECA set up guidelines for political action committees (PACs), which give to 
candidates and undertake other political activities. Corporations, labor unions, and 
other organizations may set up PACs and pay their overhead costs. Federal cam- 
paign contributions may not come from corporate or union treasuries. These funds 
must come from voluntary donations from members, employees, or shareholders. 

In the late 1990s, those seeking new campaign finance rules focused on major 
loopholes. The first was soft money, political funds outside FECA limits. Federal 
regulations allowed party committees to set up separate “federal” and “nonfederal” 
bank accounts. The nonfederal or “soft money” accounts were subject to state laws, 
often looser than federal law. Accordingly, national party committees could fill soft 
money coffers with corporate and union contributions, freeing other party funds 
for federal candidates. After a wave of corporate scandals in 2002, Congress passed 


the Bipartisan Campaign Reform Act (BCRA), banning soft-money contributions 
to political parties (see Chapter 10). 
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The legislation also limited another loophole, issue advocacy advertisements. 
Buckley v. Valeo said that federal campaign finance curbs could not apply to adver- 
tisements unless they expressly advocated the election or defeat of federal candi- 
dates by using “magic words” such as “vote for? “elect, “or “reject.””? Parties learned 
that they could use unregulated money for ads that praised their own candidates 
and denounced their foes, so long as they shunned these specific terms. They re- 
ferred to such ads as “issue advocacy.” The new legislation tried to broaden federal 
regulation by including any broadcast, cable, or satellite advertisements referring 
to a candidate during “blackout periods,” within 60 days of a general election or 30 
days of a primary. 

“We are under no illusion that BCRA will be the last congressional statement 
on the matter,” wrote Justices John Paul Stevens and Sandra Day O’Connor in a 
2003 case. “Money, like water, will always find an outlet.” Indeed, one outlet was 
already flowing. Several Section 527 political groups were gathering funds for get- 
out-the-vote drives and issue advocacy advertisements. 

A controversial 2010 Supreme Court decision greatly narrowed the reach of 
federal campaign finance law. In Citizens United v. FEC, the justices struck down 
the BCRA “blackout,” as well as the longstanding ban on independent campaign ex- 
penditures by corporations. The Court said that these prohibitions banned speech 
and therefore fell afoul of the First Amendment.” Because of the Court’s ruling, 
which President Obama criticized, federal campaign finance law no longer keeps 
corporations or unions from using their own funds to advocate the election or de- 
feat of a candidate. But they must do the spending themselves. The law still forbids 
them from using their own treasuries to make contributions to candidates, politi- 
cal parties, and political action committees. (The idea is that direct contributions, 
as opposed to independent expenditures, raise concerns about corruption.) In the 
2010 campaign, the decision enabled outside groups to spend millions on ads and 
related activities. 

Under the new rules as much as the old, incumbents raise money more easily than 
their challengers. Nevertheless, fund-raising takes time that lawmakers could other- 
wise use for deliberating on issues. Some argued that contribution limits worsened 
this problem. Despite a rising cost of living, the limits stayed the same for many years, 
meaning that incumbents had to reach more and more donors. BCRA raised the in- 
dividual contribution limits from $1,000 per candidate per election to $2,000, and 
indexed this amount for inflation. (The PAC limit remained at $5,000). See Table 11-3. 

Under the Buckley decision, government may not limit candidates from spend- 
ing their personal funds. (The purpose of limits is to avoid corruption, and candi- 
dates cannot bribe themselves.) Since then, wealthy candidates have run self-financed 
campaigns at all levels. In 2001, publisher Michael Bloomberg spent $74 million to 
become mayor of New York. Four years later, he spent $85 million on reelection—or 
about $113 per vote.” In the House and Senate, party committees have courted rich 
candidates. The 2002 legislation raised the contribution limits for any House and Sen- 
ate candidates (usually incumbents) whose opponents spent large sums from their 
own pockets. In 2008, the Supreme Court struck down this provision, ruling that it 
violated the First Amendment right to spend one’s own money on campaign speech.” 

Unlike congressional candidates, presidential candidates may receive public 
funds. The money comes from dollars that taxpayers check off on their federal tax 
returns.” If a candidate for a presidential nomination meets certain fund-raising 
criteria showing broad public support, he or she is eligible for matching funds. The 
federal government will match up to $250 of an individual’s total contributions to 
an eligible candidate. In return, the candidate must agree to certain spending lim- 
its. In recent years, some candidates have found the limits too confining and have 
rejected matching funds. 

The nominee of each political party is eligible for a large grant, which in 2008 
came to $84.1 million. To get the money, a candidate must agree to forgo private 
contributions. Like every major party nominee between 1976 and 2004, John 
McCain accepted public funding for the general election. Barack Obama declined 
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Issue advocacy advertisement— 
advertisements that urge the public to 
take action on an issue. Federal law has 
attempted to limit their use as a way to 
influence candidate elections. 


Section 527 group—a group that runs 
issue advocacy ads and voter mobilization 
efforts, often as a way to get around federal 
campaign finance restrictions. 


Matching funds—money that the federal 
government provides presidential candidates 
to match the money they have raised on 
their own. Acceptance is voluntary and 
entails restrictions on fund-raising. In recent 
presidential elections, some candidates have 
decided to pass up matching funds. 
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GPABUEEESE FEDERAL CONTRIBUTION LIMITS FOR 2009-2010 


Donors Recipients Special Limits — 


Candidate State, District, National 
Committee and Local Party Party 
Committee Committee 


Individual $2,400 $5,000 $10,000 per year $30,400 Biennial limit of 
per election per year combined unit per year $115,500 ($45,600 to all 
candidates and $69,900 
to all PACs and parties) 


State, District, $5,000 $5,000 Unlimited transfers to other party 


and Local Party per election per year committees 
Committee combined limit combined limit 


National Party $5,000 $5,000 Unlimited transfers to other party $42,600 to Senate 
Committee per election per year committees candidate per campaign 
PAC $5,000 $5,000 $5,000 per year $15,000 

Multicandidate per election per year combined limit per year 

PAC not 2,400 $5,000 per $10,000 per year $30,400 

Multicandidate per election year combined limit per year 


Source: www.fec.gov/ans/answers_general.shtml#How_much_can_l_contribute. 


this funding and instead used private contributions in the fall campaign. This deci- 
sion allowed him to outspend McCain heavily: in some states, he spent several times 
as much. He could do so because he had enjoyed extraordinary fund-raising suc- 
cess. In particular, his campaign made extensive use of the Internet, both to allow 
people to give online and to stay in touch with them in hopes that they would keep 
giving up to the limit. Most contributions came from people whose donations to- 
taled $1,000 or more.” Obama profited from strong support among upper-income 
professionals, especially within the African American community. 

State and local campaign finance rules vary widely. Some jurisdictions have tight 
contribution limits and disclosure requirements, while others have few restrictions. 
One theme of races at all levels is that candidates without money criticize fund-raising 
by their more fortunate foes. Another constant is that having money is more useful 
than making an issue of the other side’s money. “The simple truth is that most voters 
think all of us in the political process are corrupt. It’s an eye-roller,” says one political 
consultant. “My advice always is to take the money because if you don’t, you're broke?” 


Where the Money Goes 


How do candidates and campaigns spend all this money? 

“Television ads” might be your guess. Presidential campaigns rely heavily on 
television, but the pattern is different for other races. The average Senate cam- 
paign puts about a third of its budget into television, compared with one-fifth for 
the average House campaign.""' In races for state legislature and many local offices, 
the share is lower. The reason is cost. Broadcast stations charge a great deal for ads, 
especially when they reach millions. A district may have only a sliver of a station’s 
Direct mail—campaign appeals, often asking market, so why buy ads when most of the audience cannot vote in the race? Direct 
for contributions, which go directly to voters mail may make more sense, because campaigns can target it to households in their 
via postal mail. voting area.' 
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Campaign consultants—professionals who 
Campaigns, American-Style contract with political campaigns to provide 
Campaign politics is a major United States export. For decades, American political ST PAUSE R AUIS ee anise) 


consultants have been working in elections around the world. 

Democrat Joseph Napolitan was among the first. "| started working overseas in the 
1960s," he told a reporter in 1998. He visited Europe every few months to meet poten- 
tial clients. “I got to know a bunch of people, and when they started looking around for 
American consultants, | was the only one they knew." 

Sometimes consultants have come home with valuable lessons for American politics. 
In the 1970s, pollster Robert Teeter worked for Canada's Progressive Conservative Party. 
Canadian television was broadcasting floor proceedings of the House of Commons, and Tee- 
ter noticed that Conservative members were skillfully using that coverage to score political 
points. He discussed his observations with Republicans in the U.S. House of Representatives, 
where C-SPAN coverage was just getting under way. Freshman Newt Gingrich took Teeter's 
observations to heart and made C-SPAN a central part of his political strategy.’ 

Consultants also draw on American lessons when advising foreign clients. Stanley 
Greenberg, who had polled for Bill Clinton, worked for the British Labour Party in the mid- 
1990s. Noting that Clinton had taken Republican positions on certain issues, he advised 
the Labourites to moderate their stands in order to appeal to centrist voters. They did so, 
sweeping the Conservatives out of power. 

In appealing to international clients, Greenberg's firm stresses its sensitivity to 
differences between the United States and other countries: 


sy 


Our work with international leaders and campaigns spans all levels—presidents, 
parliaments, governors, and mayors. We understand 2-party and multi-party dynam- 
ies; single-round and multi-stage elections; first-past-the-post and proportional 
representation systems; and the importance of coalition dynamics. We believe in 
learning as much as possible about the countries we work in—the people, politics, 
electoral system, history, and culture—before we start work. We know every country, 
every political system, and every campaign is unique." 


The new democracies of the former Soviet bloc opened up new markets for American 
political consultants. The trend even spawned a cable movie. Jeff Goldblum, Antho- 
ny LaPaglia, and Liev Schreiber starred in Spinning Boris, a 2003 Showtime production 
about three American consultants who helped Boris Yeltsin win a 1996 reelection race as 
president of Russia. ' 


The more costly the race, the more likely it is that the can- 
didate will hire campaign consultants, professional advisers 
who can run nearly every aspect of an election contest. The 
first professional campaign consultants started business during ; Media, 
the 1930s, and by the end of the century, they had largely sup- $427.6M 
planted volunteers and party officials in the top posts of large 
campaigns. In addition to general consultants, there are also 
consultants for specific tasks, such as the following: 


© Media production and placement—making print and 
broadcast advertisements and placing them where they 
will have the greatest effect. These expenditures tend to be 
high in presidential races (see Figure 11-4). 

e “New media’—developing Web sites and social network- 
ing groups, posting video on sites such as YouTube. 


, 


° Polling—taking random samples of public opinion to find _ “FIGURE 11-4. The bulk of the Obama campaign's war chest 
out how well the candidate is doing and reckon what ap- Ree Ae atta: 
proaches will gain more votes. Source: Center for Responsive Politics, "Barack Obama: 

© Direct mail and telephone voter contact—sending messages Expenditure Breakdown,” www.opensecrets.org/pres08/expend 


to individual voters php?cycle=20088tcid=n00009638, accessed June 24, 2009. 
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° Press—writing news releases and handling questions from reporters. 

° Fund-raising—gathering money by direct mail, the Internet, or solicitation of 
political action committees and other large givers. 

° Field operations—engaging in the true hand-to-hand combat of campaigns, in- 
cluding rallies and door-to-door canvasses. 

© Get-out-the-vote (GOTV)—identifying supporters and making sure that they 
cast ballots either at the booth or by mail. 

¢ Research—gathering material on issues and gaining intelligence about the op- 
position, and studying the vulnerabilities of one’s own candidate. 


The Center for Responsive Politics, which backs more curbs on campaign fi- 
nance, says that the costs of consulting make money-hungry politicians beholden 
to special interest contributors.” Bradley Smith, a former member of the Federal 
Election Commission, replies that regulation itself is driving ordinary people out of 
politics. Prior to FECA, he says, citizens simply campaigned for candidates they liked. 
“They'd print their own literature, hold rallies, and so on. But now to do that, they’d 
first have to organize a committee and name a treasurer; and if they collect money 
at a county fair, they risk running afoul of the law. So that kind of grassroots politics 


is no more.”!”” 


i { ELECTIONS, CAMPAIGNS, AND DELIBERATIVE 
DEMOCRACY 


What good does an election do? Needless to say, it results in the choice of public 
officials. But as the beginning of this chapter suggested, there are other ways to do 
that. Campaigns and elections are valuable because they also serve other purposes. 
Ideally, they enhance deliberation, both by candidates and by the people they seek to 
govern. They provide opportunities for 
active citizenship at all levels, and they 
PHOTO ESSAY enable the people both to provide the 
government with mandates for action 
and to check elected officials if they ex- 
ceed or violate their mandate. As this 
chapter has described, however, the 
electoral system does not always live up 
to this ideal standard. 
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Clem Whitaker and Leone Baxter 

More than anyone else, Clem Whitaker and 
Leone Baxter deserve credit for establishing 
campaign consulting as a full-time business. 
In 1933, a California utility company 
launched a ballot measure to stop a public 
works project that might jeopardize its business. Supporters of the project hired two 
young people to defeat it. Clem Whitaker had been a reporter, and Leone Baxter had run 

a small Chamber of Commerce. Together, they used free and paid media to defeat the 
measure. Demonstrating that politics is a very practical business, the defeated utility 
offered them an annual retainer for their services, and they agreed to work for their 
recent foe. Incorporating themselves as Campaigns, Inc. (and eventually getting married), 
they would provide consulting to a variety of candidates, ballot measure campaigns, and 
interest groups. Perhaps most notably, they helped the American Medical Association beat 
back national health insurance during the 1940s. Today, most political consultants do not 
remember Whitaker and Baxter, even though they are following in a path that the couple 
laid out.'° 


George Skadding/Time Li 


What Elections Do for 
Candidates and Voters 


Elections concentrate the mind. They 
force citizens to review the public re- 
cord, to reflect on the candidates’ char- 
acter and positions, and decide which 
people and policies would better serve 
the community, the state, or the coun- 
try. The result is a more deliberative 
appraisal of the government’s perfor- 
mance than one would normally find 
between elections. 

As Chapter 8 on public opinion and participation makes clear, many citizens 
do not vote, and many voters are not diligent in studying campaign materials, but 
without campaigns and elections, the level of interest and knowledge would be far 
lower. Candidates who challenge current officeholders and policies strive to educate 
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people about public problems. Incumbents and their allies draw attention to the 
good things that current policies have done. Thanks in part to 30-second ads, even 
the less attentive citizens end up learning something about these arguments. 

Campaigns educate candidates, too. When they prepare for debates, interviews, 
and town hall meetings, they have to learn more about a broader range of issues 
than they would otherwise. In anticipating attacks, they confront their own faults. 
On the campaign trail, they encounter all kinds of people and may find out about 
issues that they had not considered before. When John F. Kennedy campaigned in 
the 1960 West Virginia primary, the poverty he saw made a deep impression on him. 

Elections and campaigns are about acting, not just learning. Seeking elective 
office gives a citizen a chance to serve the public. Analyses of political candidates 
sometimes assume “progressive ambition,” or the notion that each office is but a 
step to the next one up. This notion applies only in certain cases. The great major- 
ity of elected offices in the United States—school boards and low-visibility local 
posts—do not attract would-be presidents. People run for these offices because they 
want to do something for their community.!° 

Although Bradley Smith may be right that regulation has closed the door 
on some forms of citizen activism, campaign technology has opened others. As 
mentioned before, citizens can now debate issues on candidate blogs. And You- 
Tube has created avenues for campaign activism that no one expected a few years 
ago. With a video camera and modest computer equipment, anyone can make a 
campaign ad that millions could see. In 2008, the Obama campaign used social 
networking and other technologies to mobilize thousands of volunteers. With 
guidance and technical support from a vast network of paid organizers and local 
team leaders, volunteers rang doorbells, made phone calls, drove people to rallies 
and voting booths, and talked up their candidate in everyday settings. Obama 
supporters hoped that the impact of the mobilization would outlast the cam- 
paign itself. “They’ve invested in a civic infrastructure on a scale that has never 
happened,” said a veteran organizer who helped train Obama staff. “It’s been an 
investment in the development of thousands of young people equipped with the 
skills and leadership ability to mobilize people and in the development of leader- 
ship at the local level. It’s profound.”'"” 


Mandates and Checks 


Successful candidates often claim to have a mandate, an endorsement of their 
policies, which in turn gives them the moral authority to put those policies into 
practice. New presidents or governors often refer to their mandate when seeking 
legislative approval for their programs. Political foes quarrel about the existence 
of a mandate. Scholars disagree about whether mandates even exist in the first 
place.'"! Those who deny the existence of mandates note the large number of citi- 
zens who do not vote. Getting an absolute majority of the voting-age population, 
however, is an impractically high standard. Lyndon Johnson won a historical 
landslide in 1964, but with a 62% turnout of the voting age population, his 61% 
of the popular vote came to just 38% of the voting-age population. (That is, 62% 
times 61% equals 38%.) He needed 80% of the vote to get a majority of adults. 
A mandate is questionable when the winning candidate is vague on key issues. 
But as we see in Chapter 10, a major contemporary concern is not the partisan 
differences are too fuzzy but that they are too sharp. On the one hand, when posi- 
tions are clear and the margins are large, it is hard to deny a mandate. On the other 
hand, some political leaders have gone in directions that their voters did not expect 
or approve. In 1964, Lyndon Johnson talked about ambitious plans for domestic 
policy. His big victory and massive Democratic congressional gains gave him rea- 
son to claim a mandate for such plans. At the same time, however, he did not dis- 
close what his advisers were telling him about the risks of American involvement in 
Vietnam (see the Pledges.and Promises box). As historian Michael Beschloss says: 


Mandate—an election victory that indicates 
strong voter approval of the winner's plans 
and policies. 
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Certainly Johnson was reluctant to make crucial decisions amid the heat and 
pressures of a campaign, if he could help it. But his approach kept Americans 
from fully knowing whom and what they were voting for in 1964. It also trag- 
ically foreclosed the possibility of a grand national debate that might have 
educated both Johnson and the American people as they faced one of the 
most important presidential decisions of the century—whether the United 
States should make a monumental commitment to war in Vietnam.’ 


The electorate giveth, and the electorate taketh away. If voters dislike the results 
of the previous mandate, they can vote out the incumbents in the next election. In 
the case of national politics, they do not even have to wait until the next presiden- 
tial race. Midterm elections provide them with a means to reverse or modify the 
president’s policies.''? For instance, Republican losses in the 1982 midterm curbed 
President Reagan’s ambitions for conservative domestic policy. In 2010, the Repub- 
lican takeover of the House put enormous hurdles in the way of President Obama's 
ambitious domestic policy agenda. 

The midterm policy effect has limits. A president has enormous institutional 
power over foreign policy and national security. A chief executive may stay the 
course in spite of an adverse midterm election. Although Democrats took control of 
Congress in 2006, for instance, President George W. Bush did not withdraw forces 
from Iraq. 

As we saw earlier, the framers devised a system enabling institutions to check 
one another. Even ballot initiatives and other versions of direct democracy are 
subject to these institutional checks. Courts may overturn them, or the federal 


Campaign Promises 


Two campaign promises haunt American politics. 


in Vietnam. "We are not about to send American boys nine or ten thousand nne away 
home to do what Asian boys ought to be doing for themselves,” he said.""* In Marct 
next year, however, he sent American ground troops to Vietnam. In a speech at Johns. 
University in April 1965, he said, “[Wle have made a national pledge to help ee 
defend its independence. And | intend to keep that promise.""® " 
By the end of 1965, the troop level was 185,000; within four years, it stood oS at 
Believing that he had not told the truth, many Americans turned against Johnson, a 
chose not to seek another term in 1968. 


taxes, but | will. And Congress will push me to raise oo and I'll say no, and tel ush, and 
I'll say no, and they'll push again. And I'll say to them: Read my lips. No new taxes.” ee 
Two years later, he agreed to a large tax increase. ay 
By the time of his 1992 reelection campaign, the term "read my lips" had be 
bitter joke. "I think a lot of us didn't have a sense of just how serious a pledge Geor 
had broken,” pollster Peter D. Hart told the New York Times. "Now I'm finding that it's co 
him more than anything else and hurt politicians in general. The promise was as clos 
politician can come to putting his imprint in Grauman's Chinese Theater. The voters took i 
a blood oath. How can a politician take a blood oath to the voters again?”"® Bush lo t 
Clinton, receiving the lowest percentage of the popular vote of any incumbent since 
Howard Taft in 1912. é 
Despite such incidents—or perhaps because of them—presidents and other polit 
generally try to keep their campaign promises. Although he met with frustration o 


care reform, Bill Clinton did follow through on his pledges to cut the deficit and expand 
ternational trade. 
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DELIBERATION, CITIZENSHIP, AND YOU 


In 2000, Claremont McKenna College seniors David Enrich and Matthew Gross- 

mann believed that it would be undemocratic to deny the White House to the Votewithamerica 
popular vote winner, Al Gore. (They themselves had voted for third party candi- 

dates.) They launched a Web site, www.votewithamerica.com, which posted con- ASN 
tact information for 172 Republican electors in 18 states. On the site, they urged 
citizens to ask these electors to switch to Gore. If three had changed their votes, 
Gore would have won. A switch of two would have sent the election to the House. 

Enrich said of the effort to influence electors, “This situation makes it par- 
ticularly appropriate. They are part of a deliberative body that is going to decide 
the next president.”'”” 

The effort helped prompt the Bush camp to keep in close touch with their 
electors, just in case any threatened to defect. Although some electors reported a 
deluge of phone calls or e-mails, not one Republican voted for Gore. Neverthe- 
less, the electronic grassroots campaign generated a huge amount of publicity, 
receiving coverage from newspapers, television networks, and even the interna- 
tional press corps. 

In the end, the only elector who did not follow the popular vote was a Dem- 
ocrat from the District of Columbia, who cast a blank ballot to protest the Dis- 


trict’s lack of voting representation in Congress. 


government may assert jurisdiction, as in the case of medical marijuana laws. 
Bureaucrats and legislators may balk at carrying out measures they disapprove.''” 
To say that one election is not always decisive is not to say that elections 
are irrelevant. In the end, a series of election returns may lead to major policy 
change. Just as important, each election campaign renews discussion about 
public issues. Alexis de Tocqueville described presidential elections of the early 
nineteenth century: “The whole nation gets into a feverish state, and the elec- 
tion is the daily theme of comment in the newspapers and private conversation, 
the object of every action and the subject of every thought, and the sole interest 
for the moment.”''® Today’s elections do not quite live up to this description, 
but they help sustain the public deliberation on which democracy depends. 


~ SUMMARY 


The United States has a complex election system because of federalism, bicameral- 
ism, and the separation of powers. This system necessarily means a large number of 
elective offices, along with decentralization of election rules. Controversy has long 
surrounded election procedure and technology. 

Elections take a variety of forms: ballot measure contests, partisan and non- 
partisan primaries, district and at-large races. Americans pay closest attention to 
presidential elections, which have rules of their own. Through primaries or cau- 
cuses, each state chooses delegates to national party conventions. In November, 
nominees face off in the general election, whose outcome depends on the electoral 
college. Although the winner of the popular vote usually gets a majority in the 
electoral college, the 2000 election served as a reminder that the results can diverge. 

Elections are expensive, and federal campaigns take place under intricate 
rules regarding contributions. The necessity of fund-raising and the difficulty 
of rule compliance may leave candidates with little time to focus on the issues, 
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and they may hinder citizen involvement in some ways. Nevertheless, technology 
has opened new doors to participation and deliberation. Elections educate can- 
didates and voters alike, and they allow the electorate both to empower officials 
and to check them. The importance of elections lies not just in the identity of 
the winners but in the ways that they win. Elections are an important occasion 
for policy deliberation, and campaigns provided many opportunities for active 


citizenship. 
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OBJECTIVES 


After reading this chapter, you should be able to 


e Identify the major news media and described how they have changed 


over time. 


e Explain various ways in which the media affect politics. 


e Discuss strengths and weaknesses of the American news media. 


e Analyze ways in which government regulates and influences the news 


media. 


e Understand how public figures seek to shape news coverage. 


e Appraise ways in which the media foster deliberation and citizenship. 
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Mass Media 


News photographs have power. In 1991, 
President George H. W. Bush banned the 
media from covering the return of overseas 
casualties to Dover Air Force Base, the entry 
point for service personnel who have died 
overseas. Officials explained the ban asa 
way to protect families’ privacy and prevent 
politicians from exploiting the images of 
caskets. Mickey Osterreicher, counsel to the 
National Press Photographers Association, 
disagreed, calling the ban “a brazen attempt 
by the military to deny history.” In 2009, the 
Obama administration changed the policy, 
allowing news media to photograph the 
flag-draped caskets of fallen U.S. troops 
returning home if their families agreed. 


Mass Media 
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News—information about events that are 
recent, unusual, and important. 


Mass media—Means of broadly distributing 
information or entertainment, including 
newspapers, magazines,television, radio, and 
the Internet. 


News media—the means of transmitting 
news to broad populations, including 
television, radio, newspapers, magazines, and 
the Internet. 


President Obama speaks 


during a 2010 town hall on the BET, CMT and MTV networks. He appeared before some 250 
young people and answered questions from the studio audience as well as from viewers who 


submitted questions via Twitter. 


INTRODUCTION ~ 


News is information about events that are recent, unusual, and important. Such a 
definition may sound simple, but it leads to more complex questions. Who brings the 
news? How do these people shape the kinds of information that reaches the public? 

Little political news reaches us by our own firsthand experience. Average 
Americans have not met major political candidates, witnessed foreign battles, or 
inspected raw economic data. Instead, they count on mass media, the means of 
broadly distributing information. The mass media include newspapers, magazines, 
television, radio, and the Internet. These media also convey various kinds of enter- 
tainment, so we use the term news media for those segments that focus on news, 
particularly about politics. We use the terms press and news media interchangeably. 

It is appropriate that we refer to news organizations as “media.” In the physical world, 
a medium can filter another substance. Filtering and selection constitute a large part of 
a newsperson’s job. Only so many minutes are in a broadcast and so many pages in a 
paper. From a sea of facts, news outlets have the time or space for just spoonfuls. What 
they feature may drive political debate, while what they leave out will sink into the murk. 
So although the press may not dictate what we think, it does affect what we think about. 

In selecting what to cover and how, journalists face competing pressures. On 
the one hand is the pressure to pump up revenues. When clicking through news 
channels, viewers are more likely to stop on stories of sex and violence than on 
explanations of the federal budget. More sex and violence means higher ratings. 
On the other hand, many journalists resist pandering. They gain their peers’ esteem 
with stories that foster public deliberation. That is one reason why the press some- 
times does cover complex policy issues. 

Do journalists deliberately favor certain points of view? There is serious debate 
as to whether such bias exists and what side it may take. But undoubtedly political 
figures try to mold public opinion by 
molding media coverage. In that sense, 
there is a bias toward those who know 
how to sway the media. 

Effective deliberation depends on 
accurate knowledge. Because of the 
Internet, cable television, and other 
technologies, Americans can tap far 
more sources of news and entertain- 
ment than ever before. But quantity 
does not equal quality. The media may 
sometimes offer a warped view of poli- 
tics and public issues, and the pursuit 
of truth faces a variety of obstacles, 
including manipulation by politicians. 
With an eye to such issues, this chap- 
ter examines the role and structure of 
the media and their influence on the 
American political process. It asks how 
well today’s media foster citizenship 
and deliberation. 
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A BRIEF HISTORY — 


Major Issue 


® How have technological and organizational changes shaped the mass media 
over time? 


The mass media have played a central role in American politics since the Founding. 
Hamilton, Madison, and Jay published The Federalist Papers as a series of newspaper ar- 
ticles responding to Anti-Federalist essays, which also appeared in newspapers. This ex- 
change was an early example of the ways in which the press can promote deliberation. In 
this case, deliberation resulted in the ratification of the Constitution, and soon afterward, 
Congress included freedom of press in the First Amendment. In 1792, it went further, 
giving newspapers direct assistance by providing them with low postal rates. A few years 
later, however, Congress undercut the press by passing the Sedition Act, which forbade 
criticism of the government (see chapter on civil liberties). The act expired in 1801, but 
its short life signaled that politics and the media would have a turbulent relationship. 


The Era of Ink 


In the early days of the republic, newspapers had close ties to political parties. During 
the 1830s and 1840s, they sought larger readerships and greater profits, and they fo- 
cused more on reporting. Improvements in papermaking and printing made it more 
cost-effective to produce newspapers in mass quantities. Other technological develop- 
ments changed the way news organizations worked. Before the nineteenth century, it 
took a long time for writers to reach the scene of faraway news, and just as long for 
them to send their stories back. By the mid-1800s, however, railroads enabled jour- 
nalists to travel quickly, and the telegraph allowed them to transmit stories instanta- 
neously to their newspapers. During the Mexican-American War (1846-1848), the 
publisher of the New York Sun arranged to receive reporters’ battle dispatches through 
a system of horse riders, railroads, and telegraphs. Other newspapers joined the ven- 
ture, which was the forerunner of the Associated Press (AP), discussed later. | 

A less-noted innovation helped reporters write word-for-word accounts of news 
events and interviews. In the 1840s, a new method of shorthand improved the speed 
and accuracy of transcription, so newspapers soon came to value reporters with short- 
hand skills. In the Lincoln-Douglas debates of 1858, the development of shorthand 
converged with the growth of railroads and the telegraph. At each debate site, Chicago 
Tribune reporter Robert Hitt would take down the exchanges in shorthand. Then he 
would catch the first train to Chicago and turn the shorthand into readable text dur- 
ing the journey. The Tribune could publish the full transcript within 36 hours.’ (The 
rival Chicago Times did likewise.) And by telegraph, the text reached papers around 
the country in three days. Thanks to technological change, therefore, many Americans 
soon had access to a profound deliberation on the meaning of their country. 

After the Civil War, daily newspaper circulation grew rapidly, rising from 2.6 
million in 1870 to 15.1 million in 1900.° Publishers Joseph Pulitzer and William 
Randolph Hearst promoted this growth, helping turn newspapers into big business. 
Both emphasized sensational stories of sex and violence. Critics referred to such 
practices as “yellow journalism, after a cartoon character, the Yellow Kid. To this 
day, the term applies to excessive coverage of lurid events. 

There was more to the press than yellow journalism. In 1896, Adolph Ochs 
bought the New York Times and set about to turn the struggling paper into a model 
of professionalism and impartiality. In the years ahead, it would regularly publish 
key speeches and other documents, thus becoming a primary source for scholarly 
research and public deliberation. 

A group of reporters of the early 1900s wrote about corruption. President The- 
odore Roosevelt praised their work, up to a point: “There is filth on the floor and 
it must be scraped up with the muck-rake; and there are times and places where 
this service is the most needed of all the services that can be performed.” But he 
cautioned that if they “gradually grow to feel that the whole world is nothing but 
muck, their power of usefulness is gone.”* Despite the criticism, investigative report- 
ers eventually embraced the word muckrakers. We still use this term for journalists 
who expose misconduct in government and business. 

In addition to newspapers, the muckrakers published their work in books 
and magazines, whose numbers increased during the late nineteenth and early 
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Yellow journalism—news coverage that 
emphasizes sex, crime, and scandal over 
substantive public policy. 


Muckrakers—journalists who expose 
misconduct in government and business. 
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Network—a broadcast organization that 
simultaneously supplies radio or television 
programs to stations in different cities. 


: <i GER ‘ 
Edward R. Murrow fh. aA 
reports from London during World War Il. 


twentieth centuries. Further improvements in publishing technology had brought 
down prices, making these print media affordable for large numbers of Ameri- 
cans. Compulsory education expanded the market by increasing the number of 
Americans who could read. Between 1870 and 1910, the literacy rate grew from 
80% to 92.3%.° 


The Era of Sight and Sound 


Until the early twentieth century, print was the only practical means of distribut- 
ing news to far-flung audiences. After World War I, broadcasting became part of 
the mass media. Between 1922 and 1940, the number of households with radio 
sets grew from 60,000 to more than 28 million.’ At first, each station aired only its 
own news and entertainment programs. In 1926, the National Broadcasting Com- 
pany (NBC) formed the first permanent broadcast network, a system by which the 
company would simultaneously supply programs to stations in different cities. The 
Columbia Broadcasting System (CBS) soon followed. Through radio networks, 
broadcast journalists and public figures could now reach millions of Americans 
at once. Franklin Roosevelt was the first national politician who fully grasped this 
potential. During his presidency (1933-1945), he gave 30 “fireside chats,’ radio ad- 
dresses on a variety of topics.’ Unlike other politicians of the era, who often spoke 
into the radio microphone as if addressing a crowd, Roosevelt knew that he was 
talking to citizens in their living rooms. He used a conversational tone that led mil- 
lions to feel a connection with him. 

During the 1930s and 1940s, radio enabled the public to have a real-time 
experience of major events, such as the deadly 1937 fire that destroyed the 
airship Hindenburg. World War II gave a high profile to reporters who broad- 
cast from Europe, such as Edward R. Murrow of CBS. 

When they were not listening to the radio, Americans were flocking to 
movie theaters. Between 1922 and 1942, average weekly attendance more 
than doubled, from 40 million to 85 million.’ (In the middle of this period, 
silent movies gave way to “talkies.”) Some movies addressed political issues, 
but more often, politics entered the theater by way of newsreels. Coming 
before the main feature, these short documentaries usually covered several 
current news stories. 

After the war, television cut deeply into movie attendance and eventu- 
ally meant the end of newsreels. TV also displaced radio as the dominant 
broadcast news medium. In 1954, Murrow aired a tough documentary about 
Senator Joseph McCarthy, the Wisconsin senator who had made extravagant 
claims about communist infiltration. (The 2005 movie Good Night and Good Luck 
dramatized the Murrow-McCarthy confrontation.) Public opinion was turning 
against McCarthy, and the Murrow broadcast hastened his fall, which ended in a 
Senate censure. Six years later, John Kennedy and Richard Nixon faced off in the 
first televised debates between presidential nominees. Kennedy looked more poised 
than Nixon, and the debates may have helped tip the close election to Kennedy.’ 

The year 1963 was a milestone. CBS and NBC moved from 15-minute to 
30-minute evening news programs, increasing their ability to cover politics. For the 
first time, pollsters reported, television topped newspapers and radio as Americans’ 
main source of news.'’ Television made President Kennedy’s assassination a shared 
national experience, and two days after his death, viewers witnessed the murder of 
assassin Lee Harvey Oswald during a live broadcast. Ever since then, Americans have 
turned on their televisions on hearing word of a disaster or other breaking news 
event. For many, news means TV. 

As we shall see, however, two features of the medium pose problems for news 
broadcasters. First is public ownership of the airwaves. Unlike print media, tele- 
vision stations must secure government licenses, which potentially give public 
officials a way to pressure television journalists. Second, the broadcast television 
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networks, like the radio networks from which they grew, are mainly in the enter- OTR 
tainment business. They make most of their money not by airing policy delibera- 
tion but by selling ads on comedies, dramas, and sports programs. When there 
is competition for scarce resources such as money or airtime, the networks may 


favor entertainment over news. 


The Era of Cable and Conglomerates 
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Newspaper chain—a business owning 
multiple newspapers. 


In the 1970s, cable television started providing large numbers of Americans with 
greater choices in news as well as entertainment. The year 1979 brought C-SPAN, 


a cooperative enterprise of the cable television in- 
dustry. C-SPAN provided gavel-to-gavel coverage 
of the House of Representatives, and it would soon 
offer unedited coverage of congressional hearings 
and other public affairs events. (Several years later, 
C-SPAN 2 would cover the Senate.) In 1980, the 
Cable News Network (CNN) started operation as 
the first all-news television network. At first, the 
“big three” broadcast networks (NBC, CBS, and 
ABC) seemed to have little to fear, but CNN grad- 
ually gained an audience. A turning point came 
at the start of the 1991 Gulf War. CNN led the 
coverage because it had the only correspondents 
broadcasting live from Baghdad. In 1996 came 
two additional all-news cable networks, MSNBC 
and Fox News. The big three broadcast networks 
would continue to have larger audiences, but their 
numbers would decline (see Figure 12-1). 

Politically aware Americans could now im- 
merse themselves in television news. On C-SPAN 
and sometimes on the other cable news networks, 
viewers could watch speeches in their entirety. 
They would not have to rely on reporters and 
editors to select bits and pieces for them. In this 
sense, cable gave Americans unprecedented access 
to news and political information. 

Around the same time, talk radio became 
more important. FM radio had become widely 
available, and music programming was shift- 
ing to the better sound quality of the FM dial. 
Many AM stations switched to news and talk. 
Satellite technology made it more economical to 
transmit talk shows to stations throughout the 
‘country. The growth of toll-free telephone lines 
enabled people to make free long-distance calls 
to these shows.'' Because anyone with a phone 
could now speak nationwide, it appeared that 
the mass media were becoming more diverse and 
decentralized. 

But other trends were at work in the media 
business. Between 1970 and 2008, the number of 
daily newspapers declined from 1,748 to 1,408." 
Ninety-eight percent of cities now had only a single 
local paper. And the remaining local papers were 
often not under local control. Newspaper chains— 
businesses owning multiple papers—played a 
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ie FIGU E 12-1A Viewership of broadcast network evening news has plunged. 


Source: Project for Excellence in Journalism, STATE OF THE NEWS MEDIA 2009 at http:// 
www.stateofthenewsmedia.org/2009/narrative_networktv_audience.php?cat=2&media=6. 
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FIGURE 12-1B. Viewership of prime-time cable news programs increased, 
leveled off, and then grew again in 2008. 
Source: Project for Excellence in Journalism, STATE OF THE NEWS MEDIA 2009 at http:// 
www.stateofthenewsmedia.org/2009/narrative_cabletv.audience.php?cat=1&media=7. 
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more important role in American journalism. As of 2002, the 22 largest chains owned 
39% of all newspapers, which in turn accounted for 69% of daily circulation.'* More- 
over, both news and entertainment increasingly came under the control of media 
conglomerates, corporations owning several different kinds of media businesses (see 
Table 12-1). Toward the end of the decade, the trend reversed slightly—not because 


GRABLE 29 | WHO OWNS THE MEDIA? 


[et Siemens Re Je 
Media conglomerate—a large corporation 
that owns a variety of media outlets. 


Newspapers Books 
Broadcasting and Magazines Film and Others 
News Corp. Fox Network New York Post 20th Century Fox HarperCollins 
Fox News Channel TV Guide (part) Fox Searchlight Myspace.com 
FX Times of London Zondervan 
27 IV stations Wall Street Journal 
CBS CBS Simon & Schuster 
Showtime 
CW (part) 
29 TV stations 
129 radio stations 
General Electric NBC Universal GE Consumer Products 
MSNBC ’ GE Aircraft Engines 
CNBC GE Power Systems 
Bravo 
Telemundo 
28 TV stations 
TimeWarner CNN Time Warner Brothers Warner Books 
Time Warner Cable Fortune Little, Brown 
HBO Sports Illustrated AOL 
CW Network Money 
TNT People 
True 1V 
Walt Disney ABC Discover Walt Disney Hyperion 
Disney Channel Inst! Investor Touchstone Baby Einstein 
A&E (part) Miramax Disney Resorts 
ESPN Hollywood Records 
10 TV stations 
46 radio stations 
Tribune Co. 26 TV stations Newsday (NY) Chicago Cubs 
Chicago Tribune 
Los Angeles Times 
Baltimore Sun 


10 other papers 


Gannett 22 TV stations USA Today 
100 other papers 


To a large extent, the news and entertainment media are part of the same corporate families. 


Source: Columbia Journalism Review, "Who Owns What," at www.cjr.org/tools/owners, accessed October 11, 2010. 


local journalism was flowering but because some chains broke up, went bankrupt, or 
sold their money-losing papers. Accordingly, there is widespread concern that fewer 
media voices are contributing to public deliberation. CNN founder ‘Ted Turner said, 
“[OJnly a few corporations decide what we can choose. That is not choice. That’s like 
a dictator deciding what candidates are allowed to stand for parliamentary elections, 
and then claiming that the people choose their leaders.” 


The Era of the Internet 


The most important recent development has been the growth of the Internet. In 
1994, just 14% of Americans reported online activity.'° Sixteen years later, that fig- 
ure was up to 79%.'’ With the expansion of the Internet came the development of 
online news and information. A key event occurred early in 1998, when the online 
Drudge Report broke the news of President Clinton’s affair with a White House in- 
tern. Later that year, the independent counsel’s report went online just as soon as 
hard copies were available. In that sense, the Internet helped open the way to a 
presidential impeachment. 

During the early years of the mass Internet, most information flowed one way: 
from Web sites to users. More recently, advances in technology have allowed mil- 
lions to post their own material. Initially, most of this material consisted of text. 
In February 2005, online video took a leap forward with the founding of YouTube. 
Users can easily upload video clips on www.youtube.com and share them through 
Web sites, mobile devices, blogs, and e-mail. 

As of 2008, there were about 133 million blogs worldwide.'* Survey evidence 
suggests that at least 25 million of them originate in the United States.'’ About 11% 
of American bloggers say that they focus mainly on government and politics, so one 
can reckon that over 2 million American political blogs exist.”” Most have tiny audi- 
ences, and only 9% of Americans report that they check political blogs regularly.”! 
Nevertheless, a few dozen blogs do have impact. Among the most influential are the 
liberal Daily Kos (http://dailykos.com) and Huffington Post (www.huffingtonpost.com) 
and the conservative Little Green Footballs (http://littlegreenfootballs.com/weblog/) 
and Michelle Malkin (http://michellemalkin.com/). 
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Sometimes bloggers have drawn attention to Cox& 
stories that the sap ate a Pons aah Forkum BLOGCERS AGAIN? : 
ably overlooked or bungled.” In 2007, or instance, WHAT DO THEY _ = 
Talking Points Memo (www.talkingpointsmemo WANT THIS TIME 4 | 


.com) gathered and posted information about the 
firing of several federal prosecutors. The story, 
which prompted critics to accuse the Bush admin- 
istration of improper political influence, triggered 
a significant controversy.”’ Although journalists 
may face serious time or space constraints in their 
regular reporting, many now keep blogs where they 
can offer additional details or viewpoints. Other 
blogs provide expert commentary on specific top- 
ics such as election law (electionlawblog.org) or 
public opinion (www.pollster.com/blogs). 

The rise of political blogs could mean that 
the sources of political news are becoming more 
decentralized. There is a catch, however. Report- 
ing is difficult, whereas tapping traditional news 
sources has become very easy. Most major news op- 
erations now put material online, usually for free. 
Years ago, for instance, only news organizations had 
direct access to the Associated Press and other wire 
services. Today, anyone can find AP stories at many sites or search them at news 
.google.com. Aside from a few exceptions such as Talking Points Memo, blogs offer 


oons 


al Cart 


Cox & Forkum Editoria 


Although many question ; if 
their accuracy, bloggers see themselves as an important corrective to the 
mainstream media. 
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Changes in News Consumption 


Adult percent 


eS ee ae 
Serine pes Percent of adults who reported checking various news sources 


“yesterday.” 


Source: From Pew Research Center for the People and the Press. Copyright © 2008. 
Reprinted with permission. 


little original reporting. Most blog posts consist of 
commenting on—or “chewing”—stories from ex- 
isting news organizations. If the flow of informa- 
tion from such sources is shrinking, then the blogs 
have less to work with. 

Ironically, the Internet itself jeopardizes that flow. 
The availability of online content has caused huge 
economic problems for the news business (see Figures 
12-2 and 12-3). When it comes to national and in- 
ternational news, each local paper must compete not 
only with nearby publications but with a multitude of 
online sources. In turn, these sources compete with 
one another. And with so many users posting broad- 
cast news stories online, TV networks must compete 
with YouTube. According to a 2008 survey, more than 
three-quarters of journalists say that the wider range 
of news choices is a major reason why some news or- 
ganizations have lost their audience.” 

More basically, why would people pay for news- 
papers or magazines when they can get the same 
material online? And not only are Internet news sites 
competing for circulation, but Internet advertising 
has cut deeply into a key source of revenue. News- 
papers once could make a great deal of money sell- 
ing classified ads, particularly for real estate. Now 


home buyers can log on to real estate sites, while buyers and sellers of merchandise go 
through eBay. Retailers have also cut back on print advertising. Overall, newspaper ad 
revenue dropped 23% in 2007 and 2008, and fell another 26% in 2009, even though 
the recession technically ended in mid-year.” As a result, many news organizations 
have had to slash budgets or close their doors. Thousands of journalists have lost their 
jobs, and newspapers have cut the scope of their coverage. Between 2003 and 2009, the 
number of full-time reporters covering state capitols dropped by 30%.”° Papers also 
closed bureaus in Washington, DC, and in foreign countries.”” 

We shall shortly return to “bottom-line” pressures. First, we need to ask a very 
basic question: how do the news media affect political life? 


Bf Mepia impact 


Mauor Issue 


© What role do the media play in the political process? 


“In proportion as the structure of a government gives force to public opinion,” 
said George Washington in his Farewell Address, “it is essential that public opinion 
should be enlightened.” Civic virtue depended on this enlightenment, he said, so he 
urged his fellow citizens to “promote institutions for the general diffusion of knowl- 


»2 


edge.’** He was thinking of schools and universities, but the mass media can serve 
this purpose as well. Writing of the connection of citizenship and the media, jour- 
nalist and educator David T. Z. Mindich noted, “A thin citizenship is good for no 
one. When we don’t pay attention, we fall for slogans and get swayed by lofty rheto- 
ric with little regard for policy differences and voting records. Deep citizenship lets 
us hold leaders accountable by engaging in a deliberative process that goes deeper.” 


Informing 


Contemporary citizenship may appear to be thin, because many Americans are 
ill informed about politics (see Chapter 8 on public opinion and participation). 


In 2007, the Pew Research Center for the People 
and the Press administered a current events quiz 
to a random sample of American adults. Among 
other things, the 23-item quiz asked people 
if they could name the vice president or give 
the approximate number of American combat 
deaths in Iraq. If a score of 90% or better was an 
A, 80% a B, and so on, half would have received 
a grade of F, while only about one in six would 
have gotten an A or B.*° 

So are the news media failing to provide 
citizens with the information they need to delib- 
erate about politics? News stories about interna- 
tional affairs and complex domestic issues have 
indeed fallen prey to media cutbacks. But even 
with reductions in reporting staff, newspaper 
pages, and broadcast airtime, the news media 
continue to supply the very basic information 
that the Pew survey tested. And most Americans 
have access to the Internet, whether at home, 
work, or a public library. 

Why are so many people not keeping up 
with current events? Some reasons are straight- 
forward. It takes effort to learn about the news, 
and the demands of work and family leave a 
large number of people with little of the nec- 
essary time and energy. Formal education also 
makes it easier for people to seek out and ab- 
sorb political information, and some Ameri- 
cans have had inadequate schooling.*'! Others 
may simply believe that politics is irrelevant 
to their lives. For most people, there is scant 
tangible payoff for following the news. In that 
sense, the remarkable thing is not that so many 
are underinformed but that a large number 
do read newspapers and watch news broad- 
casts. The sense of citizenship is an important 
motive. In one national survey, 77% said that 
“keeping fully informed about news and pub- 
lic issues” is an “extremely” or “very” important 
obligation of citizenship.” Another study found 
that Internet households were even more likely 
to express such a sense of obligation than non- 
Internet households.” 


Agenda Setting, Priming, and Framing 


Following the news does not entail learning every 
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Changes in Circulation of Daily and Sunday Newspapers 


TEST 
FIGURE 12-3A Newspaper circulation plunged dramatically in the first 
decade of the new century. Numbers on the vertical axis refer to declines in 
circulation by six-month period. 

Source: From Project for Excellence in Journalism. Copyright © 2009 by Pew Research 
Center. Reprinted with permission. 
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_ FIGURE 12-3B Percentage of journalists agreeing that “bottom line" pressure 


is “seriously hurting the quality of news coverage these days.” 
Source: From Pew Research Center for the People and the Press. Copyright © 2008. 
Reprinted with permission. 


possible detail of public policy, which would be an impossible task. The media em- 
phasize certain issues over others, so we must consider agenda setting, the process by 
which topics come up for deliberation in the political world. Sometimes, large num- 
bers of Americans may learn about a problem through firsthand experience. When 
gasoline prices suddenly go up, for instance, millions of drivers will notice when they 


pull up to the pump. More often, people rely on the mass media to bring issues to 


their attention. 


Potential issues may lie dormant for years before the press picks them up. By the 
1990s, for instance, many professional athletes were taking steroids to enhance their 


Agenda setting—influencing the range of 
issues up for public deliberation. 
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CONFESSIONS OF AN MVP 


GAT FIRST I FELT LIKE 
A CHEATER. BUT I LOOKED 
AROUND, AND EVERYBODY 
WAS DOING IT. 


A 2002 cover story in 


performance. Even though the effects (e.g., abrupt and massive 


»> SPECIAL REPORT << muscle growth) were obvious to any careful observer, the prob- 


lem got only modest attention during this time. In June 2002, 
Sports Illustrated ran a story (see the photo) in which a former 
National League MVP suggested that about half the players 
in professional baseball were using performance-enhancing 
drugs.** Suddenly, the press was full of stories about steroids 
in baseball and other sports. Congress held hearings, and law- 
makers warned that if college and professional sports did not 
take action, federal regulation would soon follow. Despite the 
adoption of mandatory drug testing, the issue remains alive 
amid reports that drug abuse still occurs. 

Just as the media may ignore certain problems, it may 
exaggerate others. Some say that this happened in the 1990s 
when networks and local stations gave heavy television cover- 
age to crime. This increased public concerns and prompted 
politicians to respond with a variety of anticrime initiatives.» 
Critics of these measures point out that crime rates actually 
dropped during most of the decade, after peaking around 
1992-1994—a trend that the media was slow to record. But 
others claim that the tough-on-crime measures introduced in 
the mid-1990s helped to drive down crime. 

In addition to shaping the public agenda, the news media 
also affect the standards by which citizens appraise political 
figures and institutions. When the media stress certain 
issues, people will tend to use those issues as a basis for politi- 
cal judgment. Scholars refer to this process as priming.*® For 


-KEN CAMINITI 


James Porto (Photo by SI Cover/Sports IIlustrated/Getty Images) 


Sports Illustrated generated widespread coverage in the mainstream instance, if terrorism is the top issue in the press, then people 
press and spurred Congress to hold hearings on drug abuse in will be more likely to support public figures who would be 


professional sports. 


Priming—The process by which the media 
emphasize some issues over others, thereby 
affecting the standards by which people 
make political judgments. 


Framing—the way in which the media define 
an issue by emphasizing or deemphasizing 
certain aspects of that issue. 


Horse race journalism—reporting that 
emphasizes the candidates’ chances of 
election instead of their policies. 


best at fighting it. In this light, we can see how politicians may 
inadvertently play to their opponents’ strengths. During the 
summer of 2008, Barack Obama undertook an international journey that received a 
great deal of coverage. Political scientist Stephen Medvic observed, “Indeed, his trip 
overseas was intended to portray him in a positive light on the world stage. It has 
certainly done that. But it has also reminded average voters (that is, those who are 
not wildly partisan) that, when it comes to foreign policy, they trust Republicans 
more than Democrats and John McCain more than Barack Obama.”2” Although it 
is hard to prove cause and effect, McCain soon started to fare better, even leading in 
some polls. (The autumn economic crisis abruptly halted McCain’s momentum.) 
Framing is closely related to priming. The term refers to the way in which the 
media define an issue by emphasizing or deemphasizing certain aspects of that 
issue.» Framing has an impact on the way in which citizens and political leaders 
deliberate about policy questions. Consider a proposed tax cut. One could frame the 


-issue as a matter of economic stimulus, thereby steering the debate toward estimates 


of its impact on investment and job creation. Alternatively, one could frame it as an 
issue of equity, thereby highlighting its potential impact on the relative tax burdens 
of the rich and poor. 

The framing of political stories often stresses conflict instead of public policy. 
In covering elections, the news media frequently indulge in “horse race journalism,” 
concentrating on which candidates are ahead or behind rather than explaining where 
they stand on the issues.” In 2008, as in past presidential campaigns, horse race cov- 
erage predominated, accounting 53% of all the coverage. Other political matters, 
such as advertising and fund-raising, made up 10%. The candidates’ personal lives 
and public records added up to another 10%. Only 20% focused on policy.” 

The horse race frame does little to serve good citizenship and deliberation. 
After all, does knowing that one candidate is a front-runner help anyone know what 
is good for the country and how to achieve it? Citizens say they want the kind of 


information that will help them be better citizens. In a 2007 poll, 76% said that 
they wanted more coverage of candidate issue positions. By a margin of 46% to 
42%, they wanted less coverage of the horse race, and 57% wanted less coverage of 
candidate fund-raising.*! 

Even dealing with policy, the media may still frame stories less about content 
than conflict. During the 2000 presidential race, said Frank Bruni of the New York 
Times, some reporters would “goad one candidate into criticizing a second can- 
didate’s position on an issue, use that comment to coax a retort from the second 
candidate, then write about how the two had ‘feuded’ or ‘sparred’ on the campaign 
trail that day. Of course the candidates had—they were set up to do so.”!2 When 
reporters keep asking newsmakers about a controversy, the questions themselves 
become the story. A typical headline might read “Questions about Voting Record 
Dog Candidate.” 

Horse race journalism may not be good for citizenship. Evidence suggests that 
an emphasis on political maneuvering and conflict makes people more cynical 
about public life. All other things being equal, cynical people are less likely to take 
part in political and civic affairs. Moreover, horse race journalism deprives citizens 
of information they need to deliberate about policy and candidate choice. Accord- 
ing to journalism educator Jay Rosen, “the job of the campaign press is not to pre- 
empt the voters’ decision by asking endlessly, and predicting constantly, who’s going 
to win. The job is to make certain that what needs to be discussed will be discussed 
in time to make a difference—and then report on that.” 

As we shall see later, political figures do not merely react to the media’s agenda 
setting, priming, and framing. In various ways, they try to influence these processes 
in order to advance their own priorities. 


Direct Involvement 


Sometimes media owners and executives openly use their news organizations to 
promote a cause. In the late nineteenth century, William Randolph Hearst stoked 
international conflict through sensationalized stories about alleged misdeeds by 
Spain. He got his wish with the Spanish-American War. A more recent and benign 
example is Robert Wright, chairman and chief executive officer of NBC/Univer- 
sal. After his grandson received a diagnosis of autism, Wright became a champion 
of autistic people and their families. To increase autism awareness, he encouraged 
NBC, MSNBC, and CNBC to run numerous stories on the disorder.** 

Most newspapers and some news magazines run editorials, unsigned articles 
expressing the views of publishers or editors. During election season, the editorials 
may include endorsements of candidates and ballot measures. Many readers often 
skip editorials, which usually do not have a major impact on races for high-profile 
offices such as president or governor. But with low-profile elections (e.g., municipal 
judge, county coroner), where voters have fewer cues to use, editorial endorsements 
can make a difference.” 

Major media figures occasionally seek office themselves. Horace Greeley, long- 
time editor of the New York Tribune, was the 1872 presidential nominee of the 
Democratic and Liberal Republican parties. (He lost to Republican incumbent 
Ulysses S. Grant.) Michael Bloomberg, founder of a multimedia news company, 
successfully ran for mayor of New York in 2001. Journalists themselves, however, 
usually refrain from partisan activities in order to maintain an image of objectivity. 
The exceptions have been controversial. In 2006, conservatives criticized incoming 
Today host Meredith Vieira for marching in antiwar rallies in 2004." 

Like other businesses, media companies try to influence public policy through 
lobbying operations. News outlets are often in the awkward position of covering 
the officials that their owners are trying to influence. Although there is little hard 
evidence that the companies slant the news to benefit their government relations 
efforts, critics still suggest that they have conflicts of interest. Potential conflicts 
multiply when the parent company is a conglomerate that does business in diverse 
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fields. For example, General Electric, the parent company of NBC, is also a major 
defense contractor. 


PROFESSIONALISM, ACCURACY, AND BIAS 


Mauor Issue 
® How fair and accurate are the media in portraying current events? 


Trust in the media may suffer from the conflicts that we just examined. The Gal- 
lup Poll has regularly asked this question: “In general, how much trust and confi- 
dence do you have in the mass media—such as newspapers, T.V. and radio—when 
it comes to reporting the news fully, accurately, and fairly?” In 1972, 68% reported 
“a great deal” or “a fair amount.” In 2010, that figure matched its all-time low of 
43%. Is the public judging the news media too harshly? To answer that question, 
we should consider the journalists’ motivations and professional standards. 


The Standards of the Profession 


A few journalists achieve wealth, fame, and glamour. Most do not. They receive mod- 
est pay and recognition, and they report from unglitzy places such as courthouses, city 
halls, and state capitols. Amid recent turmoil in the media industry, they worry about 
making a secure living. And they sometimes face danger, especially when covering 
warfare or terrorism.*' During the Iraq war, columnist Michael Kelly died when the 
army vehicle in which he was traveling careened off the road while evading enemy fire. 
Bomb blasts severely injured ABC reporter Bob Woodruff and CBS reporter Kimberly 
Dozier. In Pakistan, terrorists kidnapped Wall Street Journal reporter Daniel Pearl, 
and when the American government did not give in to their demands, they beheaded 
him. Late in 2008, Taliban terrorists kidnapped New York Times reporter David Rohde 
in Afghanistan. Out of concern for his safety, the Times kept the abduction a secret 
until he escaped seven months later. As the Afghanistan war heated up in 2009, CBS 
reporter Cami McCormick suffered serious wounds in a roadside bombing. 

There are hazards at home as well. In 1956, labor columnist Victor Riesel was 
probing mob control of New York unions when a gangster threw acid in his face, 
blinding him for life. Twenty years later, a car bomb 
killed Don Bolles of the Arizona Republic, who had 
reported on organized crime and crooked land deals. 

Despite economic and physical dangers, large 
numbers of students keep applying to journal- 
ism schools. “I’ve never met a single person in 35 
years who went into journalism out of pure eco- 
nomic reason,” says Nicholas Lemann, dean of the 
Columbia School of Journalism. “It doesn’t make 
us recession-proof, but it makes us less recession 
responsive.” So why do people enter the profes- 
sion? Despite risks and economic concerns, a re- 
cent poll finds, most say that they would want their 
children to become journalists. Good citizenship 
is a key motivation. Answering an open-ended 
question about reasons to take up a news career, 
37% cite the chance to make a difference and serve 
society. Another 23% say that journalism is an 
important, noble calling.» A 1999 survey asked 
them to tell in their own words what distinguishes 


AP Photo/Haraz N. Ghanbari 


carry CBS reporter Kimberly Dozier out of an aircraft into an ambulance at journalism. Most journalists and media executives 


Ramstein air base in Germany on May 30, 2006. 


mentioned its contributions to society, including 


providing the public with information.** More than three-quarters saw jour- 
nalism as a watchdog against corruption and abuse, believing that investigative 
reporting deters official wrongdoing. 

That survey also showed wide agreement on the basic principles of journal- 
ism: getting the facts right, getting both sides of the story, providing interpretation 
while remaining politically neutral, and not publishing rumors. The Society of Pro- 
fessional Journalists has elaborated on these principles in a code of ethics (see the 
Pledges and Promises box). There is no formal way to enforce this code. Unlike phy- 
sicians and attorneys, newspeople do not need a license or a specific credential. Apart 
from the journalists’ own sense of integrity and good citizenship, the main guardian 
of standards is professional reputation. When word gets out that reporters have cut 
corners or used sleazy tactics, they usually find it tougher to get work. Nevertheless, 
the profession has had to grapple with problems concerning accuracy and bias. 


Mistakes 


Deliberation requires consensus about at least some elements of basic information. 
People rely on the press to supply such information, so doubt about its accuracy 
hinders deliberation. 

Nearly everyone who has witnessed a news event will spot flaws in the press 
coverage. Deadline pressure leads to mistakes, especially when news organizations 
compete to break a story. During the few hours before deadline, reporters must 
speak to sources who may tell conflicting versions. Journalists seldom have time 
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Watchdog role—the news media's part in 
exposing corruption and official misconduct. 
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ieee * a a = for deep research to confirm their background information. And then they have to 
write a thousand or more words, roughly equal to a four-page take-home essay. News 
organizations have long tried to remedy this problem by assigning reporters to beats: 
specific issues (e.g., the environment), institutions (e.g., the Senate), or geographic re- 
gions. Beat journalists develop the expertise to report with depth, accuracy, and speed. 
Beat reporting, however, has been a casualty of staff cutbacks. Reporters who once had 
one beat may now have two or three. In interviews with the Project for Excellence in 
Journalism, newspaper editors agreed the coverage had become skimpier.”* 

Facing competition from 24-hour cable news programs and Internet sites, jour- 
nalists in print and broadcast media feel ever-increasing pressure to hurry. Haste 
spawns error. In 2010, a blogger posted video excerpts of a speech in which Agriculture 
Department official Shirley Sherrod seemed 
to admit discriminating against a white 
farmer. The story instantly spread through 
the media, and Sherrod had to resign. Soon, 
however, reviews of the unedited video 
showed that the clips were out of context, 
and that Sherrod was actually talking about 
an old incident that taught her about equality. 
The Secretary of Agriculture apologized to 
Sherrod, and offered her a new job. 

Errors are likely in the chaos of disaster. 
After the attacks on the World Trade Center 
on September 11, 2001, some news stories 
said that the death toll could reach 10,000. 
The reporters were just repeating guesses 
by officials. The actual figure turned out 
to be less than one-third as high. In 2005, 

& —— * Hurricane Katrina gave rise to wild stories, 
Former USDA official Shirley [i a 5 ey vo such as one about 30-40 bodies lying in a 
Sherrod talks about her media ordeal to members of the National Association of Black freezer at the Superdome. Nothing of the 
Journalists on July 24, 2010 in San Diego. kind happened. The reporter later learned 

that the National Guardsmen, who were the 
source of the story, had not actually seen any bodies in a freezer but instead were re- 
peating a rumor they had heard in a food line.” 

Technology may tempt reporters into risky shortcuts. With search engines such 
as Google, journalists can quickly gather old stories. They may repeat information 
without checking it. Searches may thus turn up misinformation. Conversely, media 
critics and bloggers can use the same technology to find and expose mistakes. 


Beat—a specific issue (e.g., the environment), 
institution (e.g., the Senate), or geographic 
region in which a journalist may specialize. 


Mark Gail/The Washington Post via Getty Images 


Dishonesty 


The media have not been immune to dishonesty. Most newsreels about World 
War I included fake footage, with actors standing in for real soldiers.5* The same 
was true of early documentaries about World War II, though the practice became 
less common as the war went on. Today, the ethics code of the Radio and Televi- 
sion News Directors Association says that broadcast journalists should not present 
“re-enactments” of news events without labeling them as such.°? 

Major news organizations try to maintain high standards of integrity, but there 
have been some important lapses. In 2003, the New York Times received a complaint 
from a San Antonio paper that Times reporter Jayson Blair had plagiarized one of its 
stories. The investigation led the newspaper’s staff to discover dozens of cases in which 
he had either concocted information or taken it from other sources without attribution. 
The incident stained the paper’s reputation and led to the resignation of top editors. 

In September 2004, CBS News aired a story raising questions about President 
George W. Bush’s service in the Texas Air National Guard during the Vietnam War. 
On its Web site, CBS posted its evidence: memos that supposedly came from a 
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superior officer. Within hours, bloggers noticed that the documents looked GAPE: Pixie roots Bybee 
6 'P, O. Box 345: 
more like the product of a word processor than a 1970s typewriter (see the Rowson, Tas 70 


photo). News organizations soon followed, spotting inconsistencies in the 
documents’ content and physical layout. CBS defended the story for a while, 
and then admitted that it could not authenticate the documents. The network teat Se 2 I. 00, 
apologized and commissioned an outside report. Though CBS did not mean 
to air dubious documents, the report concluded, its “myopic zeal” led to its 

failure to check the facts.” CBS identified the man who provided the docu- eo che a hed saintn BRIN ARIS Pi 
ments, but their origins remain murky. As a result of the story, the network © s,RBa! WF1S. administrative officer for sehetle of spose and edna 
fired several employees. Dan Rather, long time anchor of the CBS Evening i ee 

News and the on-air reporter for the story, announced his retirement. 


04 May 1972 


SUBJECT: Annual Physical Examination (Plight) 


U.S. National Guard 


YB. KILLIAN 
. Colon] 


"[E]lvery single one of 


The Depths and the Shallows these memos to file is ina proportionally spaced 
font, probably Palatino or Times New Roman," one 
Even when news organizations avoid blatant mistakes or lies, many question __>!0g commenter said of the documents’ appearance. 


“The use of proportionally spaced fonts did not 
come into common use for office memos until 
the introduction of laser printers, word processing 


whether they provide the depth necessary for Americans to deliberate on pub- 
lic policy. In a 2008 survey, national and local journalists generally accepted 
the criticism that news organizations have cut back too much on the scope of ft d 
coverage. Large majorities also acknowledge the complaint that the press pays 4 Hei i oe aka sea eased 
too little attention to complex issues." heppreblcmmsismota lacksonimotiva wim cee decunments are OCICS, ama honey ‘ ae 
tion. But technology has not only increased competition among news orga- for 15 generations to make them look old.” 
nizations; it has given citizens many other ways to spend their time. Back in 
the 1960s, evening news broadcasts and special events (e.g., presidential press 
conferences) got large audiences because little else was airing at the same time. Now 
viewers can choose from hundreds of channels showing sports, movies, and other 
forms of entertainment. Other media suffer as well. 
Business pressures thus come into play. Colorful figures such as Joseph Pulitzer 
may have stressed sensationalism, but they also had a passion for news. Conglom- 
erates, by contrast, see their mission as peddling “eyeballs to advertisers” —that is, 
increasing their audience so that they can sell more print space or airtime. Many 
national and local journalists contend that conglomerates have hurt the news busi- 
ness. They blame business executives for insisting on shorter, snappier stories. The 
executives are also shifting resources away from news. During the 1980s and 1990s, 
newspapers and networks closed many foreign bureaus to save money. Without their 
own full-time staff in place, they must rely on wire services or other news outlets. 
The 30-minute network evening news broadcast is giving less and less time 
to information. The average number of minutes devoted to news, as opposed 
to advertising, fell from 22.5 in 1968 to 22.0 in 1980 to 19.2 in 1996.° Sound 
bites—audio clips from speeches or interviews—got shorter. In coverage of 
presidential elections, the average candidate sound bite shrank from more than 
40 seconds during the 1960s to less than 10 seconds in the 1980s to less than 8 
seconds in 2004. 
In 2001, Dan Rather reviewed one of his old newscasts, voicing amaze- 
ment at the breadth of foreign news and the length of the stories. If he tried a 
similar newscast, Rather said, executives would scold him: “Dan, you cannot 
lead with El Salvador and take the broadcast through an inside Washington 
power struggle and go to a piece about Poland.... There was a time when you 
could do that, 1981 was the time.”® Television journalist Ted Koppel worries 
that deliberation on foreign policy will suffer. “The approach now is, “Well, 
don’t worry about it. When something happens, we can take a jet and we can 
access satellites and we’ll have it for you in 24 hours.’ Have what?” he asked in 
an interview. “You'll have the aftereffects. You'll have the result of what you 


should have been telling America about for the last six months. You'll have the 


crisis after it breaks.” 


According to a thorough analysis of news broadcasts between 1968 and 1996, 
networks devoted a greater share of airtime to sensationalism and human inter- 
est stories. Examples of such stories include crime, violence, disaster, and sexual 
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impropriety. A significant proportion of public affairs stories included such ele- 
ments, such as Texas senator Kay Bailey Hutchison’s encounters with a stalker.” In 
the summer of 2001, the Washington press corps focused on the mysterious disap- 
pearance of a government intern and her relationship to a married House sein 
ber, Gary Condit (D-CA). Although authorities never linked him to the woman's 
murder, the case generated hundreds of news stories. Amid the furor, the member 


lost his seat. 


In 2007, CBS correspondent Allen Pizzey expressed puzzlement about a recent 
scandal involving tainted dog food. Blogging from his post in Baghdad, he said, 
“What is depressingly clear is that what seems important here is far removed from 
what viewers in the U.S. seem to be concerned about.... How 12 dead animals in a 
country the size of the U.S. rates with the sliding scale of mayhem here is what I’m 
finding hard to gauge.” 


Ideological Bias in the News? 


Because of their commitment to presenting all sides of an issue, journalists sel- 
dom deliberately tilt their coverage in favor of liberals or conservatives, Repub- 
licans or Democrats. But what of subtle and unintentional bias? By definition, 
subtle bias is hard to measure. And research has shown that when people with 
opposing viewpoints see the same news report, each will think that it shows a 
bias in favor of the other side.” Accordingly, there is disagreement about the 


question. 


Some conservatives say that the media show a liberal bias. They point to polls 
showing that the press is more liberal than the public (see Figure 12-4). Many 
journalists think of themselves as moderates, though conservatives contend 
that press coverage belies this image. MSNBC.com identified 143 journal- 
ists who made federal political contributions from 2004 through the start of 
the 2008 campaign. Of this number, 125 gave to Democrats and liberal causes, 
while 16 gave to Republicans and 2 gave to both parties.” Another study found 
that 235 journalists donated to Democrats, while just 20 gave to Republicans.’! 
One academic paper finds that major newspapers and television news pro- 
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FIGURE 12-4 Journalists comprise fewer conservatives and more 


liberals than the general public, although nearly half call themselves 
moderate. 
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Source: surveys of 673 journalists, March 7-May 2, 2005 and 1,500 
adults March 3-April 5, 2005, Annenberg Public Policy Center, “Public 
and Press Differ About Partisan Bias, Accuracy and Press Freedom, New 
Annenberg Public Policy Center Survey Shows,” May 24, 2005, at www 
-annenbergpublicpolicycenter.org/Downloads/loD_Survey_Findings_ 
Summer2005/Partisan_Bias_20050524.pdf, accessed April 12, 2009. 


grams tend to cite liberal think tanks more often than con- 
servative ones.” Another finds that newspapers give more 
favorable coverage to the same economic news when Demo- 
crats are in the White House than for Republicans.” 

“Too often, we wear liberalism on our sleeve and are 
intolerant of other lifestyles and opinions,” a Washington 
Post book review editor observed. “I’ve been in communal 
gatherings in The Post, watching election returns, and have 
been flabbergasted to see my colleagues cheer unabashedly 
for the Democrats.””* New York Times columnist Nicholas 
Kristof notes that “nearly all of us in the news business are 
completely out of touch with a group that includes 46% of 
Americans. That’s the proportion who described themselves 
in a Gallup poll in December as evangelical or born-again 
Christians.” He says that press critiques of evangelical- 
backed policies tend to have “a sneering tone about conser- 
vative Christianity itself.” 

Some liberals’ speak of a conservative media bias. With 
the growth of Internet sites, talk radio, and all-news televi- 
sion have come more opportunities for opinion and analysis. 
While reporters try to stick to the middle, liberal analysts say, 
the key commentators are conservatives: talk show host Rush 
Limbaugh, columnist George Will, and Internet journalist 
Matt Drudge. There are conservative-leaning newspapers (the 
New York Post and Washington Times), magazines (The Weekly 


Standard and National Review), and conservative-leaning religious and business 
channels. The Fox News Channel comes in for special criticism.” Roger Ailes, the 
founder and head of Fox News, was a longtime Republican operative, and critics 
say that his fingerprints are all over the network’s news coverage. One study finds 
that Fox coverage helps persuade some of its viewers to vote Republican.” As First 
Lady, Hillary Rodham Clinton said that these outlets were part of a “vast right-wing 
conspiracy.” 

Some liberal critics suggest that there is coordination among conservative 
media outlets. They note how the conservative media reacted when the president 
of ABC News suggested that journalists should not take a position on events such 
as the attack on the Pentagon. Liberal writer Eric Alterman says that excerpts from 
the speech appeared on the conservative Media Research Center’s Web site. “Fox’s 
Brit Hume spotted the item and mentioned it on Special Report the same evening. 
The New York Post then picked it up together with the Drudge Report. It then caught 
the attention of Rush Limbaugh, who devoted over an hour to voicing his outrage 
about it on his radio program.” 

According to yet another school of thought, media bias is a matter of neither 
liberalism nor conservatism, but favoritism toward the United States and its govern- 
ment. Just before the Iraq war in 2003, a liberal advocacy group studied on-camera 
network news sources. Two-thirds were from the United States, and three-quarters 
of the American sources were current or former government officials.” After it 
became clear that Saddam Hussein did not currently have weapons of mass de- 
struction, journalists regretted that they had not forcefully questioned American 
government assertions that he did.*° 

One reason for any pro-government bias could be the “revolving door” be- 
tween the press and official Washington. (See Chapter 9 on interest groups for dis- 
cussion of a similar “revolving door.”) Over the years, many people have jumped 
between work in politics and the mass media. David Gergen worked for Republican 
presidents Nixon, Ford, and Reagan, then became a television commentator and 
editor for U.S. News & World Report. In 1993, he joined the staff of Democratic 
president Bill Clinton. After that stint, he returned to journalism. In 1989, Wash- 
ington Post reporter David Broder openly worried about “a Washington Insiders” 
clique.”*! Twenty years later, amid newsroom job cuts, an unusually large number 
of journalists left their profession to work for the Obama administration and the 
Democratic congressional leadership.* 

Yet another purported bias consists of support for big business. In a 2008 sur- 
vey, most national and local journalists said that owners and advertisers do not 
have much influence over which stories their news organization covered or empha- 
sized. But about a quarter did see owners or advertisers having a great deal or a fair 
amount of influence.’ Those skeptical of a big-business bias would respond that 
the press has run many stories critical of corporate America, especially the tobacco 
industry. 

Although perfect objectivity is impossible, deliberate bias may hamper delib- 
eration, since one cannot reason on the merits of policy without knowing multiple 
perspectives and positions. And the public wants news that is more useful to delib- 
eration: two-thirds of Americans say they prefer political news with no point of view 
to news that shares their political views.** Journalists claim that they give the people 
what they want, through rigorous efforts to balance opposing viewpoints. But one 
argument holds that balance itself can be a form of bias. One study contended that 
major newspapers gave too much attention to the vocal minority of researchers who 
dissent from the scientific consensus on global warming.” 


Bias, Citizenship, and Deliberation 


Distorted or incomplete information can hamper deliberation. Perhaps the most 
striking recent example is the Iraq war. In the months before the war, much of the 
public debate assumed that Iraq had weapons of mass destruction. If the press had 
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more vigorously questioned this assumption, then lawmakers and other public fig- 
ures would have made more accurate arguments, and the debate might have taken 
a different course. 

A subtler problem involves investigative reporting. Journalists strongly believe 
in their watchdog role, and they cite reporting on Watergate as a key example (see 
the Myths and Misunderstandings box). But they also recognize that scandal cover- 
age can feed on itself.*° That is, when a reporter recounts alleged misdeeds, other 
reporters and the politicians will pile on, often making inaccurate claims and stok- 
ing a controversy far out of proportion to the original offense. Such media-driven 
conflicts may distract attention from more serious issues or lead to ill-considered 
policies. The surge in media attention to toxic waste dumping led Congress to pass 
the 1980 Superfund cleanup legislation. Supporters of the bill dismissed concerns 
about its design. “The people are not interested in technicalities,” said Representa- 
tive James Jeffords (R-VT). “Let us help the people now and take care of the techni- 
calities later.”*” The law proved costly and inefficient.” 

Just as inaccurate information can undercut deliberation, some argue, media bias 
may undermine citizenship by deepening divisions in society. The Internet and talk 
radio now allow liberals and conservatives to receive most of their political informa- 
tion from like-minded sources. People may sort themselves into smaller groups, only 
hearing what reinforces their beliefs. A republic, writes legal scholar Cass Sunstein, 
depends “on a set of common experiences and on unsought, unanticipated, and even 
unwanted exposures to diverse topics, people, and ideas. A system of ‘gated commu- 
nities’ is as unhealthy for cyberspace as it is for the real world.”*” Commenting on the 
tendency for people to tune in commentators with whom they agree, conservative 
satirist P. J. O Rourke asks, “I wonder; when was the last time a conservative talk show 
changed a mind?”” The danger is that people in the “gated communities” of biased 
communication may see people with other viewpoints as enemies rather than fellow 
citizens. As noted earlier, however, most Americans say that they prefer to get political 
news with no point of view rather than news that shares their political news. 


Myths and Misinformation 


Journalism in the Movies 2 

Since the early days of talking pictures, Hollywood has produced many movies about journal- 
ism. Sometimes the depiction is heroic, sometimes villainous, but it is seldom completely ac- _ 
curate. Says Bill Goodykoontz of the Arizona Republic, "most of us have jobs that, if they were 
depicted with 100% authenticity, would be a crashing bore to sit through. Journalism is no 
different....In other words, no one wants to see a movie about a roomful of people typing." 

Perhaps the best-known journalism movie of the late twentieth century was All the — 
President's Men (1976), a gripping account of how two Washington Post reporters helped 
uncover the Watergate scandal. The film won several Academy Awards and gained a great deal. 
of praise for the realistic look of its newsroom scenes. Yet like the book that inspired it, the 
film left the impression that the reporters exposed the scandal mostly by themselves. In fact, _ 
Congress, the FBI, and the courts all played key roles.” "5 

The movie inserted a small but significant falsehood into discussions of Watergate. 
n memorable and melodramatic scenes, reporter Bob Woodward (Robert Redford) meets 
"Deep Throat” (Hal Holbrook) a mysterious source who tells him how to unravel the mys- 
tery: “Follow the money." That line has become a staple of political commentary. When. : 
journalist Daniel Schorr could not find it jn the book that inspired the movie, he =p j 
to the screenwriter. "| can't believe | made it up," said William Goldman. “| was in constant 
contact with Woodward while writing the screenplay. | guess he made it ups Woodward — 
thought that Goldman had made it up. Whoever wrote the line, concluded Schorr, “it was an 
invention." 


In 2005, when former FBI official Mark Felt revealed that he was Deep Throat, many news 
stories attributed the fictional line to him. ay 
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GOVERNMENT AND MEDIA ~ 


Major Issue 


© How has government action curbed or protected political expression in the 
media? 


In 2006, the Canadian magazine Maclean’s published an article arguing that the rise 
of Islam threatened Western culture. Two years later, it faced a trial before the British 
Columbia Human Rights Tribunal on whether it had violated a provincial law. In 
Canada and a number of other liberal democracies, laws forbid the press to prac- 
tice what the government defines as hate speech.” (See the International Perspec- 
tives box on press freedom.) In the United States, by contrast, the First Amendment 
protects freedom of the press, even when the content is arguably hateful or false. 
(People who suffer harm as a result of false stories may sue for libel, but the govern- 
ment can neither suppress them nor impose criminal penalties after publication.) 
This protection, however, has not always been effective. And even today, difficult 
and controversial questions still surround the relationship of the government and 
the mass media. 


Press Freedom, the Law, and the Courts 


As we mentioned earlier, the Sedition Act of the late eighteenth century led to serious 
violations of freedom of the press. In 1918, during World War I, Congress passed 
another Sedition Act. Among other things, it forbade anyone to “willfully utter, 
print, write, or publish any disloyal, profane, scurrilous, or abusive language about 
the form of government of the United States, or the Constitution of the United 


ES International Perspectives 


Freedom of the Press 


In 2007, a BBC World Service Poll asked 11,344 people in 14 countries which of the following 
statements was closer to their own view: 


e "Freedom of the press to report the news truthfully is very important to ensure we live in 
a fair society, even if it sometimes leads to unpleasant debates or social unrest." 


e "While freedom of the press to report news truthfully is important, social harmony and 
peace are more important which sometimes means controlling what is reported for the 
greater good." 


Across all countries, an average of 56% chose the first answer, whereas 40% put social har- 
“mony and peace ahead of press freedom. There was considerable variation among nations. 
This preference for press freedom was lowest among Russians: by a margin of 47% to 39%, 
they preferred social harmony and peace. It was highest among people in the United States, 
by 70% to 28%.°° 
The United States is unusual in the extent to which it protects free speech and free press. 
Whether the issue involves hate speech, publication of official secrets or information about 
legal proceedings, incitement to violence or illegal conduct, the United States is more likely 
than other countries to put press freedom ahead of other values. Noting that the Sullivan 
standard in libel cases (see Chapter 6 on civil liberties) is highly exceptional, legal scholar 
Frederick Schauer writes: 


Believing that the American model places far too much weight on the freedom of the 
press side of the balance, and far too little on the reputational side, the rest of even 
the developed democratic world has been satisfied to leave largely in place defama- 
tion remedies and standards that the United States continues to find unacceptable 


under the First Amendment.*° 
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Federal Communications Commission 
(FCC)—the federal agency that regulates the 
electronic media. 


Media market—the geographic area that 
receives broadcasts from a set of stations. 


Equal time rule—the federal requirement 
that broadcasters who sold or gave airtime to 
one candidate must give the same chance for 
all other candidates for the same office. 


Fairness doctrine—the 1949 FCC ruling that 
licensees were "public trustees," who must 
provide a forum for diverse views. In 1987, 
the FCC scrapped the doctrine, allowing for 
more opinionated programming. 


States, or the military or naval forces of the United States.” It also authorized the 
post office to deny deliveries to those who allegedly used the mails to undermine the 
government. The Wilson administration used this authority to suppress radical 
newspapers. Congress repealed the act in 1921, but a number of states had passed 


their own versions. In the 1925 case of Gitlow v. New York, the Supreme Court up- 


held a New York law that had led to the arrest of a socialist pamphleteer.” But for the 
first time, the Court said that the First Amendment applied to the states as well as 
the federal government. (See the discussion of the incorporation doctrine in Chap- 
ter 6 on civil liberties.) 

In 1931, it relied on this reasoning to strike down a Minnesota law enabling the 
state government to stop publication of any “malicious, scandalous and defamatory 
newspaper, magazine or other periodical.” It held that the First Amendment pre- 
vented any level of government from exercising prior restraint of expression except 
under extraordinary circumstances. Forty years later, the Court drew on this prece- 
dent in a case involving the Pentagon Papers, a classified history of the Vietnam policy. 
The Nixon administration had tried to halt publication of the papers, but in New York 
Times Co. v. United States, the Court ruled that prior restraint was unconstitutional.” 


Control of the Broadcast Media 


Despite constitutional protections for the news media in general, broadcast televi- 
sion and radio are subject to federal oversight because the public owns the airwaves. 
In the 1920s, the federal government regulated the growing radio industry because 
neighboring stations interfered with each other by broadcasting on the same fre- 
quencies. Congress updated federal regulation in 1934 by creating the Federal 
Communications Commission (FCC). Congress empowered the FCC to license 
broadcasters in the name of “public interest, convenience, and necessity.” 

Federal laws and rules limit the ownership of broadcast media. No network may 
own television stations that together reach more than 39% of the nation’s television 
households. There are restrictions on how many television and radio stations one owner 
may have within a single market. (A media market is the area that receives broadcasts 
from a set of stations.) And none of the four major broadcast networks (ABC, NBC, 
CBS, and Fox) may buy any of the others. The goal is to prevent monopolies. 

Unlike many nations, the United States does not have a government-owned net- 
work that offers domestic broadcasts. Nevertheless, the Corporation for Public Broad- 
casting does receive federal money, which it gives to local public television and radio 
stations and the Public Broadcasting Service (PBS), a private nonprofit corporation. 

The federal government makes broadcasts overseas. With an annual budget of 
more than $190 million, the Voice of America (VOA) airs news and other programming 
in 45 languages through radio, satellite television, and the Internet.!° The American 
Forces Radio and Television Service (AFRTS) provides radio and television to military 
and civilian defense personnel serving outside the United States.!"! 


Balance 


Under the 1934 act creating the FCC, broadcasters who sold or gave airtime to one 
candidate would have to give the same chance for all other candidates for the same 
office. The FCC read this “equal time” rule to mean that broadcast campaign de- 
bates would have to be open to all minor party candidates. This interpretation dis- 
couraged broadcaster-sponsored debates between major party nominees. In 1983, 
however, the FCC ruled that broadcasters could sponsor debates between major 
party candidates alone. 

In 1949, the FCC ruled that television and radio broadcasters were “public 
trustees” and therefore had a duty to present contrasting points of view whenever 
dealing with controversial public issues. Supporters said that this fairness doctrine 
enhanced deliberation by ensuring that the public could hear a variety of views. 
According to its critics, however, it chilled debate. Broadcasters feared that if they 


aired one view, they would have to give up valuable airtime for presentations of all 
other views whether or not the likely ratings would support the additional pro- 
gramming.’ In 1987, the FCC scrapped the doctrine. Recently, some lawmakers 
have spoken of reviving the fairness doctrine, pointing to the proliferation of one- 


sided media outlets. Opponents of revival point to the large number of viewpoints 
available on radio, cable TV, and the Internet. 


Government Information 


Nearly every agency and elected official employs aides to provide information to 
the press. Although laws and rules require the release of certain kinds of mate- 
rial, press aides usually are quick to highlight good news and downplay bad news. 
Sometimes their practices spark controversy. After Congress passed a prescription 
drug benefit in 2003, the Department of Health and Human Services produced 
“video news releases” praising the new law. The videos resembled actual news sto- 
ries, complete with interviews and voiceovers but without any identification of the 
source. If local stations broadcast the releases without adding a disclaimer, viewers 
would think they were watching “objective” news stories. The General Accounting 
Office said that the releases constituted “covert propaganda that violated federal 
law.”' Agencies have usually avoided that problem by labeling their promotional 
materials. 

Government influence on the media is an especially grave issue in time of 
war. During World War HI, the military subjected correspondents to censor- 
ship for security reasons. Censorship was largely absent during Vietnam, but re- 
porters argued that the government had plied 
them with misinformation. During the war with 
Iraq, the Defense Department has “embedded” 
reporters in military units. Each embedded journal- 
ist stays with one unit for a lengthy period, gaining 
contextual knowledge that he or she might not oth- 
erwise get. The Pentagon has also trained journal- 
ists about survival skills and life in uniform. These 
efforts have led to better-informed reporting, but 
they may also shade the news in the military’s favor. 
According to one reporter, “[Y]ou were put in a posi- 
tion where you would certainly not be antagonistic 
to the kids that you were involved with and admired 
and you went in, in those conditions without having 
the ability like I had in other wars to check things out 
for myself. So in effect I was putting myself in a posi- 
tion to be a propagandist, which was great for the 
Pentagon, but not so great for the readers.” Critics 
also argue that embedded journalism focuses nar- 
rowly on personal stories instead of larger questions 
of strategy. 


AP Photo/John Moore 


Chris Tomlinson, right, 


Iraq in 2003. 


INFLUENCING THE MEDIA 


Mayor Issue 
® How do public figures try to influence media content? 


Politicians and other public figures have certain ways of reaching the public directly, 
including mass mailings and the Internet. They can also get their message across by 
going on friendly talk radio programs and late-night television. But to communi- 
cate with the general public, they also need to influence news reporting. 
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Embedded journalist—a reporter who stays 
with a single military unit for a long period. 


of the Associated Press, was embedded with American troops during the war in 
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Wire service—an organization that provides 
news stories to subscribers, including 
newspapers and broadcasters. 


Spin—the effort by newsmakers to influence 
news coverage in a particular direction. 


News conference (or press conference)— 
a session at which a public figure answers 
questions from a number of journalists. 


News release (or press release)—a 
statement from a newsmaker in the form 
of a news story, complete with a catchy 
lead paragraph, along with quotations and 
supporting facts. 


Media Leaders 


A few lead organizations influence the rest of media. Accordingly, newsmakers who 
want national or regional coverage will focus their efforts on these organizations. 

Most newspapers do not have correspondents in Washington or foreign coun- 
tries; instead, their national and international news comes from wire services such 
as Dow Jones and Reuters. The largest and most important is Associated Press (AP). 
One Democratic operative told the Atlantic Monthly, “If you want the biggest bang 
for the buck, you get it in the AP. They have fifteen hundred plus subscribers, so you 
get them to run it, and it runs everywhere....And if they break it, the thinking is that 
it must be important and worth covering.”'” 

In the same way, newsmakers try to influence leading publications. Journalist 
David Shaw asked where reporters get their ideas. “From the New York Times. The 
same is true of many local newspapers, which are heavily influenced by what’s on Page 
1 of the New York Times—and which, in turn, influence what local radio and TV sta- 
tions think is news.”!° Other publications have influence over specific kinds of stories. 
The Washington Post specializes in the politics in the nation’s capital, just as the Wall 
Street Journal covers business. And certain regional publications carry weight in their 
states, such as the Los Angeles Times in California or the Chicago Tribune in Illinois. 

On television, news and interview programs play an important role. If a news- 
maker can make an important or provocative comment on one of these programs, 
reporters will pick it up and build a story around it. On the Internet, the Drudge 
Report is a key site. Writes one media critic: 


If the Drudge Report homepage links to a news or gossip article, the story is 
practically guaranteed a million page views. This power of deciding what to 
show to the millions of everyday Drudge Report viewers—in other words, 
deciding what is news—is where Drudge’s power lies. And it’s the very reason 
why politicians coddle Matt Drudge and try desperately to maintain good 
relations with him, feeding him newsworthy items and insider knowledge, 
which gives him even more power in shaping the political environment.'” 


Pictures, Attacks, Mistakes, and Spin 


Once public officials have identified which media they seek to influence, what do 
they do? Roger Ailes, the founding chairman of the Fox News Channel, worked 
for George H. W. Bush’s 1988 presidential campaign. After that election, Ailes said, 
“Let’s face it, there are three things that the media are interested in: pictures, mis- 
takes, and attacks....It’s my orchestra pit theory of politics. If you have two guys 
on stage and one guy says, ‘I have the solution to the Middle East problem, and the 
other guy falls in the orchestra pit, who do you think is going to be on the evening 
news?”'** Knowing how the media respond, public figures act accordingly. 

Would-be newsmakers mount events for media coverage.! Examples include 
press conferences, marches, rallies, and protest demonstrations. The Ruckus Society, 
which trains protest groups, teaches organizers to “work backward” from the pic- 
tures they want. “Ask yourself: If the only coverage of this action is one wire service 
photo, what single image will best convey our message? Consider everything: light- 
ing, camera angle, visibility of the target, size of the banner, even the clothes your 
activists are wearing.”!!° 

Manipulation involves much more than pictures. Political figures and their 
spokespeople try to spin the news—that is, influence what journalists cover and how 
they report it. Adept practitioners have gained the informal title of “spin doctor” One 
tool for spinning is the news conference (or press conference), a session at which a 
public figure answers questions from a number of journalists. A common tool for 
spinning is the news release (or press release), a statement from a newsmaker in the 
form of a news story, complete with a catchy lead paragraph, along with quotations 
and supporting facts. Small-town news outlets often reprint news releases as their 
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own stories, with little editing. Larger organizations disdain such practices 
but still rely on news releases for raw material. When preparing spokespeo- 
ple to talk to reporters, press aides try to anticipate what questions will come 
up. To steer the conversation, they write talking points, short bulleted lists 
of facts, phrases, and other background material that the spokespeople can 
draw upon. 

In another method of spin control, leaking, political figures privately 
supply information to the press, usually with the agreement that their names 
will not appear. Sometimes leakers act without the knowledge of superiors. 
They may be trying to expose wrongdoing, scuttle policies they dislike, or 
smear their rivals. Often, however, leaks may come from the highest-ranking 
officials. In such cases, they may be floating trial balloons, informally bring- 
ing proposals to light in order to gauge political reactions. If a trial balloon 
leak reveals that a certain action would be unpopular, the leaker can ditch it 
without openly admitting that it was ever under consideration. 

Leaks also come from opposition researchers, campaign operatives who 
specialize in finding information about the other side’s candidate. Through 
press aides, they routinely provide clippings and documents to journalists, 
who use them in their own reporting. (Journalists seldom acknowledge the 
help from “oppo.”) “Usually you can find stories that match up with the dy- 
namics of different media outlets,” said Democratic researcher Chris Lehane. 
“If you have videotape, you take it to a television outlet. If it’s a complicated 
financial story, you take it to The Wall Street Journal. Something on special 
interests you take to The New York Times. It’s all part of the process.”!"! 

Reporters face ethical dilemmas when they deal with political figures ps 
who are trying to manipulate them. If they accept the information, they On August 28, 1963, 
may be advancing someone else’s political strategy. If they reject it, they a civil rights march on Washington attracted massive 
may be denying useful information to the public. press attention. 


4 


Still Picture Records Section, Special Media Archives Services Division (NWCS-S), National Archives at College Park 


MASS MEDIA AND DELIBERATIVE DEMOCRACY | Ei 


As we have seen, commercial pressures may have harmed public deliberation by en- 
couraging media owners to cut back on news content. There are possible remedies, es ton 
however. AOE ae a Re] 
Talking points—short bulleted lists 

containing suggested phrases and 

background material that an organization 

As we have seen, new technology has stepped up the pace of newsgathering and supplies to its supporters to prepare them for 
newsmaking. Journalists compete to see who can be first to get a story on the Inter- talking with reporters and the public. 

net or an all-news channel. While the volume of political exchange has increased, 
its quality may have diminished. Haste is the enemy of deliberation, and a rapid 
response is seldom a thoughtful response. 

Efforts to make things better include civic journalism, a movement to enlist 
the news media in the service of deliberative democracy. This movement wants 
journalists to shift their focus from increasing circulation or audience share to __ Trial balloon—proposals that newsmakers 
fostering public discussion of community issues.'"” According to Jan Schaffer, the disclose to gauge the public's reaction. 
director of the Pew Center for Civic Journalism, “The goal is to produce news 
that citizens need to be educated about issues and current events, to make civic 
decisions, to engage in civic dialogue and action—and generally to exercise their 


Civic Journalism 


Leaking—the practice by which political 
figures privately supply information to the 
press, usually with the agreement that their 
names will not appear. 


Opposition researcher—a campaign 
operative who specializes in finding 
information about the other side's candidate. 


responsibilities in a democracy.”!”” | 
Most reporters applaud the effort to encourage serious stories, but other as- —_— Civic journalism—a movement urging 

pects of the movement create debate. At the local level, civic journalists often take —_ journalists to shift their focus from 

polls to discover a community's concerns and then gear their coverage accordingly. increasing circulation or audience share to 

Supporters say that it creates an informative dialogue between citizens and the fostering public discussion of community 


press. Opponents dismiss it as a marketing gimmick in a deliberative disguise.“Why _ issues. 


DANIEL ROSENBAUM/The New York Times/ 


Redux Pictures 
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Ombudsman—a journalist who checks 
problems with accuracy, fairness, and taste In 
his or her own news organization's coverage, 
often publishing columns recommending 
remedies or responses. 


PHOTO ESSAY 


John Harris and Jim VandeHei |n 2007, 
Robert Allbritton launched a new online news 
source called Politico (www.politico.com). 

To shape news coverage, Alloritton hired two 
veterans of the Washington Post: John Harris, 
as editor in chief, and Jim VandeHei, his executive editor. With a focus on congressional 

and presidential politics, the new organization aimed to combine the speed and technical 
capabilities of the Internet with the professionalism and thoroughness of traditional 
journalism. Its motto was “win the morning, win the afternoon," meaning that it would be 
the news source that political Washington would talk about all day long. It rapidly became a 
success story at a time when other news organizations were facing cutbacks or extinction." 


abandon the entire enterprise of informed, aggressive skepticism in the hope of 
pleasing an imagined public?” asked journalist David Remnick. “When journalists 
begin acting like waiters and taking orders from the public and pollsters, the results 


are not pretty." 


Self-Criticism 


Some news organizations have hired ombudsmen or “readers’ advocates” to check 
problems with accuracy, fairness, and taste in their own news coverage. These pro- 
fessionals often publish columns recommending remedies or responses.''” The om- 
budsman movement is still fairly small, but it reached a milestone when the New 
York Times named a “public editor” after the Jayson Blair scandal. One of his com- 
mentaries focused on the paper’s coverage of social issues such as abortion and gay 
rights. “And if you think The Times plays it down the middle on any of them,” he 
wrote, “you've been reading the paper with your eyes closed.” He said that the paper 
presents “the social and cultural aspects of same-sex marriage in a tone that ap- 
proaches cheerleading.”''® 

Self-criticism has other venues as well. Some major news organizations have 
media critics, who write about news coverage in general and their own stories in 
particular. The American Journalism Review and the Columbia Journalism Review 
offer journalists and scholars a way to analyze reporting with an eye to improv- 
ing its contributions to public deliberation. On a variety of Web sites devoted to 
politics and communications, bloggers post their own criticisms, suggestions, 
and analysis. 


Amateurs and Professionals 


As we can see in the box on citizen journalism, ordinary citizens are sometimes 
taking the news into their own hands. On the one hand, these efforts give people 
an opportunity to take part in public life and uncover information that advances 
deliberation on policy issues. On the other hand, the amateur reporters often write 
poorly and lack training in the professional standards that career journalists try to 
uphold.'” Although an abundance of primary source information is online—press 
conference transcripts, speech texts, government reports, statistical tables—it takes 
long study and experience to make sense of it. More important, some key informa- 
tion is not available online. It only comes to the surface when professional reporters 
make calls, knock on doors, and spend hours in musty archives. 

Columnist Debra Saunders has explained why the Internet is not a genuine 
substitute for the mainstream media: “As for those who only read their news online, 
here’s a news flash: News stories do not sprout up like Jack’s bean stalk on the Inter- 
net. To produce news, you need profes- 
sionals who understand the standards 
needed to research, report and write 
on what happened. If newspapers die, 
reliable information dries up.” The In- 
ternet, she goes on, cannot be the so- 
lution when “all those shiny new Web 
sites are linking to fewer real news sto- 
ries. What looks like more choice isn’t. 
It’s more doors leading to fewer rooms. 
When a newspaper dies, you don’t get 
a comprehensive periodical to fill the 
void. You get an informational vacant 
lot into which passers-by can throw 
their junk.”!® 

The result will be that citizens and 
officials will have less information for 
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their deliberations. As Saunders explains, the impact will be particularly serious at 
the local level. 


[T]here also won't be as many stories about sanctuary city policies gone bad, 
the latest zany law out of San Francisco City Hall, or the growing bite that 
public employee pension systems are taking out of city and county services. 

They don’t understand that Fox News and talk radio aren't going to 
report on stories that require local beat reporting and time-consuming 
and expensive investigation. And there won’t be as many nonideological 
stories—about crimes or zoning or state spending—until what was once 
a solvable problem festers, unreported, into a front-page disaster. By then, 
there may not be a front page.!”° 


The picture is not entirely bleak. Some online news organizations are practic- 
ing traditional and professional journalism, though with new tools (see the photo 
essay). It is also possible that newspapers and magazines may find ways to ease the 
economic problems that have plagued them over the past decade. The economic 
ee that started in 2008 has put new pressure on them, though, so time is running 
short. 


DELIBERATION, CITIZENSHIP, AND YOU & 


“Citizen journalism” (which is different from “civic journalism”) is a broad term ce ; 
for various ways in which ordinary citizens can take part in gathering, analyzing, Citizen Journalism 
and spreading the news. It can take several forms. 

The first consists of contributing material to professional news organiza- 
tions. Most newspapers have always made space for letters to the editor. Now, 
many hold online discussion forums or allow readers to post comments to on- 
line stories. News organizations may also accept citizens’ photos and videos, 
especially in natural disasters where reporters cannot reach the scene quickly. 
Some news organizations have dedicated Web sites to viewer content, such as 
Yahoo News “YouWitness News” (news.yahoo.com/you-witness-news) and 
CNN’s IReport (www.cnn.com/ireport). 

Second, some independent news sites rely on readers to contribute articles, 
audio, and video. In the spring of 2008, the Huffington Post (www.huffingtonpost. 
com) ran an article by amateur journalist Mayhill Fowler. At a San Francisco fund- 
raising event, she reported, Barack Obama said that economic woes caused work- 
ing-class Americans to become “bitter” and to “cling to guns or religion." The 
report, which also included audio of the comments, caused problems for Obama's 
candidacy. Some independent sites consist exclusively of reader content. During the 
2008 campaign, the Huffington Post set up “Off the Bus” (www.huffingtonpost.com/ 
off-the-bus/), to which more than 7,000 people posted material. 

Yet another variation is “community-funded journalism.” In San Francisco, a 
nonprofit named Spot Us, is using its site, spot.us, to collect ideas for investigative 
articles and raise money to pay for the reporting. In light of the economic problems 
facing traditional news organizations, such efforts may be increasingly necessary in 
the future.'”” 

Finally, some television stations are recruiting college students as citizen report- 
ers. In the fall of 2008, ABC News began a partnership with Arizona State, Syracuse, 
and several other universities to set up news bureaus where students could get train- 
ing and contribute content. WPIX in New York provided video cameras to jour- 
nalism students at Fordham, Rutgers, New York University, and Stony Brook and 


asked them to send in material if they saw a story.’ 


384 CHAPTER 12 Mass Media 
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Agenda setting p. 367 

Beat p. 372 

Civic journalism p. 381 

Editorial p. 369 

Embedded journalist p. 379 

Equal time rule p. 378 

Fairness doctrine p. 378 

Federal Communications 
Commission (FCC) p. 378 

Framing p. 368 

Horse race journalism p. 368 
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~~ SUMMARY 


The news media influence what Americans know of the world around them. To 
understand American politics, we should ask what influences the content of these 
media. 

Critics fear that corporate control has stifled pluralism. Others say that the In- 
ternet has supplied ordinary citizens with new opportunities to get around, over, 
and under the “mainstream media.” The federal government does regulate broad- 
cast media, but no longer polices the news for fairness and balance. The presence of 
government regulation, however, does give politicians leverage over media compa- 
nies and in turn prompts those companies to lobby the government. 

Are the media accurate in their depictions of historical and political events? 
Pressure for speed and sensation may give rise to mistakes. Sometimes journalists 
even lie. Perhaps more important is the question of depth. An important question is 
whether the media discuss public policy with enough detail to provide citizens with 
an adequate understanding of the issues. 

Many observers believe that the media show political bias, but consensus about 
its direction is lacking. Various observers see liberal, conservative, or establishmen- 
tarian bias. But it is obvious that the media tend to favor organizations and public 
figures who have mastered the art of manipulation. 

The news media help set the nation’s issue agenda. But some worry that they 
clutter that agenda with trivial items that draw audiences. One response to this con- 
cern is the civic journalism movement, which aims to elevate deliberation in the 
media. 
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to evaluate the performance of the press. 
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Summary 


OBJECTIVES 


After reading this chapter, you should be able to 


Explain the difference between the delegate and trustee theories of 
representation and how the members of Congress were expected to 


combine elements of both. 


Detail the most important differences between the House and Senate. 


Describe the constitutional powers of Congress. 


Explain the importance of political parties and committees to the 


structure and functioning of Congress. 
Describe the process by which a bill becomes a law. 


Detail the major functions of Congress and explain their importance. 
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Congress 


President of Mexico Felipe Calderon 
addresses a joint meeting of Congress on 
Capitol Hill on May 20, 2010. Joint meets of 
the House and Senate always occur in the 
larger House chamber. 
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Bill—a draft of a proposed law. 


e Analyze the power of the reelection incentive to mold behavior in 
Congress. 

e Discuss the performance of Congress as a deliberative, representative, 
ethical, and accountable institution. 

e Evaluate the contribution of Congress to deliberative democracy in the 
United States. 


{ INTRODUCTION — 


Representative Brian Baird (D-WA) once published a Washington Post op-ed titled 
“We Need to Read the Bills.” After listing a series of measures that Congress had 
recently passed, Baird wrote, “If forced to tell the truth, most members of Con- 
gress would acknowledge that they did not fully or, in many cases, even partially 
read these bills before casting their votes.”! The problem, in Baird’s view, was not 
lack of interest by legislators but the sheer number and length of proposed laws, 
together with House rules that limited the time that lawmakers had to study a bill 
before voting on it. 

A vivid example came in 2009, when Congress took up a $787 billion eco- 
nomic stimulus bill. The final version of the bill, which was over a thousand pages 
long, came out at 10:25 p.m. on February 12. The House began consideration of the 
measure at 11:20 the next morning, giving lawmakers just 13 hours to study the bill 
and also get some sleep. When debate commenced, several complained that no one 
had actually read the whole bill, and no one disputed them. The significance of this 
omission became clear a few weeks later, when media reported on lavish bonuses for 
executives of insurance company AIG, which had received billions in federal rescue 
money. Lawmakers denounced the bonuses, only to learn that they had voted to 
allow them. The stimulus bill had included limits on executive pay for companies 
receiving rescue money, but page 404 of the printed version contained a provision 
exempting bonuses that companies had already promised (see photo opposite page). 

Representatives and senators often get summaries of legislation weeks before 
voting. They do deliberate on bills in committees and subcommittees, on the House 
and Senate floors, and in other venues. Yet like Baird, many lawmakers worry that 
Congress is not as deliberative as it could and should be. Some call the Senate the 
world’s greatest deliberative body, but Senator Jeff Merkley (D-OR) says: “That is a 
phrase that I wince [at] each time I hear it, because the amount of real deliberation, 
in terms of exchange of ideas, is so limited.” 

If Congress does have a deliberative deficit, what is the cause? Many Americans 
think that their lawmakers are slackers who crave vacations. Anyone who has seen 
Congress at work firsthand can attest that this image is wrong. Representative Xavier 
Becerra (D-CA) says: “I stay until the very wee hours, unfortunately. I have to walk 
out of the last open door at Longworth [Office Building]. I have nothing to go back 
to at my condo, so I stay and work.”? 

To exercise their best judgment on legislation, lawmakers must review and as- 
sess key information and arguments. Yet, other tasks may crowd out deliberation. 
To win reelection, the members of Congress must spend time raising money. To 
please their voters, they must meet with dozens or hundreds of local groups, both 
in Washington and back home. And as the federal government expands, they must 
keep a watchful eye over the increasingly powerful bureaucracy. 

The framers feared that if Congress did not deliberate well, it could become a 
dangerous institution, as had many of the state legislatures during the first decade 
of independence. “The legislative department,” James Madison wrote about the new 


state legislatures, “is everywhere extending the sphere of its activity, and drawing all 
power into its impetuous vortex.” 


To keep the new Congress from going too far and too fast, the founders divided a 
and checked its power. Some say that its cumbersome structure hobbles good ideas 
as well as bad. Others, in the Madisonian tradition, argue that bills ought to face 
high obstacles. At each stage in the process, supporters of new legislation must build 
support by making their best arguments, answering the opposition, and fashioning 
coalitions. Ideally, bad proposals would fail to clear at least one of the many hurdles 
in the way, while bills that advanced the public interest would survive. Madison 
hoped that “the mild voice of reason” would prevail as Congress gave voice to “the 


cool and deliberate sense of the community.” 


Some believe that lawmakers should serve as delegates who follow majority 
opinion in their electorate. “Our message to Congress is simple and direct,” Ross 
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Congress 


Delegate—a type of representation in which 
legislators simply reflect the views of their 
constituents. 


Constituent—a resident of the district or 
state represented by a member of the House 
or Senate. 


Trustee—a type of representation in which 
legislators exercise judgment independent of 
their constituents’ views. 


Perot said in 1993. “Respond to the will of the people.”® A delegate does what 
constituents want regardless of the legislator’s own beliefs about what policies 


would best serve the country. Others say that members of Con- 
gress should function as trustees who exercise their judgment 
independent of constituents’ views. Willmoore Kendall, a mod- 
ern exponent of this view, said that the framers left us “a form 
of government that was purely representative, a form of gov- 
ernment in which there was no room .. . for policy decisions 
by the electorate.”’ The people should “make sound judgments 
regarding the virtue of their neighbors” but not “deliberate on 
matters of policy.”* 

The framers combined elements of both views, expecting 
members of the House to function more like delegates and 
senators more like trustees. Two-year terms and direct popu- 
lar election would give House members “an immediate de- 
pendence on, and intimate sympathy with, the people.”’ The 
people and their representatives would have a “communion 
of interests and sympathy of sentiments.”!” But the framers 
also wanted lawmakers, especially senators, to exercise inde- 
pendent judgment. Chosen by state legislatures and to serve 
six-year terms, senators, Madison wrote, would be able to 
defend the people “against their own temporary errors and 
delusions.”"! 

The framers hoped that together the House and Senate 
would “refine and enlarge the public views.” “[I]t may well 


happen,” Madison explained, “that the public voice, pro- 


nounced by the representatives of the people, will be more 
consonant to the public good than if pronounced by the 
people themselves, convened for the purpose.”"* If the system 
worked well, the laws would reflect neither the enlightened 
views of a select few (the pure trustee theory) nor the raw 
sentiment of the political marketplace (the pure delegate the- 
ory) but the informed and considered views of the American 
people. 

In this chapter, we analyze the nation’s lawmaking body 
and its contribution to deliberative democracy. We begin with 
the constitutional provisions that established the structure and 
powers of Congress. We then detail how the modern Congress 
is organized and legislates. Later, we describe the important 
functions, in addition to lawmaking, that Congress carries out. 
We end with a discussion of how to evaluate the performance of 
the modern Congress. 

As we will see, Congress does not operate in isolation from 
the other branches. Just as the presidency and the federal courts 
influence and limit congressional power, so also Congress checks 
executive and judicial power. As Supreme Court Justice Louis 


H.R. 1—404 


obligation arising from financial assistance provided under 
the TARP remains outstanding. 

“(D)G) A prohibition on such TARP recipient paying 
or accruing any bonus, retention award, or incentive com- 
pensation during the period in which any obligation arising 
from financial assistance provided under the TARP remains 
outstanding, except that any prohibition developed under 
this paragraph shall not apply to the payment of long- 
term restricted stock by such TARP recipient, provided 
that such long-term restricted stock— 

“(I) does not fully vest during the period in which 
any obligation arising from financial assistance pro- 
vided to that TARP recipient remains outstanding; 

“(II) has a value in an amount that is not greater 
than Ys of the total amount of annual compensation 
of the employee receiving the stock; and 

“(IIT is subject to such other terms and conditions 
as the Secretary may determine is in the public 
interest. 

“Gi) The prohibition required under clause (i) shall 
apply as follows: 

“) For any financial institution that received 
financial assistance provided under the TARP equal 
to less than $25,000,000, the prohibition shall apply 
only to the most highly compensated employee of the 
financial institution. 

“(II) For any financial institution that received 
financial assistance provided under the TARP equal 
to at least $25,000,000, but less than $250,000,000, 
the prohibition shall apply to at least the 5 most highly- 
compensated employees of the financial institution, or 
such higher number as the Secretary may determine 
is in the public interest with respect to any TARP 
recipient. 

“(III) For any financial institution that received 
financial assistance provided under the TARP equal 
to at least$250,000,000, but less than $500,000,000, 
the prohibition shall apply to the senior executive offi- 
cers and at least the 10 next most highly-compensated 
employees, or such higher number as the Secretary 
may determine is in the public interest with respect 
to any TARP recipient. 

“(TV) For any financial institution that received 
financial assistance provided under the TARP equal 
to $500,000,000 or more, the prohibition shall apply 
to the senior executive officers and at least the 20 
next most highly-compensated employees, or such 
higher number as the Secretary may determine is in 
the public interest with respect to any TARP recipient. 
“Gii) The prohibition required under clause (i) shall 

not be construed to prohibit any bonus payment required 
to be paid pursuant to a written employment contract 
executed on or before February 11, 2009, as such valid 
employment contracts are determined by the Secretary or 
the designee of the Secretary. 

“(E) A prohibition on any compensation plan that would 
encourage manipulation of the reported earnings of such 


Members of Congress denounced bonuses for AIG executives, but 
they had passed a bill explicitly allowing those very bonuses. 
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Bicameral legislature—a legislative body 
that has two separate chambers or houses, 
often with equal authority to pass or amend 
legislation. 


| International Perspectives oo 


Brandeis (1916-1939) explained, the founders aimed “not to avoid friction, but by 
means of the inevitable friction incident to the distribution of the governmental 
powers among three departments, to save the people from autocracy.”” 


CONSTITUTIONAL STRUCTURE AND POWERS 


Masor Issues 
® How is the Congress structured, and what are its constitutional powers? 


® Do bicameralism and separation of powers serve any purpose beyond mere 
delay? 


From the start of the Constitutional Convention, most delegates agreed that the 
new national legislature should be bicameral (with two chambers). Later they 
named these the House of Representatives and the Senate. Many wrongly believe 
that the idea for the Senate came from the demands of small state delegates to have 
one legislative chamber where all states had equal power. But even before this con- 
troversy arose at the Convention, the delegates endorsed bicameralism to promote 
safer and more deliberative lawmaking. 

The framers hoped that dividing the lawmaking body into two chambers, each 
with distinct qualities, would curb the legislative branch’s natural dominance in a 
democracy.'* Two separate bodies would need time and effort to agree on anything, 
making bad laws less likely. Also, with the House broadly representing public desires 
and the smaller Senate functioning “with more coolness, with more system, & with 
more wisdom, than the popular branch,” bicameralism would promote sound leg- 
islation in the national interest.'° (See the International Perspectives box on bicam- 
eralism in other democracies. ) 


Bicameralism throughout the World 


Bicameralism can be messy, yet it seems to be on the move across the globe. While 45 nations 
had two-chamber legislatures in the early 1970s, that number had risen to 67 by the start of 
the new century. In fact, most of the world's people live under bicameral systems (which are 
also found in all American state governments but one). 

One chamber usually reflects population, with members winning election in constituen- 
cies of roughly the same size. By common usage, we refer to these bodies as “lower cham- 
bers." Bicameral systems vary in how they choose and apportion “upper chambers.” Nineteen 
countries use direct elections. In the United States, each state elects two senators. Australia 
has 76 senators, 12 from each of the six states and 2 from each of the mainland territories. 
Unlike the United States, Australia uses proportional representation, so a party's share of seats 
in each constituency will roughly match its share of votes. Fourteen countries have appointive 
upper chambers. In Canada, the governor general names senators at the direction of the prime 
minister. Britain uses several methods to appoint members of the House of Lords. Other na- 
tions have various mixes of election and appointment. 

Most upper chambers have legislative powers equal to those of the lower chambers. In 
some countries, the upper chamber can only amend or delay legislation. 

Many nations have found that bicameralism brings benefits that offset its frustrations. 
Upper chambers can provide representation to geographical, ethnic, or occupational groups 
that might otherwise be in jeopardy. In a 2005 report, the Council on Foreign Relations, a pri- 


vate nonpartisan group that studies foreign policy issues, urged diplomacy to foster effective 
bicameralism in the Arab world. 


Washington should promote constitutional arrangements that would restrain the 
power of majorities to trample the rights of minorities. Most democracies have 


mechanisms such as an upper chamber of the legislature chosen on a specialized 
basis or a supreme court to guard against the "tyranny of the majority.” To be sure, 
these institutions already exist in some Arab countries, but they are often tools that 
institutionalize the power of the state. Truly independent high courts and safeguards 
to protect the prerogatives of upper houses of parliaments have the potential to 
prevent excesses by extremist groups. 


More generally, upper chambers may create better deliberation. According to a forum 
of the world’s senates: "The growing complexity and technical nature of issues, and the rapid 
growth in legislation justify the existence of a second chamber responsible both for examining 
legislation proposals and for reviewing texts adopted by the lower house."'® 
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The House and Senate 


Bicameralism shapes everything about Congress, even the architecture. The 
northern half of the Capitol building belongs to the Senate, the southern half to 
the House. Each body has its own chamber, dining rooms, and office buildings. 
The physical divide is a symbol of other differences with roots in tradition and 
constitutional law. 

Every state has two senators, and for half a century the Senate has had 100 
members. Under the Constitution, each state gets House members according to its 
population, which the census measures every 10 years. The most populous state, 
California, currently has 53 members, while the least populous—Alaska, Delaware, 
Montana, North Dakota, South Dakota, Vermont, and Wyoming—each have one. 
In the 43 states with more than one House member, each represents a particular 
geographic district of nearly equal population. The Constitution itself does not re- 
quire that a state be divided into districts; some states used to elect House members 
“at large,” with each representing the entire state. 

Although the Constitution set the original size of the House at 65, it allowed 
it to grow without specifying how large it could become. The Constitution only 
guarantees each state at least one seat and caps the total at one for every 30,000 resi- 
dents. Congress repeatedly enlarged the House in the nineteenth century, but since 
the 1910 census, federal law has kept the size at 435.'’ Currently, each member of 
the House represents an average of almost 700,000 persons, although this number 
varies somewhat by state. 

Under the Constitution, voters chose House members, while state legislatures 
originally chose senators. Madison said that legislative selection would ensure a 
Senate of high quality and give states a direct voice in the federal government."* In 
1913, the states ratified the Seventeenth Amendment, providing for direct election 
of senators. All House seats come up for election in every even-numbered year; but 
because senators serve six-year terms, only one-third come up for election at a time. 
This guarantees that apart from deaths or resignations, two-thirds of the Senate 
membership will not change after any election. By design, this gives the Senate, but 
not the House, some insulation from rapid shifts in public opinion. 

The difference in term length also has an effect. With two-year terms, “the 
House lives with minute-to-minute pressures and acts accordingly,’ said former 
senator Chuck Hagel (R-NE). With six-year terms, senators “take a longer view of 
things—and that goes for its leadership too.” Although House members might 
think that this senator exaggerated, few would deny that reelection pressures weigh 
more heavily on those serving in the House than on their counterparts in the Senate. 

Senators represent entire states, unlike nearly all members of the House. 
Because states usually encompass a broader range of economic and social charac- 
teristics than House districts, senators face more diverse pressures and concerns. 
Moreover, because of smaller numbers, longer terms, and the higher age qualifica- 
tions (30 as opposed to 25 for the House), senators enjoy more prestige. The clearest 
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sign of this is the arrow of ambition. In the modern era, House members frequently 
run for the Senate (and now make up about half of that body), but senators do not 
voluntarily give up their seats to run for the House.” 

In the much larger House of Representatives, members divide the work more 
narrowly, mainly through the committee system (discussed later), so they can focus 
on specific policies. In the smaller Senate, members are generalists, with less ex- 
pertise in any issue. The expertise gap seldom overcomes the prestige gap. Former 
senator John Culver (D-IA) said that House members grow resentful when they 
work hard on an issue “and yet the television news will be full of a senator [who] 
won't know one end from the other about the problem, but he’s the one who will 
be quoted.” Senators like to call their institution “the world’s greatest deliberative 
body,’ but few in the House would agree. 

The House’s procedures focus power on majority party leaders and committee 
chairs (more on this later), whereas the Senate spreads power more evenly, allow- 
ing more debate in the full body. The Constitution does not spell out these differ- 
ences.” Still, the framers thought that the House, the larger chamber, would come 
under more centralized control. Madison said that “in all legislative assemblies, the 
greater the number composing them may be, the fewer will be the men who will in 
fact direct their proceedings.” House members sometimes disdain the other body 
because of the lack of order and control. The Senate, as Representative John Dingell 
(D-MI) colorfully put it, “has the rules of monkey 
island at the San Francisco Zoo.” 

“Even though the Senate is only 30 yards away 
across that Rotunda,” said former House Speaker 
(1999-2007) Dennis Hastert (R-IL), “sometimes 
it’s like they’re 30 miles away.” That psychologi- 
cal distance has political consequences. Newt Gin- 
grich (R-GA), who preceded Hastert as Speaker, 
once complained about the Senate’s slowness to 
act on bills that had sped through the House. Years 
later, he took a more deliberative view: “If an idea 
isn’t good enough to survive a couple of really 
tough fights in the Senate, maybe it isn’t worth 
implementing after all.”*° 

On a practical level, bicameralism means two 
sets of eyes to spot legislative problems and to 
deliberate about solutions. “Sometimes no one is 
focusing on the text,” said one Senate aide. “Thank 


ct of the Capitol 


Ys et - § ek. ‘wid £ God for a bicameral legislature. Things can happen 
Capitol area from the west. The Senate and its office buildings are to the north quickly, in the dark, in the long bills where no one 
(left), and the House and its office buildings are to the south (right). has seen it.”?” 


Constitutional Powers 


The U.S. Constitution vests the Congress with several key powers. The most important 
of these is the power to make the nation’s laws. 


Lawmaking 
After the Preamble, the Constitution begins, “All legislative Powers herein granted 
shall be vested in a Congress of the United States.” The “herein granted” shows that 
the Constitution does not grant Congress all possible legislative powers, but only 
those later specified. This is what we mean when we say that the national govern- 
ment is one of limited powers. 

These “enumerated powers,” as detailed in Article I, Section 8, include, among 
others, the powers to raise revenues, to regulate interstate and foreign commerce, to 
coin and borrow money, to establish a federal court system, to declare war, aind to raise 


armies and navies. The last item on the list gives Congress the power to make all laws 
necessary and proper for carrying into Execution the foregoing Powers.” In McCulloch 
v. Maryland (1819), the Supreme Court ruled that this clause vests Congress with 
“implied powers,” such as establishing a national bank (see Chapter 3 on federalism). 
In the modern era, Congress has interpreted its enumerated powers quite broadly, and 
only rarely has the Supreme Court ruled that Congress exceeded its authority. 

The Constitution gives the House of Representatives one special lawmaking 
power: only it can originate bills for raising revenues. Although the original proposal 
in the Constitutional Convention prohibited the Senate from amending revenue 
bills, the delegates dropped this restriction. Consequently, although the Senate must 
wait for the House to act first on tax bills, it may amend a House measure any way it 
wishes. In 1982, for instance, the Senate attached major tax increases to a relatively 
minor House bill on tariffs. 


Impeaching and Removing Public Officials 

Another important power that the Constitution vests in Congress is the power to 
impeach and remove from office “all civil Officers of the United States” for “Trea- 
son, Bribery, or other high Crimes and Misdemeanors” (Article I, Section 4). The 
House of Representatives has “the sole Power of Impeachment,” meaning that a 
majority of the House may charge any executive or judicial officer with an offense 
serious enough to merit removal from office. The Senate has “the sole Power to try 
all Impeachments.” If it convicts an individual by a two-thirds vote, the person is 
immediately removed from office. If it wishes, the Senate may impose an additional 
penalty: permanent disqualification from ever holding federal office again. (See the 
discussions of impeachment in Chapters 14 and 16.) 


Expelling Members 

Because members of the House and Senate are not considered “Officers of 
the United States,” they are not subject to removal by the impeachment process. 
Nevertheless, by a two-thirds vote each chamber may “expel a Member.” Altogether, 
the Senate has expelled 15 and the House 4. Most of these were for disloyalty dur- 
ing the Civil War. Since then, the Senate has expelled none and House only two. 
The most recent expulsion was of James Traficant (D-OH) in 2002 after his convic- 
tion for bribery, filing false tax returns, and other federal crimes. Some members of 
Congress facing likely expulsion have resigned first. 


Ratifying Treaties and Confirming Appointments 

The Constitution gives the Senate two important responsibilities denied to the 
House. It alone approves treaties (by a two-thirds vote) and confirms presidential 
nominations to the judiciary and high executive offices (by majority vote). (More 
on this in Chapters 14 and 16.) Although the House does not vote to approve trea- 
ties, it often must decide whether to pass legislation, including appropriations, to 
carry treaties into effect. 

Although the Constitution does not give individual senators the power to veto 
presidential nominations, under the custom of senatorial courtesy the full body 
will not confirm presidential nominees for federal district judge, U.S. attorney, or 
federal marshal if the senior senator of the president’s party from the state where 
the appointment is to be made objects. Knowing that their colleagues will not con- 
firm an appointee they oppose, senators of the president’s party can often persuade 
presidents to nominate individuals they recommend. 


Proposing Constitutional Amendments 

Congress plays a vital role in amending the Constitution. Under Article V, it pro- 
poses amendments by a two-thirds vote of each chamber, An alternative procedure 
is for two-thirds of the state legislatures to request Congress to call a convention 
to propose amendments. This alternative has never been used; all 27 amendments 


CHAPTER 13 Congress Bos 


Senatorial courtesy—the custom in the 
Senate whereby the full body will not 
confirm presidential nominees for federal 
district judge, U.S. attorney, or federal 
marshal if the senior senator of the 
president's party from the state where the 
appointment is to be made objects. 
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were first proposed by Congress. Congress proposed six other amendments, but 
these failed in the states (see the box in Chapter 2). 

Besides exercising these explicit constitutional powers, Congress makes other 
contributions to the American political system. We review these contributions later 


in the chapter. 


Congress and the Other Branches 


The legislative branch keeps watch on the executive and judiciary. As we describe in 
the next chapter, Congress has often struggled with the White House over foreign pol- 
icy, especially in the decades since the Vietnam War.” Although the president wields 
great authority as commander in chief, Congress declares war and authorizes some 
conflicts short of full-scale war, funds the military and determines its size and nature, 
and makes rules for the armed forces. On domestic matters, Congress has even more 
ability to thwart the president’s desires. Noting congressional power over spending, 
taxes, and interstate commerce, Speaker Gingrich said, “All the advantages the Com- 
mander-in Chief gets in foreign policy the Congress gets in domestic policy.”” 

The Senate plays a special role in checking the other branches. Because it has 
sole power to approve treaties, and because such approval requires a two-thirds 
vote, wise presidents consider Senate opinion on foreign policy. The Senate gains 
additional leverage through its authority to confirm presidential nominations to 
the federal courts, the cabinet, and many major executive offices. Although out- 
right rejections are rare, nominees sometimes withdraw their names before the Sen- 
ate votes. In 2009, President Barack Obama nominated former Senate Democratic 
leader Tom Daschle from South Dakota to head the Department of Health and 
Human Services. But he soon pulled out amid criticism of his past tax problems.” 

The Senate has exercised heightened scrutiny in recent decades. Fully 30% of 
all the cabinet nominations that resulted in Senate rejection or withdrawal have 
occurred just since 1989. The Senate’s new assertiveness has focused attention 
on the standards senators should use to judge nominees. With the Constitution 
silent on this point, some argue that the Senate should make an independent 
judgment on a nominee’s merits, while others say it should defer to presidents 
unless it finds incompetence or misbehavior. 

The framers designed the Constitution so that “[a]mbition ... [would] coun- 
teract ambition.”*' They expected the members of each branch to develop a per- 
sonal interest in protecting its constitutional rights and powers from encroachment 
by the others. Former representative Lee Hamilton (D-IN) says that the congres- 
sional oath of office (see the Pledges and Promises box) insists “that legislators bear 
allegiance to the Constitution, which at its core provides for a Congress that is an 
equal and independent branch of the government.” 

How, then, do the members of the House and Senate organize their institutions 
to carry out their constitutional responsibilities? 


The Congressional Oath and the PATRIOT Act is a 


Shortly before he became Speaker of the House, John Boehner (R-OH) said: We ee hear n mem- 

bers of Congress talking about swearing an oath to represent their constituents when in reality ‘a 

the only oath we take is to the Constitution. We pledge 'to support and defend the const teeta 

of the United States! No more, no less. House rules forbid members from voting or introducing 

bills until they have taken the oath. It reads as follows: ie le e 
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| do solemnly swear that | will support and defend the Constitution of the United Pie 
States against all enemies, foreign and domestic; that | will bear true faith and ve 
allegiance to the same; that | will take this obligation freely, without any men ~ 
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ities of the office on which | am about to enter. So help me God. 
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embers take their oath to heart, and often refer to it in floor remarks. During debate on 
uthorization of the antiterror PATRIOT Act, lawmakers voiced diverse views on how the 
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es th related to the subject at hand: 
ie . : ee : 5 tidati ueiey 
an Lungren (R-CA): While it is important to avoid hyperbole on such a serious mat- 
at the very nature of American life and the traditional regard for liberty could itself be 
4 : E wened. It is, therefore, imperative that principles that we take an oath to uphold not 
te be reduced to empty platitudes. Rather, they must be applied to the facts which confront 
4 vus in the war on terrorism. 


; ‘Sam Farr (D-CA): While not one of us in the Chamber takes lightly our Oath to protect 
£ and defend the United States, the permanent extension of the PATRIOT Act, [at] the ex- 
; ense of our civil liberties, will not in and of itself make our country safer. | voted against 
" the original PATRIOT Act that was hastily passed in October 2001. The same concerns 
- regarding the abuse of power still exist. 
3 Pete Stark (D-CA): Mr. Chairman. | rise in strong opposition to H.R. 3199, the USA PATRIOT 
and Terrorism Prevention Reauthorization Act, because | swore to uphold the Constitution. 
~The PATRIOT Act clearly vi icans' Fi 

e PA ct clearly violates all Americans’ Fifth Amendment right to due process and 
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3 _ Fourth Amendment guarantee against unreasonable search and seizure, among others. 
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ees F James Sensenbrenner (R-WI): Mr. Chairman, | think every Member of this Congress, 
aA . liberal or conservative, Republican or Democrat, takes seriously the oath that we took at 
____ the beginning of this Congress to preserve, protect, and defend the Constitution of the 
Ae _ United States against all enemies, foreign and domestic.” 
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Mauor Issue 
® How do parties and committees shape the work of Congress? 


In addition to bicameralism, the most important organizational features of Congress 
are the influence of party leaders and the division of the two bodies into legislative 
committees and subcommittees. These features have changed over time, and they 
vary considerably between the House and Senate. As we will see, the organization of 
Congress has large consequences for deliberation, lawmaking, and representation. 


Party Control 


Throughout the 1960s and 1970s, Democrats had firm majorities in the House and 
Senate. Republicans held a Senate majority for six years in the 1980s but never came 
close in the House. In 1994, Republicans won majorities in both chambers for the 
first time since the election of 1952 (see Figure 13-1). They held the House for the 
next 12 years. They also held the Senate, except for a brief period between mid-2001 
and early 2003 (after a Republican senator left the party and gave the Democrats a 
majority). In 2006, concerns about corruption and the war in Iraq helped tip control 
of both chambers to the Democrats and in 2010, economic issues helped shift the 
House back to the GOP. 

In each chamber, the majority party sets the agenda and gets the chairmanships 
of all the committees and subcommittees. Again, Lee Hamilton sums it up well: 


Party status affects pretty much everything. The majority not only gets nicer 
spaces and meeting rooms, it also gets to determine which members and 


staff will go on overseas fact-finding trips, and enjoys all sorts of little perks 
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Party Divisions in Congress 
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that make life on Capitol Hill more pleasant. And on congressional commit- 
tees, the majority often takes two-thirds to three-fourths of the budget and 
will have three times the number of staff as the minority, so a shift in party 
control can be traumatic for those suddenly in the minority. 


When the sitting president is a member of the 
same party as the majority in the House or Senate, 
the party usually works to pass presidential propos- 
als, and the minority usually tries to defeat or change 
them. Under divided government—when at least 
one house of Congress does not have a majority from 
the president’s party—each congressional party has 
a split personality. The majority party in the House 
or Senate is in charge of that institution and tries to 
exercise its will. But if it is not the president's party, it 
may function as an opposition party trying to thwart 
presidential initiatives. The roles are reversed for 
a minority party in the House or Senate that is the 


5 Cee ee eit same as the president’s party. It may oppose the con- 
100 102 104 106 108 110 112  gressional majority party but support the president’s 


3 eae Congress efforts to direct American government. 

aS FIGURE 13-1 This figure depicts the percentage of House and Senate seats It is no surprise that periods of divided gov- 
in Republican hands from the 84th Congress (1955-1957) through the 112th ernment often result in neither the president nor 
Congress (2011-2013). The 50% line represents the crucial divide between majority the majority party in Congress getting its way. 
and minority status. Figures are for the start of each Congress and do not include This may lead to what many call “gridlock,” “dead- 
subsequent interelection changes (i.e., special elections or party switches). Senator — lock,” or “stalemate.” But scholars have undercut 
James Buckley of New York, who won in 1970 on the Conservative Party line, the notion that divided government prevents ma- 


counts as a Republican. 


Source: Office of the Clerk of the House of Representatives, "Party Divisions" at www.clerk 
.house.gov/art_history/house_history/partyDiv.html; U.S. Senate, "Party Divisions in the 
Senate" at www.senate.gov/pagelayout/histoyr/one_item_and_teasers/partydiv.htm. 


= 
Divided government—a situation in which 
different parties control the presidency and at 
least one of the chambers of Congress. 


jor policy initiatives, for Congress has often passed 
important laws during times of divided con- 
trol. Examples include the Taft-Hartley Labor- 
Management Relations Act of 1947 (the key labor 
legislation of the modern era, which passed over 
President Harry Truman’s veto), the Clean Air Act of 1970 (signed by President 
Richard Nixon), and the 2002 Homeland Security Act (eventually supported by 
President George W. Bush). 

Over the years, Congress has become more polarized. In recent decades, liberal 
Democrats picked up many seats that had once belonged to moderate-to-liberal 
Republicans. Even after the massive GOP victory in 2010, Republicans held only 
two of New England’s 22 House districts. And in that election, more than half of 
the 54 moderate-to-conservative “Blue Dog” House Democrats lost to Republicans, 
mostly strong conservatives. Consequently, the parties continued to have difficulty 
finding common ground. 

Conflict between the parties has also grown more bitter. Floor debates some- 
times involve personal invective, and wherever possible each side targets the other 
side’s leaders for defeat. In 2008, Senate majority leader Harry Reid (D-NV) backed 
an effort to defeat Republican leader Mitch McConnell. A Republican official said, 
“McConnell never takes political attacks personally, but he is someone who has 
never hesitated to repay his opposition for their courtesy.” The official explained 
that the party would seek a strong opponent to Reid in the next election.*® Congres- 
sional politics is thus reminiscent of a scene in The Godfather in which Michael 
Corleone walks the deserted streets of a Sicilian village. “Where have all the men 
gone?” he asks. His guide explains, “They’re dead from vendettas,”2” 


Party Leaders 


Just as the separation of powers affects the roles that congressional parties play, bi- 
cameralism influences the leadership structure in each chamber, the way that House 
and Senate leaders work, and the power they wield. 


House of Representatives 


Article I, Section 2 of the Constitution specifies that the House of Representatives 
shall choose “their Speaker and other Officers.” The selection of Speaker is the first 


order of business in the House when a 
new Congress convenes on January 3 
of odd-numbered years. Usually, this 
election is a formality, with Democrats 
voting for their candidate, previously 
chosen in a party caucus, and Republi- 
cans voting for theirs. Members almost 
always back their side’s choice. 

Unlike the speaker of the British 
House of Commons, a neutral umpire 
of debate, the U.S. Speaker of the House 
is a partisan figure as well as an institu- 
tional one. In recent decades, changes 
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Speaker of the House “Uncle Joe” 
Cannon Joseph Gurney Cannon (R-IL) was 
elected to the House of Representatives 

in 1873. He served all but 4 of the next 50 
years in the House, rising to the position of 
Speaker in 1903, a position he held until 1911. 
Nicknamed "Uncle Joe," Cannon became the 
most powerful Speaker in the history of the House. He used the formal authorities of 
the office—such as the power to recognize speakers during floor debate, to chair the 
Rules Committee, and to appoint the standing committees—to rule with an iron hand 
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in Republican and Democratic rules 
have increased the Speaker’s authority 
over procedural affairs and commit- 
tee assignments. The goal has been to 
give the Speakers greater influence with 
party members, making them more ef- 
fective leaders. Because the Speaker is 
also the institution’s symbolic leader, 
he or she cannot concentrate entirely 
on partisan politics. In any case, time 
constraints require the delegation of 
authority. The House majority leader 
serves as the Speaker’s top lieutenant, running the chamber’s day-to-day business 
and planning its agenda. 

The House minority leader does what the title suggests: speaks for the minority 
party in public forums and tries to outwit the majority on the floor. The minority party 
usually loses roll call votes, but it can sometimes bring its issues to public attention. If 
successful, the minority leader may help his party gain the majority in a future elec- 
tion. But if a party loses election after election, the leader may find individual members 
focusing less on that goal than on their own political survival. 


on behalf of his fellow Republicans. 


Senate 

Under the Constitution, the vice president presides over the Senate. Except for cast- 
ing tie-breaking votes, however, vice presidents have little power in the chamber. 
When they do preside, custom normally dictates that they not take partisan advan- 
tage. Instead, they heed the parliamentarian, a staff expert on the rules. The Senate 
also chooses a president pro tempore, an honorary position that customarily goes 
to the longest-serving member of the majority party. Usually, however, junior mem- 
bers of the majority party preside over daily sessions. 

The Senate majority leader, not the vice president or the president pro tempore, 
is that body’s actual leader. Unlike the speakership, the post of majority leader is not 
a constitutional office. The majority leader speaks for the party, manages the cham- 
ber’s business and the floor schedule, and (crucial from a procedural standpoint) 
has priority in seeking recognition on the Senate floor. Accordingly, the leader can 
offer amendments and motions before anyone else. In some ways the Senate ma- 
jority leader is weaker than the Speaker of the House, for the House’s procedures 
enable its leadership to override members who want to block action. In the Senate, 
where any member can create major procedural delays, the leadership must defer 
to individuals. 

As in the House, the head of the minority party is the minority leader. This 
senator has similar responsibilities to speak for the party on public issues, to protect 


Seven years into Cannon's speakership, disaffected Republicans joined 
with Democrats to stage the "Revolt of 1910." They stripped the Speaker of his 
chairmanship of the Rules Committee, transferred the power to appoint committees 
from the Speaker to the full House, and limited the Speaker's power to recognize 
members on the floor. This episode demonstrated that an energized majority of the 
full House could constrain the institution's leaders. Never again would a Speaker of 
the House of Representatives wield unchecked power in the institution.** 


Speaker of the House—the chief officer of 
the House of Representatives. 


Majority leader—in the Senate, the highest 
ranking member of the majority party; in 
the House the highest-ranking member 
after the Speaker. 


Minority leader—in the Senate and the 
House, the highest-ranking member of the 
minority party. 


Parliamentarian—a staff expert on the rules 
in the House of Representatives and Senate. 


President pro tempore—under the 
Constitution, the officer who presides over 
the Senate when the vice president is not 
presiding. Now it is an honorary position 
that customarily goes to the longest-serving 
member of the majority party. 
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Filibuster—informal term for any attempt to 
block or delay Senate action on a bill or other 
matter by debating it at length, by offering 
numerous motions, or by other obstructive 
actions. 


Whip—party leader whose job is to count 
votes and gather support from party 
lawmakers. 


Committees—groups of legislators in the 
House and Senate that deliberate on bills or 
other measures and make recommendations 
to the full body. 


Standing committee—a permanent body 
within Congress that evaluates proposals 
within its jurisdiction, chooses certain bills 
for consideration, and then revises and 
reports those bills to the full chamber. Also 
oversees specific agencies and programs. 


Subcommittee—a unit of a congressional 
committee that handles a very specific area 
of policy and legislation. 


Select (or special) committee—a 
permanent or temporary committee set up 
to mount an Investigation or to handle a 
particular issue. 


Joint committees—committees with 
members from both the House and Senate 
that carry out studies or administrative tasks. 


Leaders in the 112th Congress (2011-2013) i 


the party’s interests in the chamber, and to affect legislation. Because of differences 
between the chambers, however, the Senate minority leader has much more influ- 
ence within Congress. Under Senate rules, debate can continue indefinitely unless 
60 senators vote to stop it. When senators continue speaking to prevent final action 
on a bill, this is called a filibuster. Because of these rules, a minority party with 
at least 41 seats can prevent passage of a bill and thereby wring concessions from 
the majority. Al Franken (D-MN) was seated in July 2009 after a lengthy dispute 
over the November 2008 election, becoming the 60th Democrat in the Senate. This 
marked the first time either party had fallen below the 41-seat level since 1981. In 
recent decades, Senate minority leaders have been major legislative “players,” much 
more so than their House counterparts. 

Each party in each chamber has it own whip, who counts likely votes on up- 
coming measures. The whip maintains communication between party leaders and 
members, gathers support for party positions on the floor, coaxes wavering mem- 
bers to vote the party line, and crafts parliamentary strategy. Both whips lead an 
elaborate organization of members who count and harvest votes. The term whip 
comes from the British hunting term “whipper-in,” the person who keeps hounds 
from straying in a fox hunt. It became a political word in England during the eigh- 
teenth century and later crossed the Atlantic.” 

Many leaders have seen their job as managing deliberations within their cham- 
ber. Other leaders have taken a higher public profile, particularly when they were in 
the minority or when the other party held the White House. Speakers Tip O’Neill 
(D-MA) (1977-1987), Newt Gingrich (R-GA) (1995-1999), and Nancy Pelosi 
(D-CA) (2007-present) all became symbols of opposition to incumbent presidents 
of the other party. 


Committees 


Within each house, committees screen bills and enable lawmakers to develop their 
own areas of expertise (which are broader in the Senate). As issues have changed over 
time, both houses have added new committees, dropped old ones, and restructured 
their jurisdictions. The committee structures of the House and Senate are similar but 
not identical, and each committee adopts its own rules. Generally, the parties are rep- 
resented on the committees in the same proportion as their membership in the full 
body. Exceptions include the ethics committees in the House and Senate, which have 
equal numbers of Democrats and Republicans, and some important House commit- 
tees on which the majority party has a 
___ disproportionately large representation. 

: There are several different kinds of 
--—-—« committees. Standing committees, the 


House ) most important, are permanent bod- 
Speaker John Boehner, R-Ohio a ies that evaluate legislative proposals 
Majority Leader Eric Cantor, R-Virginia ae within their jurisdictions, choose cer- 
Majority Whip Kevin McCarthy R-California x tain bills for consideration, and then 
ee ae John Boehner, R-Ohio ____ revise and report those bills to the full 
inority Whip Eric Cantor, R-Virginia chamber. Standing committees also 
ce oe oversee specific agencies and programs. 
as . . . . 
| Most standing committees divide their 
President Joseph Biden, Vice President of the United States a work among subcommittees, which 
President Pro Tempore Daniel Inouye, D-Hawaii A: 


Majority Leader 

Assistant Majority Leader (Whip) 
Minority Leader 

Assistant Minority Leader 


Note: This list represents the likely occupants of these positions after the 2010 election, At press time, si 
there was still uncertainty about other leadership posts. 


Harry Reid, D-Nevada 3 
Dick Durbin, D-Illinois Regs 
Mitch McConnell, R-Kentucky 3 
Jon Kyl, R-Arizona 


handle pieces of the committee’s ju- 
___ risdiction. Select (or special) commit- 
____ tees may be permanent or temporary, 
____ Set up to mount an investigation or to 
___ handle an issue that the standing com- 
te mittees do not address effectively. Joint 
committees, with members from both 
the House and Senate, are permanent 


panels that carry out studies or administrative tasks. A conference committee is a 
temporary joint committee that settles differences between Senate and House ver- 
sions of a bill. 

Because the Senate is so much smaller than the House, its members serve on 
many more committees and subcommittees. Also, the House designates some key 
committees as “exclusive committees,” meaning that their members usually cannot 
serve on any other committees. With many fewer committee assignments, members 
of the House can develop greater expertise than their Senate colleagues. Each party 
in each chamber uses a special assignment committee to decide who will serve on 
which standing committees. Party leaders influence this process. 

Committee chairs are among the most important and influential members 
of Congress. They set the committee’s agenda, decide when to act, preside during 
meetings, and control the committee’s budget. They have great power to advance 
major new initiatives through Congress and to thwart those they oppose. For about 
a century, the position of chair has usually gone to the majority party member who 
has served the longest continuously on the committee. This is called the seniority 
principle or the seniority system. (In addition to seniority on a committee, there is 
seniority in the full body: the length of continuous service in the House or Senate. 
Those with higher seniority in the chamber may get preferential treatment in com- 
mittee assignments, office space, or other perquisites. ) 

The majority party members of the House or Senate formally select committee 
chairs through a secret vote. Since the 1960s, the parties have sometimes skipped se- 
niority in order to choose a chair who was more energetic or better attuned to party 
philosophy than the most senior member. This happens more often in the House 
than in the Senate, though it is rare in both chambers. 

An important example occurred in November 2008 when Henry A. Wax- 
man (D-CA) replaced John Dingell (D-MI) as leader of the important House 
Committee on Energy and Commerce. Since 1981, Dingell had been the most 
senior Democrat on the committee and its chair when Democrats were in the 
majority. He had served 53 years in the House, more than any other 
member. Waxman had appealed to many Democrats as better on en- 
vironmental issues than the longtime defender of Michigan’s auto in- 
dustry. “Seniority is important,’ Waxman said after his narrow victory, 
“but it should not be a grant of property rights to be chairman for 
three decades or more.”*° 

Committees may hold public hearings of several types. Legisla- 
tive hearings address specific measures before the committee. Oversight 
hearings focus on how executive agencies are carrying out programs and 
identify problems that may require further legislation. Investigative hear- 
ings often look into scandals or disasters. While investigations may en- 
able members to score partisan political points, they also bring important 
information to light. Confirmation hearings enable Senate committees to 
check out the president’s nominees for key posts. 

When running investigations or dealing with sensitive questions, 
committees may take testimony under oath, as in the photo. The act of 
swearing-in reminds witnesses of their obligation to tell the truth, and 
creates serious consequences for lying. Perjury in congressional testimony 
is a crime. But, says law professor Stephen Gillers, “It’s unusual for anyone 
to be prosecuted for testifying before Congress, mostly because people are 
careful and carefully advised.”*! 


Mark Wilson/Getty Images 


Toyota Motor 
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Conference committee—a temporary joint 
committee that settles differences between 
Senate and House versions of a bill and 
recommends a compromise version to the 
House and Senate. 


Seniority—refers to continuous service in 
either the House or Senate or continuous 
service on a committee. Committee 
chairmanships usually go to the senior 
committee member of the majority party. 


Committees and subcommittees are supposed to be Congress’s Corporation President and CEO Akio Toyoda (left) and 
workshops, the place where lawmakers undertake their most detailed Toyota Motor North America CEO Yoshiumi Inaba 
policy deliberation. Hearings educate committee members about pol- (right) take the oath before the House Oversight and 


icy issues and the patterns of political support for proposed legisla- 
tion. Lawmakers who do not serve on the committee may still benefit 
from hearings by having their aides read and digest the testimony for 
their own study.” Members of Congress pay attention to this material 


Government Reform Committee on February 24, 2010. 
The committee was taking testimony about the recall 
of millions of Toyota vehicles after reports of sudden 
acceleration. 
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because they have to root their positions in respectable policy arguments. When 
they cannot find support in testimony or other sources, they sometimes change 
their positions. For instance, many lawmakers stopped supporting airline price 
regulation in the late 1970s when hearings showed that no prominent econo- 
mists defended it.*° 

On some committees, such as Senate Foreign Relations, members concern 
themselves mainly with good public policy. On others, members focus on con- 
stituent demands. The House Transportation and Infrastructure Committee, for 
instance, attracts members who want roads and other public works in their own dis- 
tricts. (Thrift-minded lawmakers call them “the highwaymen.”) In their pursuit of 
parochial interests, constituency committees often neglect broad public concerns, 
especially budgetary restraint. 

Committees are supposed to serve as watchdogs over the bureaucracy. Often, 
however, agencies and their interest group allies “capture” committee members, 
persuading them to boost the programs they control. One study examined con- 
gressional hearings on government programs and found that over 95% of the 
witnesses testified in favor of the programs and that less than 1% testified against 
them.“ This imbalance undercuts the process of deliberation, because lawmakers 
do not get full exposure to all points of view. Committee leaders interested in new 
legislative initiatives tend to pick witnesses who support, and will often benefit 
from, such proposals. 

Through control over committee assignments, party leaders have gained 
greater influence over congressional committees. There are two schools of 
thought about this trend. Some believe that centralized control can keep com- 
mittees from falling into the clutches of special interests. Others think that 
party leaders have undercut committee deliberation by undermining committee 
independence. 


Congressional Staff 


Congress is not just the 535 elected members of the House and Senate. It also 
includes about 13,000 staff who work for individual members, committees, or 
support organizations such as the Congressional Research Service (discussed 
later). 

The vast majority of staff (about 11,000) work for individual legislators. House 
members may have up to 18 full-time and 4 part-time staffers. Senators have no set 
limit: their staff budgets depend on their states’ population. In 2007, the average 
senator had 42 staffers. A lawmaker’s staff usually includes a chief aide (typically 
called an administrative assistant), a press secretary, legislative assistants (to work 
on bills), legislative correspondents (to draft responses to mail), and caseworkers (to 
help constituents deal with the federal government). House members and senators 
may distribute staff among their Washington and home offices as they choose. All 
members of the House maintain at least one office in the district, and some main- 
tain several. 

The committees of the House and Senate employ several thousand staff to 
write and study legislation. They work for either the majority or minority members 
of the committee, with most assigned to the majority. The top committee staff are 
often long-standing experts in the subject matter of the committee. 

Many congressional observers worry that unelected staff in Congress have 
too much power. When a former congressional aide published an article criti- 
cizing dependence on staff, Representative Pat Schroeder (D-CO) gave a floor 
speech in rebuttal. The aide called to thank her for addressing his argument and 
got this response from her press secretary: “Oh, you don’t want Mrs. Schroeder. 
You want Andy Feinstein of the Civil Service Subcommittee, who wrote her 
Speech. = 

Does staff help or hinder congressional deliberation? On the one hand; lawmakers 
benefit from their aides’ experience and expertise. Thanks largely to staff work, 


Congress is probably the best-informed 
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legislative body in the world. Staffers _ Congressional Internships 
ae to legislative work are in an Interning for Congress is an excellent way to learn about the operations of the legislative 
position to reason on the mer- branch. Many colleges and universities have thei Washi 
ee Pe . i 5 have their own Was ington semester programs. Even 
p Policy because they know so et if yours does not, you can still apply directly either for a summer internship in Washington 

much and are free from the fund-raising, ce or for an internship at the local office of a House member or senator. Note that most of 

handshaking, and other political duties a these positions are unpaid. Check with your institution about the possibility of getting 

that take up so much of the lawmak- — academic credit. 

ers’ own time. On the other hand, staff e Washington interns typically start with low-level tasks such as sorting mail or running 

negotiation has replaced much of the a the photocopier. But if you work hard and show initiative, you may quickly graduate to 

face-to-face discussion and deliberation [aa ™°' substantial tasks, such as legislative research. In a local office, your focus will be on 
constituent service, but here, too, good work will usually bring you more responsibility. 


that once occurred among the members 
of Congress. And although legislative 
staffers have a command of data and 
scholarly studies, the lawmakers are the 
ones who have direct experience of their 
constituents’ problems. 

No responsibility of congressional 
staff is more important than helping the 
elected members pass sound legislation. 
In the next section, we examine how a 


bill becomes a law in the U.S. Congress. positions.htm. 


HOW A BILL BECOMES A LAW | 


Mauor Issues 
® How does the legislative process work? 
® Who reads and writes the bills? 


Although Congress, with its enumerated powers, looks weaker on paper than law- 
making bodies in other democracies, it wields more independent legislative power. 
As noted earlier, the courts in the modern era seldom stop Congress from legislating 
on whatever it wishes. And in contrast to parliamentary systems, the American Con- 
stitution makes each branch structurally independent. Unlike a parliament, the U.S. 
Congress is not under the direct control of the leader of the executive branch and his 
cabinet. Even when it seems that Congress is following and the president is leading, 
the legislature may inspire presidential initiatives. After the attacks of September 11, 
2001, lawmakers proposed a Department of Homeland Security. President George 
W. Bush balked at first but then embraced it. Some decades before, President Lyndon 
Johnson incorporated into his Great Society agenda (discussed in Chapter 17 on 
social policy) policy innovations previously proposed by Democrats in Congress. 
Although the legislative process in Congress can seem complicated, for success- 
ful proposals it proceeds in four basic steps: the drafting of a bill, consideration and 
modification by a committee, debate and decision by the full House or Senate, and, 
if the chambers pass similar but not identical measures, the fashioning of a compro- 


mise measure (see Figure 13-2). 


Origins of Bills 


The legislative process follows a two-year cycle beginning in the January after a 
congressional election. Each election results in a new Congress. The First Congress 
met between March 4, 1789, and March 3, 1791. The 110th Congress began in Janu- 
ary 2007 and lasted until the beginning of January 2009. Prior to the passage of 
the Twentieth Amendment, Congress could meet in a so-called lame duck session 
for as long as four months after a November congressional election. Now a new 


Most lawmakers have internship information on their homepages. You may find a 
list of senators at www.senate.gov. If you do not know which House member represents a 
particular area, you may find out by entering the zip code at www.house.gov/zip/ZIP2Rep 
-html. Although lawmakers sometimes prefer interns from their own constituencies, 
many others are willing to consider applications from any qualified student. If you have a 
| strong interest in a policy area, you might also check for internships with the appropriate 
_ congressional committees. You may find lists of committees at www.house.gov and at 
_ the Senate homepage just mentioned. Lawmakers and committees may also advertise for 
_ interns. One good place to check for such ads is www.hillzoo.com. The Senate Employment 
: Bulletin (updated weekly) also includes internships; see www.senate.gov/employment/po/ 
¢ 


Ba See ae 
Lame duck session—any session of Congress 
that occurs after a national election and 
before the new Congress has convened. 
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Congress convenes in early January, 
limiting a possible lame duck session to 
about two months. If a proposal fails to 
pass within a two-year period, its spon- 
sors must resubmit it in the next cycle. 

The seeds of legislation come from 
many places. Lawmakers may back 


How a Bill becomes a Law 


A bill goes to full committee, then usually to a Referred to 


House Committee specialized subcommittee for study, hearings, Senate Committee proposals on the basis of private study 
revisions, and approval, Then the bill goes back ‘i S Pet 
J to full committee, where more hearings and J OL perso nal experience. enator Ele 
revisions may occur. The full committee may tee " 
Referred to approve the bill and recommend passage. Spee Domenici (R-NM) _ sponsored leg 
Subcommittee Committees rarely give a bill an unfavorable : : : : 
i report; instead the bill may “die” in committee, i islation to r a sak health insurers to 
In the House, many bills go before the Rules give mental illness the same coverage 
Reported by Committee for a “rule” expediting floor action, Reported by ; nil Per 
Full Committee setting conditions for debate and amendments Full Committee as other medical conditions. His in- 
on the floor, Some bills are “privileged” and go ‘ c a 
J directly to the floor, In the Senate, special "rules" ~ terest 1n the issue stemmed from his 
are not used; leadership normally schedules ; E 5 : 
Rules Committee action. A bill is debated, usually amended, and daughter’s battle with schizophrenia. 
Action then passed or defeated, If passed, it goes to « : 
| the other chamber to follow the same route That changed my view of the a 
through committee and floor stages. If the other ‘ : nta i 
House Debate, chamber has already passed a related bill, as is Senate Debate, deliver M HAT os far igs me p y/ 
Vote on Passage often the case, both versions go straight to Vote on Passage peopl e, he said. “That’s why Tm the 
conference, as shown in this exhibit, 4 ’ Dy. ane 
| leader in mental illness.’*° (Domenici 
leat eieiglataa aa! ce himself fell prey to brain disease and 
Once both chambers have passed related bills, x i 
a aA annaen Reorierenos oominttas of prema eee yee retired from the Senate in 2008.) 
bills HR 100/S 200 <=ee= Houses is formed to work out differences, The mes hills HR 100/S 200 . 
sent to House for approval EEiisorsiee varsionWorr continence is sent to sent to Senate for approval Proposals also come from the White 


each chamber for final approval. 


House, executive agencies, or interest 
groups. Often such proposals include 
the legislative language itself. 

Lawmakers seldom draft their own 
legislation. Two legal scholars asked 
Senate aides to describe their bosses’ 
role. Here are typical responses that ap- 
ply to both chambers: 


A compromise bill approved by both houses is sent to the president, who can sign it into law or veto it and return it to Congress. 
Congress may override a veto by a two-thirds majority vote in both houses; the bill then becomes law without the president's signature. a a 
* “Senators are generalists. Very few 


senators write their own language.” 
* “The vast majority of members deal 
at the conceptual level.” 


Top Photo: KENRICK GRIFFITH/Shutterstock.com; Bottom Photo: Jan Kratochvila/Shutterstock.com 


2 This illustration shows the most typical way in which proposed legislation is 


enacted into law. Most legistation begins as similar bills introduced into the House and Senate. * “[Senators] rely upon. staff. They 
The process is illustrated here with two hypothetical bills: House bill No.100 (HR 100) and set the goals and ask staff to ‘work it 
Senate bill No. 200 (S 200). The path of HR 100 is shown on the left, and that of S 200 on the Ollie 

right. , 

Source: From Schmidt/Shelley/Bardes. American Government and Politics Today 2009-2010 Edition, 14E. : When i lawmaker’s staff has made 
© 2009 Wadsworth, a part of Cengage Learning, Inc. Reproduced by permission. revisions (with the help of the nonpar- 
www.cengage.com/permissions. tisan Office of Legislative Counsel), the 


measure is ready for introduction. In the 
House, members drop it into the “hopper,” a wooden box on the House floor. Senators 
introduce measures either by handing them to the bill clerk or by making a statement on 
the Senate floor and entering the measure in the Congressional Record. Jn either house, 
the author may seek cosponsors to show how much support the measure enjoys. Most 
cosponsors have no hand in drafting the measures they endorse, but cosponsorship 
does supply a way to share credit (or blame if the legislation proves embarrassing). The 


ene ~~ old joke is that cosponsorship is like joining in the national anthem at Yankee Stadium: 
CoMPEnion billcaecacre none Ree though your own role is minor, you can still say that you sang in front of 54,000 people. 
ee ay er nena bec abil in eee In either chamber, a measure can take one of four basic forms: 
deh Bills are the main vehicle for enacting laws. A bill starting in the House bears the let- 
ters H.R. (for “House of Representatives”) followed by a number that it keeps through 
Joint resolution—a resolution passed by the rest of the process. A Senate bill is designated by the letter S. followed by its number. A 
both the House and Senate that, like a companion bill is a measure in one house that is similar or identical to a bill in the other. 
statute, is subject to a presidential veto. Once Joint resolutions may start in either house and have the designation “H.J. Res.” 


enacted, it has the full force of law. or “S. J. Res.,” with a number. There is little difference between a bill and a joint 


resolution: both undergo the same procedure, both are subject to a presidential veto 
(discussed later), and both have the full force of law. The exception is a joint resolu- 
tion proposing a constitutional amendment. If it wins the necessary two-thirds vote 
in both houses, it goes not to the president but directly to the states. 

Concurrent and simple resolutions do not change the law of the land but deal 
with internal procedures (e.g., the election of the clerk of the House) or express 
congressional sentiments. On April 16, 2008, for instance, the House passed H. Res. 
1112, recognizing 2008 as “the International Year of the Reef.” A concurrent reso- 
lution (“H. Con. Res.” or “S. Con. Res.”) is subject to approval by both chambers, 
whereas a simple resolution (“H. Res.” or “S. Res.”) usually addresses a matter affect- 
ing only one house and thus comes up for a vote only in the body where it starts. 


Committee Stage 


In the 110th Congress (2007-2009) members introduced 14,042 bills and resolu- 
tions.** The Speaker of the House and the senator who is serving as presiding officer 
on any particular day have the formal responsibility for referring bills to commit- 
tees. (For simplicity’s sake, here we refer only to “bills.”) Each chamber’s parliamen- 
tarian takes care of routine bill referrals. Laws, precedents, and the rules of each 
house usually determine which bills go to which committees, though party leaders 
often make other arrangements. In a multiple referral, a bill goes to more than one 
committee. This procedure, which is more common in the House than the Senate, 
may come in handy when a complex bill cuts across committee jurisdictions. 

Once a bill is in committee, the chair generally sends it to a subcommittee for 
consideration. For most bills, the process stops here. Why? Minority party members 
often introduce bills with little expectation of success, sometimes simply to generate 
debate, to show their constituents that they are working hard on their behalf, or to 
do a favor for important supporters. Senators in the minority, however, do better 
than House members. Bills by majority party members may die because their spon- 
sors really just want to make a gesture or because the chair has misgivings. 

If a chair wants to move a bill, the next step is usually to seek comments from 
executive agencies. Public hearings may produce further information. In prepar- 
ing for hearings, lawmakers and staff invite testimony from other members of 


Myths and Misinformation 


ee Legislating about a Myth 
3 ae ei , i 
Deliberation requires an accurate understanding of an issue's factual basis. Sometimes law- 
as ~ makers misunderstand the facts. During the 110th Congress (2007-2009), dozens of House 
ie “cigealiees cosponsored a resolution opposing the construction of a “North American Free 
| : Trade Agreement (NAFTA) Superhighway System" that would unite Canada, the United States, 
and Mexico. Supporters of the measure said that the highway would be the first step toward 
be a “North American Union" that would abolish American sovereignty. A candidate in South 
am Carolina’ 5 2008 Republican Senate primary said that the Union would create a joint currency 
‘ : called the "amero, after the "euro." There was just one problem with the controversy: no one 
Be ke in the federal government had suggested any such highway or political union. Texas was 
Ps perso 4 "Trans-Texas corridor” to the east of I-35 from Laredo to the Arkansas border. 
But those plans bore little relation to the behemoth that Internet postings described. 
"There is absolutely no U.S. government plan for a NAFTA Superhighway of any sort,” an 
Seaeemn secretary of commerce told the Seattle Times. Senator Kit Bond (R-MO), a member 
" of the Committees on Appropriations and Environment and Public Works, said that the idea 
‘ es from “unfounded theories" with "no credence.” 
Satirical commentator Stephen Colbert described the superhighway as a scheme "to 
: ei Canada, the U.S. and Mexico one country and force us to eat moose tacos.” He con- 
i cluded that the story must be true “because / got it from the Internet." 
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Veto—the president's constitutional 
authority to disapprove of a bill (or joint 
resolution) passed by the House and Senate. 
It is subject to override by a two-thirds vote 
of both houses. See also Pocket veto. 


Concurrent resolution—a resolution passed 
by both the House and Senate that expresses 
the sentiment of Congress. 


Simple resolution—a resolution passed 
by either the House or Senate that usually 
addresses a matter affecting only one house. 


Referral—the practice whereby the 
parliamentarian of the House or Senate 
sends a bill to a committee (or committees) 
for consideration. 


Multiple referral—when one bill is sent to 
two or more committees for consideration. 
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Comedian Sg ee ee ee 
Stephen Colbert testifies in character before a subcommittee of the House 
Judiciary Committee on September 24, 2010. Some praised him for highlighting 
the plight of immigrant farm workers while others said that he made a mockery 
of Congress. 


Alex Wong/Getty Images 


Congress, academic experts, federal officials, lob- 
byists, and private citizens. Hearings involve a good 
deal of choreography: aides often interview wit- 
nesses in advance and provide lawmakers with ques- 
tions they might ask and answers that they are likely 
to get.” Before testifying, witnesses turn in written 
statements that become part of the public record. 
Typically, legislative hearings gain attention 
only from officials and interest groups with a stake 
in the bill. Nevertheless, some hearings can pro- 
duce moments of drama. Witnesses may tell of 
their struggles with crime, disease, or bureaucratic 
cruelty. Members of Congress may get into heated 
arguments with administration officials or corpo- 
rate executives. In 1994, a House committee hear- 
ing chaired by Congressman Henry Waxman gained 
national attention when the CEOs of the nation’s 
major tobacco companies denied under oath that 
tobacco was addictive. Waxman’s Web site claimed 


that “it became clear to the American people that they were lying. This was the 


turning point in the battle against the tobacco industry.” 
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Celebrity witnesses usually draw greater media attenion than policy experts. Hav- 
ing a prominent celebrity testify almost guarantees national publicity (see photos). On 


On March 17, 
2005, baseball players Curt Schilling (right), Rafael Palmeiro, Mark McGwire, 
Sammy Sosa (far left), and Jose Canseco (background) all appeared before a 
House committee investigating steroid use in Major League Baseball. 


Win McNamee/Getty Images 


March 17, 2005, a House committee took testimony 
from 10 baseball stars and executives on steroid use 
in baseball. Mark McGwire, who ranks eighth in ca- 
reer home runs with 583,.refused to answer questions 
about past steroid use: “My lawyers have advised me 
that I cannot answer these questions without jeopar- 
dizing my friends, my family, or myself.” Other stars 
denied steroid use, but one later tested positive and 
was suspended. Although no legislation resulted, the 
publicity called attention to a problem that had fil- 
tered down to youth athletics. The hearing generated 
pressure on baseball executives and players to toughen 
antisteroid policies. Many agreed that the congressio- 
nal spotlight served a useful public purpose. 

Even when members know what witnesses will 
say, hearings still serve a deliberative purpose by cre- 
ating a public record. After hearings, a subcommittee 
usually will hold a markup session, where members 
go through the bill line by line and often propose 
amendments. Reforms in the 1970s opened most 
of these meetings to the press and public. Those 
who serve in Congress are now more accountable 
for what they do, but some wonder whether greater 
openness has harmed deliberation (also discussed 
later). As one representative noted, “In the 1970s, 
we junior members argued strongly for openness, as 


did the media. But we discovered that people posture and abandon the responsibility 
of legislating.”»» Those who pay closest attention to markup sessions are lobbyists, 
who use the occasion to press for changes that serve their interests. . 
After markup, the subcommittee reports the bill and the amendments to the 
full committee, which may conduct further hearings and markups. The full com- 
mittee then votes on its recommendation to the chamber. The chair has committee 
Markup—the process by which a committee aides write a report on the bill’s intent and scope. Such reports inform floor debate, 
or subcommittee proposes changes to a bill. because they are the official means by which a committee tells the full chamber what 


it has done and why. Later, judges and administrators may study these reports to 
discern the congressional intent behind a law. 

Bills sometimes bypass serious committee con- 
sideration. In their eagerness to pass their “Contract 
with America” agenda within a 100-day dead- 
line, House Republicans in 1995 often rushed bills 
through committee. Representative David Dreier 
(R-CA) said at the time, “The thing that has trou- 
bled me about the whole Hundred Days concept is 
that we're trying to do too much too quickly. We're 
going against the Founding Fathers. They wanted 
us to be deliberative.” Occasionally the leadership 
skips legislative committee action and brings a mea- 
sure straight to the floor. At the start of the 2007 ses- 
sion, the new Democratic majority dispensed with 
hearings and markups, passing a set of bills within 
the first 100 hours. 


Scott J. Ferrell/Congressional Quarterly/Getty Images 


Consideration by the Full Body 


Senators 


CHAPTER 13 Congress 405 


For most major bills, the House Rules Committee Olympia J. Snowe (R-ME) and Charles E. Schumer (D-NY) confer during the 
drafts special rules that may limit debate, assign Senate Finance Committee markup of a health care overhaul bill. 


control of debate time to certain members (called 

“managers”), and govern which amendments 

members may offer. The House must approve a special rule before it resolves it- 
self into the “Committee of the Whole,” which is just another name for the entire 
House operating under less rigid procedures. Special rules fall into several cat- 
egories. Open rules permit any amendments that are otherwise in order. Closed 
rules forbid all amendments. Other special rules may allow certain amendments 
while barring others. 

Especially for members who do not belong to the committee reporting the bill, 
floor amendments offer a way to change the legislation. They also let lawmakers 
force votes on questions their colleagues want to avoid. By restricting amendments, 
the majority can block these maneuvers, thus depriving the minority of what little 
influence it might have. “This particular rule is an outrage,” said Martin Meehan 
(D-MA) when an appropriations bill came up.” In 2007, after Democrats had re- 
gained the majority, former Rules chair David Dreier (R-CA) said of the rule for a 
student loan bill, “The rule is an absolute outrage, the fact it denies any Democrat 
or Republican an opportunity to participate, and I urge opposition to it.”” As these 
examples show, the minority in the House can do little to stop the majority from 
working its will. 

Senate procedures, unlike those of the House, allow time-consuming parlia- 
mentary tactics and unlimited debate on most measures. Because a single senator 
can bring the chamber to a stop, the Senate operates mainly on unanimous consent. 
Senate custom, for example, allows a single senator to place a hold on a bill or presi- 
dential nomination, preventing further action. Uncontroversial measures ordinarily 
undergo little discussion and require no formal rules to govern debate. More sig- 
nificant measures require unanimous consent agreements that spell out the terms 
of debate and which are negotiated before debate begins. They are much like House 
special rules—except, of course, that a lone senator can scuttle them. 

If senators cannot work out such an agreement, the bill faces a possible filibuster— 
the use of speeches and motions to keep the Senate from voting on a specific bill 
or presidential appointment as described earlier in the chapter. These days, the Sen- 
ate seldom sees “old-fashioned” filibusters, where one member holds the floor for 
many hours. (The record belongs to Senator Strom Thurmond of South Carolina, 
then a Democrat, who personally filibustered the 1957 civil rights bill for 24 hours 
and 18 minutes.) Since the 1970s, leaders have typically sought unanimous consent 


Open rule—a rule governing debate in the 
House of Representatives that allows any 
amendments to be considered. 


Closed rule—a rule governing debate in 
the House of Representatives that prohibits 
amendments. 


Hold—an informal practice in the Senate 
that allows a member to request the leader 
to hold up action on a bill, presidential 
nomination, or other matter. 


Unanimous consent agreement—an 
agreement negotiated in the Senate before 
floor debate begins to specify the terms of 
debate. These require the approval of all 
interested senators. 
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Cloture—the procedure used by the Senate 
to place a time limit on debate on a bill or 
other matter, thereby overcoming a filiouster. 
This requires approval by three-fifths of the 
full Senate, currently 60 votes. 


Rider—a legislative measure attached to a 
bill that often has little substantive relation 
to it. 


In February 2009, 


the House of Representatives debated a 1,100-page bill that provided 
$787 billion to stimulate the economy. House Minority Leader John 
Boehner (R-OH), here carrying the bill, said in the debate, “Here we are 
with 1100 pages—1100 pages that not one member of this body has 
read, not one. There may be some staffer over at the Appropriations 
Committee that read all of this last night. | don't know how you could 
read 1100 pages between midnight and now. Not one member has 


read this.” 


to “freeze” the filibustered bill, put it on a sidetrack, and take up other business. This 
“tracking system” lets the leaders keep the agenda moving while the filibustering sena- 
tor stalls the one bill in question. Because filibusterers no longer have to endure a 
physical ordeal or face the wrath of a paralyzed Senate, the tracking system has actu- 
ally encouraged filibusters.”” 

The Senate can end a filibuster through a cloture motion, which needs 60 votes 
to pass (three-fifths of the constitutional size of the Senate, now 100). If a united 
minority has more than 40 votes, it can defeat cloture, sustain a filibuster, and es- 
sentially kill the bill. Some have argued that the Senate should make cloture easier, 
noting that the filibuster is no longer a weapon of last resort but a common proce- 
dure that thwarts the majority’s will.** Others back the current process, contending 
that the filibuster protects minority rights and encourages 
lawmakers to build broader majorities through compromise 
and deliberation. 

The long-term trend in the use of filibusters is sharply 
upward. Although there is no official count of filibusters, clo- 
ture motions give a good approximation. In the eight years 
from 1971 through 1978, senators filed 129 cloture motions 
to end debate and were successful in 91 cases. In the eight 
years from 2001 through 2008, senators filed 341 cloture mo- 
tions (more than twice as many) and were successful in 141 
cases.” This means that unsuccessful cloture motions grew 
from 38 in the earlier period to 200 thirty years later. 

What of congressional floor debate in general? When 
ordinary Americans visit the Capitol, they expect to see 
a chamber full of lawmakers carefully listening to a clash 
of views. By contrast, says reporter Juliet Eilperin, debate 
“is now more Kabuki theater than germane discussion.” 
Lawmakers prepare their speeches in advance and seldom 
engage one another in actual exchanges.®’ When he was a 
senator, Barack Obama said, “I’m surprised at the lack of 
deliberation in the world’s greatest deliberative body. We 
have press releases passing in the night and floor state- 
ments nobody is listening to.”*' These statements, however, 
do serve an important function by putting member’s argu- 
ments on the record. The contents of the Congressional Re- 
cord enable scholars, judges, and ordinary citizens to see the 
rationale behind congressional decisions. 

Members do not always base their voting decisions on 
thorough study of legislation. Complicated bills sometimes 
reach the floor only a few hours before the scheduled vote, 
making it impossible to read the text in time for the roll call 
(see photo). Even when lawmakers have three or more days 
to study a lengthy bill, the need to keep up with other bills 
may prevent them from doing so. The 109th Congress (2005 
2007), for example, enacted 7,323 pages of statutes.” 

It is impossible for individual legislators to digest thoroughly all the proposals 
on which they must vote. They rely heavily on their personal staff to advise them, 
and they often defer to committee or subcommittee members whose judgment 
they trust. After all, most deliberation 6n most bills occurs well before the measure 
makes it to the floor. This is especially true in the House of Representatives, where 
even major bills typically get only a few hours of floor debate. The Senate’s tradition 
of lengthy floor debate makes senators less beholden to committees and subcom- 
mittees. Senators can also more easily add riders to bills. These legislative measures, 
often on other subjects, are added to popular bills because they might not pass on 
their own. 


LARRY DOWNING/Reuters /Landov 


After the debate and the approval of any amendments, the chamber passes or 
defeats the bill. (In the House, the Committee of the Whole “rises and reports,” and 
then the chamber votes on the measure as amended.) A passed bill then goes to 
the other chamber, which may amend the bill. If the changes are minor, the other 
chamber may simply agree to them. The measure is then sent to the president for 
his signature or veto. 

If the changes are major, a conference committee may work out the differ- 
ences. In recent years, however, congressional leaders have increasi ngly bypassed 
the conference procedure through “pingponging.” In this practice, one chamber 
amends a bill from another chamber, which in turn amends the amended ver- 
sion, and so on until they reach agreement. Party leaders in Congress direct 
the process, which tends to make the committee leaders, who typically serve 
on the conference committee, less important to the resolution. Former House 
aide Don Wolfensberger says that the trend “is one more sign of the decline 
of the committee system and its attributes of deliberation and expertise. It 
is especially troubling because the lack of conference deliberations shuts out 
majority and minority Members alike from having a final say on important 
policy decisions.”® 


Beyond the Floor 


To become law, a bill must pass both chambers in exactly the same form, word for 
word. If it does, it goes to the president for his consideration. The president has 
three options. First, he may sign the bill, and it becomes law. Second, he may veto 
the bill. If he does, he must return the bill to the originating house “with his Objec- 
tions” (Article I, Section 7). The purpose here is to promote a genuine deliberation 
between the branches, not merely a contest of wills. Congress may override a veto 
by a two-thirds vote of both houses. 

Third, the president may do nothing. If he neither signs nor vetoes a bill within 
10 days during a congressional session, it also becomes law. In this way, the president 
can allow a bill to become law without formally endorsing it. If, however, Congress 
adjourns during this 10-day period, withholding a signature constitutes a pocket 
veto and the bill dies. Unlike regular vetoes, pocket vetoes are not subject to override 
by Congress. This feature makes them attractive to presidents. In recent decades, 
Congress and presidents have clashed over whether the constitutional language— 
“unless Congress by their adjournment prevent [the bill’s] return”—covers rela- 
tively short recesses of Congress during its two-year term. The Supreme Court has 
not definitively resolved this issue. 

So Congress deliberates on the passage of the bill, and the president delib- 
erates on whether to sign or veto it. In case of a veto, the Congress may again 
deliberate on the bill’s merits. In the view of Alexander Hamilton, this system 
protects the community against bad laws. “The oftener a measure is brought 
under examination,” he said, “the greater the diversity in the situations of those 
who are to examine it, the less must be the danger of those errors which flow 
from want of due deliberation, or of those missteps which proceed from the 
contagion of some common passion or interest." Deliberation at many sepa- 
rate stages, Hamilton hoped, would promote reason over passion and the public 
good over narrow interest. 

When a bill becomes law, it receives a number showing the Congress that 
passed it and a unique sequential identifying number. For example, P.L.109- 
14 was the 14th law that the 109th Congress passed. Volumes titled Statutes 
at Large present these laws (also known as statutes) chronologically. Another 
set of volumes, U.S. Code, arranges laws by subject matter and reflects changes 
that the statutes make in existing law. The U.S. Code now takes up more than 


27,000 pages. 
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Override—when the House and Senate by 
two-thirds votes approve a bill over the 
president's veto, 


Pocket veto—when a president refuses to 
sign a bill within 10 days of Congress passing 
it and Congress has adjourned. Because 

a pocket veto cannot be overridden by 
Congress, presidential inaction kills the bill. 
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Total Hours in Session, 1955-2007 Legislative Workload 


The legislative process takes up a huge share 
of a member’s time. In recent years, legislative 
leaders have shortened the number of days each 
week that Congress is in session but lengthened 
the average legislative day. The result is that the 
total number of hours in session has gradually 
increased (see Figure 13-3). Legislators spend 
some part of this time, though well under half, 
on the floor monitoring or engaged in debate. 
Although they do not listen to all floor 
speeches, members do rush back to the cham- 


Hours in session each year 


OL 5 ‘ 
84 86 88 90 92 94 96 98 100 102 104 106 108 110 ber for roll call votes, which are the recorded 


votes on major amendments and final passage 
i of bills (done electronically in the House and 
FIGURE 13-3 This graph shows the total hours in session for each chamber by voice in the Senate). Most roll calls are not 
from the 84th Congress (1955-1956) to the 109th Congress (2005-2006). With 

fluctuations, each chamber has tended to spend more time in session over the years. 


Congress 


close, and many involve minor issues. Never- 
theless, members feel political pressure to make 
recorded votes, because a high “absentee rate” 
can be a damaging campaign issue. As a result, 
lawmakers spend much of their day in mo- 
tion, rushing between the Capitol and the office 
buildings. Responsible lawmakers also spend considerable time when Congress is in 
session attending committee hearings and markup sessions and meeting with staff 
on legislative matters. 


Source: Norman J. Ornstein, Thomas E. Mann and Michael J. Malbin, Vital Statistics on Congress 
2001-2002 (Washington, AEI Press, 2002); Resumes of Congressional Activity, at www.senate. 
gov/pagelayout/reference/two_column_table/Resumes.htm. 


Besides lawmaking, Congress carries out other functions that some claim are 
equally, or even more, important. 


MM (OTHER IMPORTANT FUNCTIONS OF CONGRESS 


Mavor Issue 
© Besides passing laws, what does Congress do? 


Next to lawmaking, the most important functions of Congress are overseeing the 
administration, educating the public, and serving the needs of constituents. After 
examining these three, we assess how much the reelection incentive affects the func- 
tioning of Congress. 


Overseeing the Administration 


Over the years, Congress has established a vast federal bureaucracy, now num- 
bering some 3 million civilian employees. Most of this bureaucracy is part of the 
executive branch, which, of course, is headed by the president (see the discus- 
sion in Chapter 15). Yet despite the president’s position as formal head of the 
executive branch, the members of Congress generally believe that high-level ap- 
pointees and career civil servants are responsible to the law and, therefore, to the 
lawmaking branch and not simply to the president’s personal will. 
——_—_—_—_——— a oe Officially, Congress understands its job not as directing agencies but as over- 
seeing their work to make sure they keep faith with congressional intent. Congress 
carries out this oversight function in several ways. First, it reviews the agencies 
whenever the executive branch seeks to renew authority for ongoing programs. 


Roll call vote—a recorded vote on major 
amendments or final passage of a bill (done 
electronically in the House and by voice in 


eae, Second, it assesses performance through its annual budget review. Third, standing 
committees oversee the operation of the government. 
Oversight—congressional review of the When the same party controlled both the executive and legislative branches 


activities of federal agencies and programs. during the presidency of George W. Bush, critics argued that Congress was failing in 
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its oversight duties. After the 2006 election changed party controlof [= 
Congress, Democrats in both chambers launched a series of investi- 
gations into the Bush administration. 


Educating the Public 


Woodrow Wilson held that “[t]he informing function of Congress 
should be preferred even to its legislative function.” Congress 
ought to instruct and guide the people in political affairs by keeping 
“all national concerns suffused in a broad daylight of discussion.” 
It investigates the administration, Wilson wrote, less to improve 
the execution of the laws than to foster “the enlightenment of the 
people.” Rather than passively respond to public opinion, mem- 
bers of Congress try to shape it. They even help create public opin- 
ion by highlighting issues that would otherwise escape notice.” Secretary of the 
Unlike the president and the Supreme Court, who deliberate Interior Ken Salazar testifies before a House Natural 
and decide behind closed doors, the modern Congress conducts Resources Committee hearing on the BP oil spill on May 26, 
most formal business in the open. Radio and television have vastly 2010. Greenpeace protesters hold up signs in back. 
expanded the audience for congressional activities. Some tele- 
vised committee hearings have shaped the public’s knowledge of national issues. 
Senate hearings in the 1950s on organized crime catapulted Senator Estes Kefauver 
(D-TN) into the national spotlight and created public pressure for federal action. 
Similarly, Americans paid close attention to investigations in the 1960s on hun- 
ger and in the 1970s on Watergate-related crimes. In October of 1991, the Senate 
confirmation hearing on the nomination of federal judge Clarence Thomas to 
the Supreme Court focused national attention on the issue of sexual harassment 
when a former employee of Thomas, Anita Hill, accused him of inappropriate 
conversations when they worked together. 
Congress did not always embrace electronic broadcasting of its activities. The 
House banned the televising of floor debates until 1979 and the Senate until 1986. 
Now the C-SPAN cable network provides gavel-to-gavel coverage of floor proceed- 
ings in both the House (C-SPAN) and the Senate (C-SPAN 2). 
Senators who wish to influence national opinion can speak on virtually any 
matter on the floor of the Senate and reach a larger audience through television. The 
House, given its size, cannot be so accommodating. Its members have made creative 
use of the periods before and after each day’s formal session. During these periods, 
they give speeches on some matter to which they wish to call attention. Special 
order speeches, the name for these speeches that last up to an hour, may take on 
the trappings of a college lecture as members use charts and graphs to discuss the 
details of policy issues. Not coincidentally, the lawmaker who pioneered the use 
of special order speeches to promote the minority’s legislative program was Newt 
Gingrich (R-GA), a former history professor. 
Members of Congress have other ways to reach broad audiences. They often 
appear on television interview shows and speak to groups with an interest in na- a | 
tional policy. At home, they make use of local cable programs and radio call-in 
shows and conduct “town meetings.” They also mail newsletters to the voters (at 
government expense), and all have Web pages. 


© Benjamin J. Myers/Corbis 


Special order speech—a speech that 

members of the House of Representatives 
can give before or after each day's formal 
session in order to call attention to some 


matter. 


Serving Constituents 
Constituency service—efforts undertaken by 


i i ] ivi ides. One . 
Constituency service has become a major activity of lawmakers and a Ba felcce af Covlarcad to acs ecaciennants 
form it takes is casework. The members help constituents with all kinds of federal Pt cer Pennpniin esuceneem 

eral rules ai 
matters, ranging from federally backed college loans to the burden of fed eben et nahietederal pvejaees 
on a local business. Although this work seems remote from the great issues of the 
day, members have strong incentives to excel in this service. Unlike taking stands on — Casework—assistance to constituents In 
controversial matters, which some voters will always oppose, constituency service _ their dealings with federal agencies. 


410 CHAPTER 13 Congress 


is virtually risk free. It makes few if any enemies 
(except for constituents who cannot get what they 
want), and it creates beneficiaries who may reward 
the lawmaker with their votes. 

Another form of constituency service con- 
sists of “bringing home the bacon” through 
highway funds, farm subsidies, and the like. If 
enough lawmakers support one another’s desired 
projects, then majorities can emerge through 
vote trading, commonly called logrolling. The 
concept is well captured in the common expres- 
sion “you scratch my back and I'll scratch yours.” 
The practice dates all the way back to the First 
Congress when Secretary of State Thomas Jef- 
ferson arranged a deal between a few southern 
and northern legislators in 1790. Some south- 
ern members of the House agreed to support 
the federal government’s assumption of the state 


Eric Malema/Getty Images 


Rangel (D-NY), left, helps cut a ribbon at the opening of the new Harlem Visitor debts from the Revolutionary War in exchange 


Information Kiosk. 


Logrolling—when two or more legislators 
trade votes for each other's proposals or 
exchange other legislative favors. 


Pork barrel—a derogatory term for projects 
that benefit specific localities without serving 
the national interest. 


Earmark—a provision of a spending bill that 
sets aside funds for a specific purpose ina 
district or state. 


for some northern representatives endorsing the 

movement of the nation’s capital southward from 
New York City to the banks of the Potomac River at the border of Maryland and 
Virginia. 

Logrolling sometimes results in so-called pork barrel legislation. In the nine- 
teenth century, a pork barrel was a container for storing pig meat in brine. After 
refrigeration became common, it fell out of use. Now it refers to federal programs 
or subsidies that directly benefit constituents. Voters observe the benefits while 
discounting the costs. Rarely do legislators suffer for snagging federal pork. Law- 
makers who procure such federal largesse and the constituents who benefit from it 
defend it as good public policy. 

While the political benefits of constituency service are obvious, the substantive 
benefits are less clear. On the plus side, advocacy of constituent needs can check the 
bureaucracy. When policies from Washington, DC, have unforeseen consequences 
back home, lawmakers may relay such information to the seat of government, per- 
haps leading to better policy. 

A preoccupation with constituency service, however, may hamper sound law- 
making. The members are not only local representatives but national lawmakers 
who should promote the good of the country as a whole. Again and again, the 
authors of The Federalist Papers emphasized that the purpose of the new national 
government was to achieve a larger national good, using such terms as “the per- 
manent and aggregate interests of the community,” “the public good,” “the good 
of the whole,” “great and national objects,” “the great and aggregate interests,” “the 
national prosperity and happiness,” “the great interests of the nation, “the common 
interest,” “the common good of the society,’ and “the comprehensive interests of 
[the] country.””° 

This devotion to national objects prompted the U.S. Senate to write to Presi- 
dent Washington in 1789, “it shall be our invariable aim to divest ourselves of lo- 
cal prejudices and attachments.”’! Rarely do modern senators (or representatives) 
talk this way. Legislators display insufficient civic virtue if they fail to balance 
local desires against national needs and interests. Pandering to local attachments 
does not cultivate good citizenship. 

Does Congress lose sight of the broad national interest when its 535 members 
and their staff work hard to bring home the goods? In 2005, Congress passed a high- 
way bill authorizing $286.4 billion in projects over six years. By one count, this bill 
contained 6,371 earmarks, provisions setting aside money for specific projects.” 
These earmarks were the pet projects of individual members and most had not 
been reviewed or debated in committee or on the floor. President Obama came to 


2 


office vowing to fight earmarks but yielded to political reality when he signed a $410 
billion spending bill with more than 9,000 earmarks.” 


The Reelection Incentive and the Functioning of Congress 


To accomplish long-term goals, members of Congress must win reelection.”! Some 
focus on little else, but even the most selfless lawmakers must keep winning the 
favor of their constituents. Incumbents have numerous ways to communicate with 
their constituents and to provide them goods and services. The franking privilege, 
for example, allows members of Congress to send mail to their constituents without 
paying for the postage. Another advantage of incumbency is fund-raising. Lawmak- 
ers can usually raise more campaign money than their challengers, which is one 
reason why they seldom lose reelection. 

Fund-raising comes at a cost to the deliberative process. Members of Congress 
spend a great deal of time phoning contributors. Because it is illegal to raise cam- 
paign money on federal property, they must go off the Capitol grounds to make 
these calls. They organize fund-raising events in Washington and at home, and they 
also attend the events of their party colleagues. Because of the high cost of cam- 
paigns, members start raising money for the next election almost as soon as the last 
one is over. With two-year terms, House members face even greater pressure than 
senators. An aide to a top House Democrat explained, “It would be nice to have a 
little break so people could do their job before they have to spend all their time call- 
ing people, asking them for money.” 

Apart from distracting lawmakers from policy deliberation, does the pursuit 
of money distort the policies themselves? Some argue that powerful interest groups 
can buy influence through campaign contributions, but scholars have found only 
a weak link between campaign money and floor votes.”° With an enormous range 
of interests to draw on, lawmakers of nearly every stripe can find enough contribu- 
tions to fill their “war chests” (the funds used to campaign for reelection). Members 
obviously need to heed the major interests of their constituents. Lawmakers from 
rural areas thus tend to support subsidies for local crops, and those from smoggy 
areas will generally back tougher pollution controls. But beyond those constraints, 
members can pick which voices they want to hear.” 

Some scholars believe that the reelection incentive is so powerful that it under- 
mines serious deliberation within Congress about the broad public good. Others, 
however, have been impressed by how seriously many members of the House and 
Senate take their lawmaking responsibilities. One notes, for example, how former 
senator Edmund Muskie (D-ME, 1959-1980), a leader on environmental policy and 
his party’s vice presidential candidate in 1968, cut back on Washington socializing to 
concentrate on his legislative homework. “Too often when I go to an embassy party 
or somewhere else,” Muskie explained, “all during the evening I’m worried about 
that bill that I'd like to be working on, or a problem Id like to be tackling. When I 
get home and go to bed, I pile the books up beside it and read until I fall asleep. Well, 
that’s no way to do business.” Muskie believed that “(t]he thing that draws people 
to this level of political office is the power to influence great events, great issues.””* 
Reelection might well be the precondition for influencing great events, but it was 
not the end in itself. 

In some cases, lawmakers even risk their jobs to do the right thing. John 
F. Kennedy’s Profiles in Courage, published in 1955, won the Pulitzer Prize for 
recounting the courageous acts of eight U.S. senators, several of whom suffered 
electoral defeat for doing what they thought was best for the country. Nearly 
half a century later, Kennedy’s daughter, Caroline Kennedy, edited Profiles in 
Courage for Our Time, which highlighted the courageous acts of more than a 
dozen public figures, many of whom served in the Congress. Two of these were 
Senators John McCain (R-AZ) and Russell Feingold (D-W1), who took consid- 
erable political risks to push for campaign finance legislation that now bears 
their names: the McCain-Feingold Act of 2002. Feingold had read Profiles in 
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Franking privilege—the right of members of 
Congress to send mail to their constituents 
without paying for the postage. 
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Courage as a teenager: “I loved it. .. . [T]his thin little book spoke volumes about 
what kind of a senator it is worthwhile to be.”” 

Although stories of courage by senators are better known, it is not unusual to 
find members of the House of Representatives voting for bills unpopular in their 
districts or against popular bills. One example, recounted by two congressional ex- 
perts, is first-term congressman Ted Strickland (D-OH) who voted in August 1993 
for President Bill Clinton’s economic package to cut spending and raise taxes. It 
barely passed, 218 to 216. With every Republican voting against the bill, Democrats 
knew that they would be charged with voting for “the largest tax increase in history.” 
Strickland understood the political risks, and his vote contributed to his defeat in the 
1994 election. (His political career recovered in 1996 when he retook his congres- 
sional seat. He served 10 more years in the House and is now the governor of Ohio.) 

Political courage, of course, is not the same thing as political wisdom. Cour- 
age may be necessary to get lawmakers to act on their understanding of the na- 
tional interest, but it does not guarantee that they are right. Just as the opponents of 
McCain-Feingold thought its sponsors pushed a bad bill, despite their courage, so 
also the opponents of President Gerald Ford’s pardon of Richard Nixon (discussed 
in the next chapter) thought Ford was wrong, despite his willingness to incur great 
political risks. 

How, then, should we judge Congress’s contribution to American deliberative 
democracy? What standards should we use to evaluate congressional performance? 


MM { CONGRESS AND DELIBERATIVE DEMOCRACY 


In evaluating Congress’s contribution to American deliberative democracy, we 
must start with how well Congress deliberates on public policy. But we must also 
assess Congress as a representative, ethical, and accountable institution and how 
these qualities contribute to deliberation. 


Deliberation 


If Congress is to make laws for the broad national interest, it must have the qualities 
of a deliberative institution. Its members must reason with each other about the 
merits of public policy with the best information and arguments available. Accord- 
ing to the nineteenth-century British political theorist John Stuart Mill, a good leg- 
islature is a “school of political capacity and general intelligence.”*! To a large extent, 
life on Capitol Hill revolves around gaining and using information. Congress has 
developed several agencies to help in this activity: 


* The Congressional Research Service (CRS) supplies nonpartisan analysis on 
legislative issues. Its staff includes experts in law, economics, foreign affairs, the 
natural sciences, and many other fields. They perform in-depth policy analyses, 
help frame legislative proposals, and testify before congressional committees. 
One could say that CRS provides lawmakers with their study guides.” 

* The Congressional Budget Office produces cost estimates and budget and eco- 
nomic projections that inform decisions about spending and taxes. Congress 
set it up in 1974 to provide it with a source of budget information independent 
of the White House. 

* The Government Accountability Office is Congress’s investigative agency. It 
evaluates federal programs, audits federal expenditures, and issues legal opin- 
ions. Created by Congress in 1921 as the General Accounting Office, its mission 
gradually broadened over the decades, earning it a new name in 2004.4 


Congress also receives expert analysis from committee staff. In most cases, dif- 
ferent aides work for Republicans and Democrats, and their work has a partisan 
cast. But even here, there are exceptions. Serving both the House and Senate, the 


nonpartisan staff of the Joint Committee on Taxation prepares 
committee reports, helps draft and analyze tax bills, and studies 
various aspects of the federal tax system. 

The existence of analytical organizations suggests that Con- 
gress cares about deliberation. As Barack Obama reflected on his 
Senate years in The Audacity of Hope, “Even when talking to col- 
leagues with whom I most deeply disagreed, I was usually struck 
by their basic sincerity—their desire to get things right and leave 
the country better and stronger.”*° Among themselves, members of 
Congress distinguish “workhorses” (those who master the details 
of policy) from “show horses” (those who care more for appear- 
ances). Lawmakers trust the workhorses and tend to put them in 
leadership positions. 

Yet even the strongest workhorse has a hard time carrying the 
deliberative load of modern legislation. There is seldom enough 
time in the day for members to read all the bills they must vote on, 
and attend all the committees and subcommittees on which they 
serve, and address the demands of their constituents. 

So how well does Congress do? One recent study carefully ex- 
amined House and Senate floor debate on several key issues. The 
authors concluded that the typical debate is a roughly even balance 
of fact and fiction: “Legislators frequently assert claims that are 
inaccurate or misleading, and reassert them after they have been 
effectively refuted. There is some good news: when one side to a de- 
bate perpetrates important distortions or omissions, the other side 
usually—though not always—offers a rebuttal.”** The researchers 
did note some variations. They found that debate is more informa- 
tive when the issue cuts across partisan and ideological lines, mini- 
mizing party polarization. (For more on polarization, see Chapter 
10 on parties.) In such cases, members focus more on persuading 
undecided colleagues than on scoring political points.*” The au- 
thors also found that Senate debates are generally longer and more 
informed than House debates.” 

Earlier we noted that House members often have a very dif- 
ferent view about deliberation in the upper chamber. They believe 
that they work harder and develop greater expertise on policy is- 
sues than their Senate colleagues. With so many more committee 
and subcommittee assignments, senators learn less about any par- 
ticular subject and necessarily defer more to their staff. 

So which institution is more deliberative? There is no simple 
answer to this question. The House has the advantage at the com- 
mittee and subcommittee stage, and the Senate on the floor. Of 
course, what matters in the end is whether the combination of the 
efforts of the two chambers results in legislation well crafted to 
serve the national interest. 


Representation 


A deliberative democracy is not just deliberative; it is also dem- 
ocratic. All agree that Congress should represent the American 
people. The people cannot convene directly to draft laws, so they 
delegate this task to a small number of individuals, who act on 
their behalf. But must the 535 voting members of Congress resem- 
ble the American people, and if so, how? 

As Figure 13-4 shows, the modern Congress is not a mirror 
image of the people. Women are half of the U.S. population, but 
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Demographics of Congress and the United States 
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_ FIGURE 13-4 There are differences in the demographic 
makeup between Congress and the population as a whole. 
Congressional figures include five nonvoting members. 
Census data for degrees includes population 25 and older. 
Source: Mildred L. Amer, Membership of the 110th Congress: A 
Profile (Washington: Congressional Research Service, 2006), www. 
opencrs.cdt.org/rptsRS22555_20061215.pdf; US Census, "Annual 
Estimates of the Population by Sex, Race, and Hispanic or Latino 
Origina for the United States” (data for 2006), www.census 
.gov/popest/national/asrh/NC-EST2006/NC-EST2006-03.xls; US 
Census, "Educational Attainment of the Population 25 Years and 
Over," www.census.gov/population/scodemo/education/cps2006/ 
tabl10-01.xls; American Bar Association, "National Lawyer 
Population by State," www.abanet.org/marketresearch/2006_ 
national%20_lawyer_population_survey.pdf 
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only 16%-17% of the House and Senate. Hispanics are almost 15% of the popula- 
tion, but just 6% of the House and 3% of the Senate. African Americans are almost 
13% of the population, but only 1% of the Senate. It follows that white males are a 
higher percentage of the Congress than they are of the American population. But 
this is also true of other groups: members of Congress are much more likely to have 
college degrees and to be lawyers than Americans in general. How do these differ- 
ences affect the representative character of Congress? 

The debate over whether Congress should resemble the citizenry is as old as 
the republic. Federalists and Anti-Federalists clashed over this issue as soon as the 
Constitution was drafted. As we noted in Chapter 2, in the final days of the Con- 
vention, George Mason of Virginia predicted that the new House of Representa- 
tives would have “not the substance but the shadow only of representation.” In 
the New York ratifying convention, Melancton Smith complained that the House 
would be so small (originally 65) that it would be composed almost entirely of the 
“first class in the community,” those distinguished by “birth, education, talents 
and wealth.” He preferred representatives who “resemble those they represent,’ 
who are “a true picture of the people.” It is much better, he urged, to have a legis- 
lature dominated by “men of the middling class of life,” such as small independent 
farmers, because they “are more temperate, of better morals and less ambition 
than the great.” When these people “pursue their own interest, they promote that 
of the public; 

Although the Federalists insisted that the members of the House would share 
the “interests” and “sentiments” of the people, they did not expect the member- 
ship to mirror the population. Indeed, they wanted representatives, Madison wrote, 
who displayed superior “wisdom,” “patriotism,” and “love of justice.””” James Wil- 
son called for representatives “most noted for wisdom and virtue” and predicted 
that large electoral districts would favor candidates with.“real weight of character.””! 
As one scholar succinctly put it, “the Federalists saw the duty of representatives 
as extending beyond the particular interests of their constituents to the common 
good.” In the words of Massachusetts Federalist Fisher Ames, “the representation 
of the people is something more than the people.” 

If the main job of Congress is literally to re-present the local and partial inter- 
ests that constitute American society, then Congress perhaps should “look like” the 
citizenry. But if the main purpose of Congress is to discern and promote the com- 
mon good, as the Federalists urged, then it is more important to bring into the 
institution individuals whose experience and talents best suit them to the task. As 
we noted at the beginning of the chapter, the members of the House and Senate 
were not to be mere delegates from their localities, slavishly following opinion back 
home, but were also to exercise their own independent judgment on the great issues 
that faced the nation. Until the past few decades, the talent pool on which to draw 
for such lawmakers was almost exclusively white males; but between 1971 and 2009, 
female members of the House and Senate grew from 13 to 89, black members grew 
from 13 to 40, and Hispanic members grew from 6 to 29.%4 

In The Federalist Papers, Alexander Hamilton argued that even if it was a good 
idea to have “all classes of citizens” in the legislature, “this will never happen under 
any arrangement that leaves the votes of the people free.” In any particular elec- 
tion, the voters will decide how much weight to give demographic similarity, edu- 
cational attainment, political experience, party membership, and the candidates’ 
positions on the issues. 

All would agree, after all, that certain qualities ought not to be the basis of rep- 
resentation. About 7% of Americans will spend time in federal or state prison, but 
would anyone recommend that felons get 29 House seats and 7 Senate seats?” At the 
same time, there are some characteristics Americans might want over-represented in 
Congress, such as educational attainment. Almost all members of Congress have at 
least a college degree, compared with 28% of Americans over 25 years old; and fully 
two-thirds of House members have advanced degrees, compared with only 8% of 
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Those who created the Congress hoped that its members would be 
virtuous. What did they mean by virtue, and why did they think 
it important? First, virtue meant devotion to “the common good 
of the society.” Legislators who promoted only partial interests— 
their own district or state, certain classes or groups—or only their 
private advantage were not truly virtuous. This devotion to the 
common good, what they often simply called “patriotism,” was 
necessary to prevent “temporary or partial considerations” from controlling legisla- 


This page from the prosecutors’ sentencing recommendation for 
Representative Randy "Duke" Cunningham (R-CA) on February 18, 
2006, shows Cunningham's "bribe menu.” 


tive decisions. 

Virtue also meant “love of justice.” The United States was founded on a doc- 
trine of natural rights; a just government secures these rights. Whenever groups 
with a passion or interest “adverse to the rights of other citizens” tried to warp the 
law to their ends, it would take justice-loving legislators to resist them.”* If this love 
of justice was strong enough, legislators would sacrifice their self-interest—perhaps 
even their careers—for the sake of doing right. 

Rarely today do discussions of congressional ethics address such exalted no- 
tions. Instead, the focus has been on sexual improprieties, corruption, and abuse of 
power. In 2006, Representative Randy “Duke” Cunningham (R-CA) went to prison 
for conspiracy and tax evasion. Cunningham sold favors to special interests, even 
writing a “bribe menu’ listing payments for different levels of contracts. In June 

2007, a federal grand jury indicted Congressman William Jefferson (D-LA) on cor- 
ruption charges after the FBI discovered $90,000 in cash in his home freezer, alleg- 
edly from bribes. He was defeated for reelection the following year and convicted of 
11 felony counts by a federal jury in 2009. 

Corrupt behavior by national lawmakers has never been typical, and most 
observers of Congress believe that graft is rarer now than in the past. A more 
pervasive ethical problem involves a basic dilemma. Lawmakers should serve the 
broad public interest; but they cannot do as much if their party is in the minority, 
and they cannot do anything if they fail to win reelection. To win seats for them- 
selves and their party colleagties, members often cater to narrow interests. They 
can rationalize this activity as the price of serving the national interest, but when 
does the price become too high? When does the pursuit of power eclipse the goals 


that power should serve? 
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Accountability 


Elections link Congress’s deliberations with the people’s interests and sentiments. 
If elections are to be the means for holding the members of Congress accountable, 
then the people must be able to see what lawmakers are doing and reward or punish 
them accordingly. It follows that the congressional process must be open to public 
scrutiny. 

The Constitution requires each house to keep and publish a “Journal of its Pro- 
ceedings.” A legislative journal typically includes all motions and vote results, but 
not a transcript of the debate. The Constitution further stipulates that one-fifth 
of those present may request a roll call vote for entry in the journal.” Otherwise, 
the Constitution leaves wide latitude to each house. As a result of rules adopted in the 
1970s, more votes of individual members are now recorded and available for public 
inspection than in the past. This information includes many votes in committees as 
well as certain floor votes on amendments. 

Since the mid-1990s, the Internet has heightened the level of scrutiny. The 
THOMAS Web site (www.thomas.loc.gov) enables anyone to get the full text of leg- 
islation, report language, and floor debates. Many committees post text and video of 
their proceedings on their Web pages. In 2007, C-SPAN changed its copyright policy 
to allow people to post clips of congressional debate on sites such as YouTube.'”” 

If accountability is a good thing, is more accountability better? Consider floor 
debate. In principle, televising floor debate makes the members more accountable 
to constituents. Yet television may also encourage grandstanding. Consider also the 
opening of committee markup sessions to public scrutiny. Although this move in- 
creases accountability, it also increases the power of lobbyists to influence committee 
decisions by putting them into the room where the decisions are happening. With 
recorded votes, it is increasingly difficult for members to cast a vote on the merits 
of a bill when this might be politically costly. And many bloggers try to pressure 
lawmakers to stick to rigid partisan or ideological positions. So, changes that have 
made Congress more accountable may also have made it less deliberative, less able 
to promote the broad national interest. 

Openness can also foster accuracy. Lawmakers are more likely to avoid distor- 
tion if someone quickly exposes it to the public. The news media have generally not 
focused on this task, covering the broad outlines of congressional debate instead of 
the factual details. The Internet, however, is starting to fill the void. Many bloggers 
keep an eye on C-SPAN and rapidly comment on errors or misstatements. 


The framers of the U.S. Constitution intended the new Congress to be an espe- 
cially deliberative institution, one in which the members would “refine and enlarge 
the public views” by reasoning together about matters of national concern. Yet, as 
we have seen, assessing the deliberative character of the modern Congress is no 
simple matter. Although its committee structure, legislative procedures, and staff 
support all facilitate policy deliberation, other forces sap the members’ time or cre- 
ate incentives to promote partial interests or private advantage at the expense of the 


broader public good. 
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DELIBERATION, CITIZENSHIP, AND YOU | 


Congress makes an essential contribution to deliberative democracy in the Unit- 

ed States, but what about your own lawmakers? As a citizen and voter, how would M onitorin ga nd 

you evaluate the contribution of those who speaks on your behalf? Here are some i 

specific questions that you may ponder: Influenci ug 
Congress 


* What issues matter most to your representative, and how does he or she 
promote congressional deliberation on those issues? 

* On what committees and subcommittees does your representative serve? 

* How involved is your representative in the legislative work of the 
committees? 

* Has the representative taken the lead on important policy issues? If so, how? 

* Does your representative play an active part in floor debates in the House? 

* How does your representative communicate with constituents on policy 
matters? 

* Does the representative try to educate the public and contribute to a broader 
public deliberation on important issues? 

* Would you describe your representative as more of a delegate, a trustee, or 
something in between? 

* Given your representative’s policy views (which may differ from your own), is 
he or she doing a good job contributing to American deliberative democracy? 


There are a number of places to find the answers, starting with your local 
newspaper. C-SPAN carries live gavel-to-gavel coverage of the House floor, and 
C-SPAN 2 does the same for the Senate. Both networks also carry congressional 
hearings and markups. If you do not have access to cable television, you can find 
these broadcasts on the C-SPAN Web site: www.c-span.org. You may find full 
transcripts of floor proceedings, the text of bills, and other legislative informa- 
tion at www.thomas.loc.gov. The Hill (www.thehill.com) is a print and Web pub- 
lication that focuses exclusively on Congress, while Politico includes extensive 
congressional coverage as part of its broader focus on Washington politics. 

Once you have learned about your lawmakers’ stands on the issues, you 
may wish to tell them what you think. Members of Congress do not have the 
time to read the thousands of emails and postal letters that pour into their of- 
fices. But their staffs do read them carefully, and letters can make a difference 
when they draw attention to a problem or make a persuasive argument on the 
merits of policy. Senator Mike Crapo (R-ID) offers this advice to those who want 
to contribute to congressional deliberation: 


* It is always more effective to write in your own words, rather than 
simply sign your name to a form letter or a mass mailing provided by 
a national organization. It is your opinion that matters to me. 


* Be specific, brief and to the point. 
- Express yourself clearly. 


* The more information that you can provide regarding your subject, 
the more responsive I can be to your concerns. With 20,000 bills in- 
troduced each Congress, it can be difficult to track the specific one 
that concerns you if you don't provide the name of legislation and bill 
number if known. 


+ If you have expertise in a certain area or issue, please describe your 
expertise and share your thoughts on how to best address the matter. 
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~ SUMMARY 


The framers of the U.S. Constitution intended the new Congress to be a preemi- 
nently deliberative institution. Ideally, its members would reason together about 
the broad public good and in so doing “refine and enlarge the public views.” Con- 
gress would combine both the delegate and trustee theories of representation, with 
House members functioning more like delegates and senators more like trustees. 

The framers created a bicameral legislature to promote safer and more de- 
liberative lawmaking. Bicameralism shapes everything about Congress, even the 
architecture. Because senators represent entire states and serve six-year terms— 
three times as long as House members—they have more prestige, represent more 
diverse constituencies, face less reelection pressure early in their terms, and can 
take a somewhat longer-term view of the public good. Because the House is more 
than four times the size of the Senate, it operates under the centralized control of 
the majority party and its leaders. Individual senators, including members of the 
minority party, have a much greater opportunity to influence policy than do their 
counterparts in the House. 

Congress’s constitutional powers include lawmaking, impeaching and remov- 
ing public officials, expelling its own members, ratifying treaties (Senate), confirm- 
ing presidential nominations to the judiciary and high executive offices (Senate), 
and proposing constitutional amendments. In exercising these powers, the legisla- 
tive branch keeps watch on the executive and judiciary. 

In additional to bicameralism, the most important organizational features of 
Congress are the influence of party leaders and the division of the two bodies into 
legislative committees and subcommittees. These features have changed over time 
and vary considerably between the House and Senate. They have large consequences 
for deliberation, lawmaking, and representation. 

Although Congress, with its enumerated powers, looks weaker on paper than 
lawmaking bodies in other democracies, it wields more independent legislative 
power. Unlike a parliament, the Congress is not under the direct control of the lead- 
ers of the executive branch. In fashioning new laws, Congress proceeds in four basic 
steps: drafting a bill, considering and modifying it in committee, debating and vot- 
ing on it in the full House and Senate, and fashioning a compromise measure when 
the two chambers disagree. 

Members of Congress spend a good deal of time with legislation, but they have 
other tasks as well: overseeing the executive branch, educating the public, and serv- 
ing their constituents. To keep doing any of these things, they must win reelection, 
an effort that may consume a large share of their time and energy. This can also 
create incentives to promote partial interests or private advantage at the expense of 
the broader public good. 

In assessing Congress’s contribution to deliberative democracy, we must ex- 
amine it not only as a deliberative body but also as a representative, ethical, and 
accountable institution. These qualities sometimes come into tension, which makes 
the lawmaker’s job even more difficult. 


KEY TERMS 


Bicameral legislature p. 390 
Bill p. 388 

Casework p. 409 

Closed rule p. 405 

Cloture p. 406 

Committees p. 398 
Companion bill p. 402 
Concurrent resolution p. 403 
Conference committee p. 399 
Constituency service p. 409 
Constituent p. 389 

Delegate p. 389 

Divided government p. 396 
Earmark p. 410 

Filibuster p. 398 

Pranking privilege p. 411 


Hold p. 405 

Joint committees p. 398 
Joint resolution p. 402 
Lame duck session p. 401 
Logrolling p. 410 
Majority leader p. 397 
Markup p. 404 

Minority leader p. 397 
Multiple referral p. 403 
Open rule p. 405 
Override p. 407 
Oversight p. 408 
Parliamentarian p. 397 
Pocket veto p. 407 

Pork barrel p. 410 
President pro tempore p. 397 
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Referral p. 403 

Rider p. 406 

Roll call vote p. 408 

Select (or special) committee p. 398 

Senatorial courtesy p, 393 

Seniority p. 399 

Simple resolution p. 403 

Speaker of the House p. 397 

Special order speech p. 409 

Standing committee p. 398 

Subcommittee p. 398 

‘Trustee p. 389 

Unanimous consent agreement 
p. 405 

Veto p. 403 

Whip p. 398 
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President Barack Obama enters the Oval 
Office on Wednesday morning, January 21, 
2009, his first full day in office. 
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OBJECTIVES 
After reading this chapter, you should be able to 
e Summarize the key developments in the history of the American 
presidency and describe their importance. 
e Describe the organization of the executive branch and how it influences 
presidential deliberation. 


Official White House Photo / Pete Souza 
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The Presidency 


¢ Explain how the interaction of the presidency with the other branches 
affects the exercise of executive power and the functioning of the 
national government. 

Identify the ways in which presidents independently exercise authority. 

e Explain how presidents, Congress, and the courts have interacted, and 
sometimes clashed, in the area of foreign policy and war powers. 

¢ Describe Congress’s power to hold presidents accountable for serious 
constitutional violations through impeachment and removal. 

e Explain how presidents contribute to public deliberation on national 
issues. 

e Discuss how Americans judge presidential performance and what makes 
for presidential greatness. 


Presidents are unlike other politicians. Hunger for higher office cannot drive them 
because they have reached the top. They answer not to any single state or district, 
but to the whole country—and to history. During their first terms, they work for 
reelection; but in the second, they think more about their place in history. Whereas 
lawmakers usually retire into oblivion, presidents linger in the national memory. 
They wonder how that memory will judge them, so they ponder how they can leave 
a legacy of good works. 

To accomplish such good works, they deliberate with aides and cabinet mem- 
bers within the White House and also with the other branches.’ Although they 
sometimes make deals with lawmakers, they also try to persuade them with argu- 
ments about the merits of new policies. Indeed, much of the work at the White 
House goes into crafting policy arguments that will move lawmakers. In this way, 
presidents contribute to Congress’s essential deliberative function (as described 
in the previous chapter). As for the judiciary, the clearest influence lies in the 
appointment of judges, but presidents also try to sway the courts through legal 
argumentation. 

Presidents reason with the public as well. Amid the thunder of presidential 
rhetoric is a good deal of substance about the issues. In the 1960s, for example, 
President Lyndon Johnson fostered public deliberation on the need for new civil 
rights laws (see Chapter 7). Three decades earlier, as we will see in Chapter 17, Presi- 
dent Franklin Roosevelt helped to convince Americans to expand social programs. 

Staffers work hard to ensure the accuracy of presidential statements, because 
errors can have serious consequences. In his 2003 State of the Union address, Presi- 
dent George W. Bush cited British intelligence that Saddam Hussein had sought ma- 
terial for nuclear weapons. The British did indeed have such a report, but it proved 
debatable. That passage of Bush’s speech created years of political trouble. 

In their various deliberations, presidents have unique advantages. They draw 
on the expertise of the executive branch, and they can get advice from nearly anyone 
because few hang up when the White House calls. Presidents also have unique prob- 
lems. Most politicians can gain political intelligence by having casual chats with or- 
dinary citizens. To see how highway policy is working, they can get behind the wheel 
and take a drive. Security precautions cut presidents off from such experiences, be- 
cause they cannot leave the White House grounds without extensive preparations. A 
year after the 1981 attempt on his life, President Reagan said, “I sometimes look out 
the window at Pennsylvania Avenue and wonder what it would be like to be able to 
just walk down the street to the corner drugstore and look at the magazines. I can’t 
do that anymore.”? 

According to Karl Rove, a former key adviser to President George W. Bush, 
“Sixteen hundred Pennsylvania Avenue is 18 acres of sheer utopia, and like Utopia it 


can be isolated from reality quickly.”’ Aides (such 
as staffers in the White House who control access 
to the president) can worsen the isolation. “Just 
when a president needs straight talk the most, he’s 
shielded from criticism on the inside,” says veteran 
political operative Vic Gold. “This first principle 
of sycophancy—that the president can do no 
wrong—is so ingrained in the White House that 
even if the president admits he was wrong, his loyal 
aides will fall over themselves to deny it.’ Other 
aides, however, take strong exception to this view. 
They best serve the president, they say, when they 
make sure their boss is fully informed of opposing 
points of view. 

The scope and potential isolation of today’s 
presidency would have astonished the framers of 
the Constitution. So would many other aspects of 
the office. No one at the time the office was cre- 
ated imagined that a single leader could broadcast 
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to millions or give a coded message that could kill President Barack Obama meets with Cabinet members and senior administration 
billions. Less amazing would have been the politi- officials in the White House Situation Room to review BP efforts to stop the oil 
cal friction that presidents must face. Beneath the spill in the Gulf of Mexico. The Kennedy Administration created the "Sit Room" 
trappings of twenty-first century politics lie insti- in 1961, and it serves as a conference facility, a processing center for secure 


tutional conflicts that began during the eighteenth 
century. 

The ability to order a nuclear strike shows 
that presidents must have the capacity to act quickly and decisively, as well as delib- 
eratively. No other branch of government needs to act as quickly in a crisis. As we 
shall see, though the framers knew nothing about nuclear war, they recognized that 
effective government requires an energetic executive. 

In this chapter, we begin by examining the constitutional design of the presi- 
dency and the development of the office and its powers since George Washington 
took the oath of office in 1789. We then examine the organization of the executive 
branch, the interaction between the presidency and the other branches of govern- 
ment, how presidents influence public deliberation on national issues, and why 
some presidents stand out as “great” or “near great” and others as only average of 
worse. We conclude by assessing how the presidency contributes to American delib- 


operations. 


erative democracy. 


HISTORICAL DEVELOPMENT OF THE PRESIDENCY 


Major Issues 
® How has presidential power expanded over time? 


® Does the modern presidency fulfill the original design for the office? Does it 
carry out new and important functions? 


“Energy in the Executive,” wrote Publius, “is a leading character in the definition 
of good government.” It takes an energetic executive to protect against foreign at- 
tacks, to carry out the laws with firmness and consistency, and to protect property 
and liberty from assaults by ambitious individuals and factions. The ancient Roman 
republic achieved these goals by temporarily vesting all authority in a dictator dur- 
ing crises. The framers rejected this approach by creating a strong and independent 
president who was accountable through elections and, in extreme cases, could be 
removed from office by Congress. Short of removal, he was subject to other checks 


by Congress and the courts. 


communications, a hub of intelligence gathering, and a center for emergency 


' 
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Creating the Presidency 


As we saw in Chapter 2, the Articles of Confederation created a Congress but no na- 
tional executive. Also, nearly all states during this period had weak governors who 
could not stand up to powerful legislatures. The result was ineffective government 
and, too often, legislative tyranny. “The legislative department is everywhere extend- 
ing the sphere of its activity and drawing all power into its impetuous vortex,’ wrote 
Publius in Federalist 48. A strong, energetic executive would promote sound adminis- 
tration and provide a political check and balance to the new national legislature. 

How did the framers provide the necessary energy to the national execu- 
tive? First, they vested the executive power in a single individual. Article II opens, 
“The executive Power shall be vested in a President of the United States of America.” 
The Constitution creates only one other executive official, the vice president, who 
exercises only legislative power (presiding over the Senate and casting tie-breaking 
votes there). The framers rejected both a committee executive—despite the urging 
of some at the Constitutional Convention—and an executive council, common in 
the states, that would have to approve executive decisions. This unified executive 
would act with more “[dJecision, activity, secrecy, and dispatch” than a committee 
or one checked by a council.® 

The president’s powers and duties are considerable, including command of the 
military, the pardoning power, the treaty power (shared with the Senate), the power 
to appoint executive officials and federal judges (also shared with the Senate), the 
responsibility to recommend measures to Congress and to convene it on “extraordi- 
nary Occasions,’ the duty to “take Care that the Laws be faithfully executed,” and a 
qualified veto over acts of Congress (subject to override by two-thirds of the House 
and Senate). 

To promote independence from Congress, the framers denied the legislature any 
part in selecting the president except in case of electoral college deadlock (in most 
states at the time the legislature chose the governor), and they prohibited Congress 
from altering the president’s salary during any one term (some state legislatures had 
altered the governor’s salary to foster compliance). Ideally, the new chief executive 
would, in Publius’s words, “dare to act his own opinion with vigor and decision.” 

Finally, by making the president’s term four years (longer than any state gover- 
nor at the time) and placing no limits on how many terms a president could serve, 
the framers sought to give the president both a personal stake in protecting the 
prerogatives of the office and a powerful incentive to do a good job for the country. 
In virtually every respect, the president would be more unified, powerful, and inde- 
pendent than the state governors. 

None of this means, of course, that the president would dominate Congress 
or the federal courts. Each branch would be supreme within its proper sphere of 
action, and the other branches might check the president in some ways. Congress 
might refuse to fund presidential programs, and the courts might overrule presi- 
dential acts as unconstitutional. (We discuss this power of “judicial review,” which 
is not specifically mentioned in the Constitution, in Chapter 16.) 

Prior to the American founding, the common view was that strong executives 
were inconsistent with republican, or popular, governments. The framers believed oth- 
erwise. The new American president was, at the time, the most powerful executive ever 
created as a permanent office in a republic. Yet, the framers also recognized the dangers 
of executive tyranny; so the president was to be less powerful, and considerably more 
accountable, than a monarch. As Publius noted in Federalist 69, the British king, un- 
like the new president, had an absolute veto over legislative acts, could dissolve the 
legislature at any time, had sole authority to make treaties and take the nation to war, 
and could not be removed from office by the legislature no matter how dangerous or 
illegal his acts. The American presidency was a bold experiment to combine the advan- 
tages of executive energy with the virtues of popular government. (Fora comparison of 


presidents and the chief executives in parliamentary governments, see the International 
Perspectives box.) 


ae International Perspectives 


Presidents and Prime Ministers 


In many democracies, the head of government is the prime minister, the leader of the major- 
ity party in parliament or of a majority coalition of parties. The prime minister names other 
members of parliament to serve in the cabinet and shares executive authority with them. Such 
overlap of the branches is not possible in the United States. Article |, Section 6 of the Constitu- 
tion forbids anyone from holding executive and legislative office at the same time. 

Prime ministers usually have long experience in parliament, allowing them to prove their 
abilities. In 1996, a British journalist wrote of Republican presidential nominee Bob Dole, a 
veteran Senate leader: “If the US had a parliamentary system, he would have been prime 
minister twice. Senators from both parties—including leftwing Democrats—speak warmly of 
his personal integrity and unrivalled capacity for bridging party differences.” 

But Americans rise to the presidency by winning primaries and general elections, not 
by building a record in Congress. In 2008, for example, Barack Obama earned the Democratic 
Party nomination for president after just three years in Congress. Several recent presidents 
had never before held federal office. In fact, many voters distrust Washington. Dole got letters 
saying, “You're like everybody else. You're like all the rest of 'em.” In mid-campaign, he quit the 
Senate. Eight years later, Senator John Kerry (D-MA) had to spend much of his campaign time 
explaining his voting record. Dole and Kerry lost. Before 2008, no sitting member of Congress 
had won the White House since John F. Kennedy in 1960. And before Kennedy, it was Warren 
G. Harding in 1920. 

Members of parliament seek party leaders who can shine in debate. In Britain and Canada, 
prime ministers must take questions from the opposing side, so they must have a quick wit and 
a command of policy. In the United States, such virtues matter less because presidents directly 
face their opponents only during televised campaign debates. 

Critics of the American system sometimes quote what British statesman James Bryce 
wrote in 1888: that the British system had “more tendency to bring the highest gifts to the 

_ highest place than the artificial selection of America." Defenders say that the American system 
is more open to a wider array of life experiences and that Washington “outsiders” can bring 
changes that “insiders” cannot. 

Some Americans assume that the British system automatically produces strong parties, 
strong leaders, and clear mandates. But on seven occasions in the twentieth century, Britain had 
coalition or national governments in which a single party did not control the cabinet. And in no 
election during the century did the prime minister's party win a majority of the popular vote.® 


Citizenship and the Presidency 


According to Article II, Section 1 of the Constitution, “No person except a natu- 
ral born Citizen, or a Citizen of the United States, at the time of the Adoption 
of this Constitution, shall be eligible to the Office of President.” This provision 
has made some governors and other major political figures ineligible for the pres- 
idency. Current examples include Republican governor Arnold Schwarzenegger 
of California (born an Austrian) and Democratic governor Jennifer Granholm of 
Michigan (born a Canadian). 

Around the time of the Constitutional Convention, many Americans feared 
foreign influence. Some delegates wanted to bar immigrants from all federal of- 
fices. Elbridge Gerry warned, “Foreign powers will intermeddle in our affairs, and 
spare no expense to influence them. Persons having foreign attachments will be 
sent among us and insinuated into our councils, in order to be made instruments 
for their purposes.”” Other delegates were more open to immigrants. Writing in the 
third person, James Madison recorded his own comments: “He wished to invite 
foreigners of merit and republican principles among us. America was indebted to 
emigrations for her settlement and Prosperity." 

The final draft of the Constitution did not keep foreign-born citizens 
from any office except the presidency. Convention records do not say why the 
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Whiskey Rebellion—the name given to 
the violent resistance of farmers in western 
Pennsylvania in 1792-1794 to a federal tax 
on distilled spirits. 


President Washington, 


delegates made that exception. One clue may lie in a letter from John Jay to George 
Washington, the president of the Convention. Jay, who was serving as superinten- 
dent of foreign affairs, said that it would be wise “to declare expressly that the Com- 
mand in chief of the American army shall not be given to, nor devolve on, any but 
a natural born Citizen." To Jay, the presidency’s military authority set it apart from 
other offices. 

In January 2009, Barack Obama became the forty-third American to hold the 
office of president of the United States. (Because Grover Cleveland, who served two 
nonconsecutive terms in the nineteenth century, is counted twice in the conven- 
tional numbering, Obama is commonly referred to as the forty-fourth president.) 
Some of these 43 are famous for successfully leading the country through grave 
crises; others are little remembered for major accomplishments. Some have used 
every resource of the office to shape public opinion on the great issues of the day; 
others have made no such effort. Some have pushed the envelope of presidential 
power; others have taken a narrower view of their constitutional authority. Some 
have stamped the office with the force of their personalities; others have taken a 
more passive approach to governing. 

By reviewing some of the highlights of the history of the American presidency, 
we can gain a fuller understanding of the leadership capacities of the office and the 
forces that shape presidential behavior. As we will see, many hold that the twentieth 
century saw the rise of a distinctly “modern presidency,” although scholars debate 
just how much changed since Washington first held the office. Few today, however, 
would disagree with Woodrow Wilson’s description of the presidency as “the vital 
place of action in the system.” 


George Washington and the Early Presidents © 


When George Washington took the oath of office on April 30, 1789, he acknowl- 
edged “the magnitude and difficulty of the trust to which the voice of my country 
called me.” He proceeded to fulfill the high duties of the office. In international 
affairs, he kept the new nation out of European conflicts, despite considerable sen- 
timent in Congress and among the people to side with France (the nation’s ally in 
the Revolutionary War). In economic and commercial matters, his secretary of the 
treasury Alexander Hamilton fashioned the key policies and persuaded Congress 
to adopt them. In law enforcement, Washington vigorously upheld national law 
by calling up 13,000 members of the state militia to put down violent resistance 
in western Pennsylvania to a new federal tax on 
whiskey (the so-called Whiskey Rebellion). Near 
the end of his second term, Washington decided to 
retire to private life and thereby helped to set the 
“two-term precedent” that would last until 1940. 
President John Adams largely continued 
Washington’s policies, but dissension within the 
Federalist Party and growing opposition by the 
Democratic-Republicans, headed by Thomas 
Jefferson, led to his defeat in 1800. Because the 
new governing party had attacked the Federal- 
ists as “monarchists” and “monocrats,” many ex- 
pected Jefferson to weaken the presidency and give 
Congress a free hand to direct national affairs.!” 
Instead, working through his party allies in the 
House and Senate, Jefferson exercised considerable 
influence over Congress. He even persuaded it in 
1807, despite widespread opposition, to prohibit 
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as commander in chief, reviews the troops assembled to put down the Whiskey American trade with European nations to reduce 


Rebellion in 1794. 


the likelihood of war. 


Jefferson also forcefully exercised independent presidential powers. For exam- 
ple, he sent a naval squadron to the Mediterranean Sea without prior congressional 
approval to protect American merchant ships from the Barbary pirates (North Afri- 
can states); he authorized his foreign ministers to negotiate a treaty with France for 
the purchase of the Louisiana Territory despite his reservations about the constitu- 
tionality of adding territory to the nation; and, fearing war with Britain in 1807, he 
authorized the building of gunboats and the fortification of American ports with- 
out waiting for congressional appropriations. 

Some charged that Jefferson exceeded his constitutional authority. After leaving 
office, he defended his acts ina private letter: 


A strict observance of the written laws is doubt- 
less one of the high duties of a good citizen, but 
it is not the highest. The laws of necessity, of self- 
preservation, of saving our country when in dan- 
ger, are of higher obligation. To lose our country 
by a scrupulous adherence to written law, would 
be to lose the law itself, with life, liberty, prop- 
erty and all those who are enjoying them with us; 
thus absurdly sacrificing the end to the means." 


This notion that the president may sometimes have 
to violate the law to preserve the nation is called 
the doctrine of executive prerogative. It dates back 
to the philosopher John Locke’s Second Treatise of 
Government, in which Locke described the “power 
to act according to discretion, for the public good, 
without the prescription of the law, and sometimes 
even against it.”'* We return to this issue of the pre- 
rogative power later in the chapter. 

In 1808, Jefferson decided not to seek a third 
term, further cementing the two-term precedent. 
None of his immediate successors matched his 
popularity with the American people or his influ- 
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ge within the eae party. Congress became the Barbary Pirates in 1801-1805 was the first offensive war waged by the 
increasingly assertive, and the center of ae cig United States after independence. It was also the nation’s first confrontation 
Washington moved to the House of Representatives. with an Islamic power. This painting by Dennis Malone Carter shows Lieutenant 


Stephen Decatur (lower right center) in combat in waters off Tripoli, which is 


today the capital of Libya. 


Andrew Jackson and the Democratization 
of the Presidency 


Andrew Jackson’s eight years in office (1829-1837) halted the decline in presidential 
influence, at least temporarily. Jackson was a military hero from the War of 1812 who 
many believed had been cheated out of the presidency in 1824. With a reputation as 
a “man of the people,” he was especially popular with small farmers and those living 
west of the Appalachians. By the late 1820s, nearly all the states had extended the vote 
to all free white males and allowed the people to choose presidential electors directly. 
The election of 1828 was a popular contest, and Jackson won in a landslide. 

Jackson attacked government programs, such as the Bank of the United States, 
that “make the rich richer and the potent more powerful.” Such programs, he said, 
harmed “the humble members of society—the farmers, mechanics, and laborers.” 
He vetoed a rechartering of the national bank and then interpreted his reelection 
in 1832 as “a decision of the people against the bank.”'* Not content to let the bank 
die when its charter expired in a few years, he ordered his secretary of the trea- 
sury to withdraw the federal funds from the bank to cripple it. When the secre- 
tary refused, he fired him and appointed another. When he also refused, Jackson 
replaced him as well, finally finding someone who would do his bidding. 


Executive prerogative—the doctrine that an 
executive may sometimes have to violate the 
law to preserve the nation. 


428 CHAPTER 14 The Presidency 


Because the law had given the power to withdraw the federal depos- 
its to the secretary of the treasury, and not to the president directly, Jack- 
son’s opponents charged that he had acted illegally. In March 1834, the 
Senate formally censured the president for “assum[ing] upon himself 
authority and power not conferred by the Constitution and laws, but in 
derogation of both.” Jackson formally protested the Senate’s actions and 
insisted that department heads were his “agents.” Their job was to “aid 
him in the performance of his duties” because the Constitution vested 
the “whole executive power” in the president alone. “The president,” he 
insisted, “is the direct representative of the American people, but the 
Secretaries are not.””” In 1837, with Jackson supporters in the majority, 
the Senate voted to expunge the censure. 

Jackson was the first president to use official messages to speak di- 
rectly to the people over the heads of their members of Congress, the 
first to interpret reelection success as a popular endorsement of specific 
presidential policies, and the first to call himself the direct representa- 
tive of the American people. Many viewed him as a “people’s president” 
or even a “tribune of the people.” His critics worried that he danger- 
ously concentrated power in the presidency and that his direct popular 
appeals undermined Congress’s capacity to deliberate on the merits of 
public policy free from the fear of political reprisals. 

During this period, Jackson faced a crisis that nearly led to civil war. 
In 1832, the legislature of South Carolina “nullified” a federal law that it 
believed unfairly benefited New England manufacturers at the expense 
of the agrarian South by imposing high tariffs on imported goods. Fac- 
ing possible secession, Jackson made clear that he would use force, if 


: 2 necessary, to preserve the Union. “The laws of the United States must be 
= executed,” he announced in a proclamation. “[M]y duty is emphatically 
e pronounced in the Constitution.”'* The crisis was averted when Con- 

This caricature of o gress revised the tariff and South Carolina suspended its nullification. 
President Andrew Jackson as a monarch appeared With the exception of James Polk, who led the nation during the 
after he vetoed the Bank Bill and ordered the federal Mexican-American War of 1846-1848, Jackson’s pre—Civil War suc- 


deposits removed from the bank. The Constitution lies 


cessors were relatively weak, with none serving more than one term. 
trampled underfoot. 


During this period, Congress fashioned the nation’s policies on slavery, 

commerce, and the westward expansion with relatively little input from 
presidents. In December 1860, with South Carolina on the verge of secession and 
other states soon to follow, President James Buchanan declared himself powerless to 
resist the dismemberment of the Union. The president’s duty to enforce federal law, 
Buchanan believed, was now “impracticable.” 


Abraham Lincoln and the Civil War 


By the time Abraham Lincoln took the oath of office on March 4, 1861, seven states 
had seceded. Although Lincoln initially took no military action against the break- 
away states, he warned them in his First Inaugural Address that he would do all 
he could to preserve the Union: “You have no oath registered in heaven to destroy 
the Government, while I shall have the most solemn one to ‘preserve, protect, and 
defend it?””° 

After southerners attacked Fort Sumter in Charleston harbor, South Carolina, 
in April, Lincoln responded forcefully. He called for a special session of Congress 
for July 4 (Congress was not scheduled to convene until December); called up 
75,000 men from the state militia; blockaded southern ports; called for volunteers 
for large additions to the army and navy; and authorized the limited suspension 
of the writ of habeas corpus, thereby allowing federal authorities to apprehend 


suspected subversives and deny them access to the courts (see the discussion in 
Chapter 6). 


Some believed that under the Constitution only Congress could suspend 
habeas corpus. Lincoln answered that the Constitution did not explicitly limit the 
power of suspension to Congress. The actual language is “The privilege of the Writ 
of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or In- 
vasion the public Safety may require it” (Article I, Section 9). Lincoln insisted that it 
was particularly important for the president to suspend habeas corpus when south- 
ern sympathizers were trying to isolate the capital and prevent Congress from con- 
vening. But Lincoln also presented a broader justification, drawing on his duty to 
enforce federal laws and his oath to “preserve, protect and defend the Constitution”: 


[A]re all the laws, but one, to go unexecuted, and the government itself go 
to pieces, lest that one be violated? Even in such a case, would not the of- 
ficial oath be broken, if the government should be overthrown, when it was 
believed that disregarding the single law, would tend to preserve it??! 


To this day scholars debate Lincoln’s actions. As we saw in Chapter 6, in 1861 the 
chief justice of the Supreme Court ordered the release of a person apprehended by 
the military (though Lincoln ignored the order); and one year after the war ended, 
the Supreme Court overturned a military trial Lincoln had authorized. What is clear 
is that Lincoln exercised extraordinary powers during extraordinary times and did 
so without permanently impairing civil liberties or institutionalizing presidential 
supremacy. Indeed, Lincoln’s immediate successors, like Jackson’s, were relatively 
weak. Congress was the dominant branch of the national government in the de- 
cades after the Civil War. 


The Rise of the Modern Presidency 


Theodore Roosevelt 

When anarchist Leon Czolgosz assassinated President William McKinley in September 
1901, Vice President Theodore Roosevelt succeeded to the presidency. A former assis- 
tant secretary of the navy, governor of New York, and leader of the volunteer cavalry 
known as the Rough Riders in the Spanish-American War, Roosevelt was forceful and 
charismatic. He attacked the power of large corporations, promoted federal regulation 
of the railroad industry, and set aside large tracts of federal land for national parks and 
forest preserves. He believed that the president was “a steward of the people bound ac- 
tively and affirmatively to do all he could for the people.” It was not only the president's 
“right but his duty to do anything that the needs of the nation demanded, unless such 
action was forbidden by the Constitution or by the laws.” 

To promote his policies Roosevelt cultivated public opinion, calling the presi- 
dency a “bully pulpit.” In 1905, for example, he undertook several speaking tours to 
drum up public support for a law authorizing the Interstate Commerce Commis- 
sion to regulate the rates railroads could charge. Going to the people in this way was 
a major innovation. 

Modern Americans take the value of presidential rhetoric for granted. We ex- 
pect our presidents to speak to us frequently about public matters. But in the nine- 
teenth century, presidents rarely did so outside of formal communications such 
as inaugural addresses, annual messages (which we now call State of the Union 
addresses), and veto messages. And not until the end of the nineteenth century did 
presidential candidates personally campaign for office. Many considered it demean- 
ing for presidential candidates to personally ask for votes. 

This reticence of presidents (and presidential candidates) to speak directly to 
the people reflected the framers’ concern that presidents might use rhetoric to stir 
up popular passions to serve their political ambitions. Rhetoric had long been the 
tool of the demagogue, the dangerous popular leader who appealed to base emo- 
tions or flattery to gain power. In the first Federalist essay, Publius warned his read- 
ers about leaders who begin “their careers paying an obsequious court to the people, 


commencing demagogues and ending tyrants.””” 
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Bully pulpit—President Theodore Roosevelt's 
phrase to describe the rhetorical dimensions 
of the presidential office. 


State of the Union address—an address 
delivered by the president to a joint session 
of Congress each year, usually in January, 
describing the state of the nation and 
proposing policy initiatives. 


Demagogue—a dangerous popular leader 
who appeals to base emotions of the people 
or flatters them to gain power. 
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President Theodore Roosevelt 
uses the “bully pulpit" in Evanston, Illinois, in 1903. 


The Presidency 


Woodrow Wilson 

Although Roosevelt began to make presidential policy rhetoric respectable, it was 
Woodrow Wilson, who served from 1913 to 1921, who provided a comprehensive 
theory that promoted rhetoric as essential to presidential leadership. The only presi- 
dent to earn a PhD, Wilson was a major scholar of American government and his- 
tory (as a professor and president of Princeton University) well before he entered 
politics. Unlike the framers, he believed that it was “natural that orators should be 
the leaders of a self-governing people.” Political oratory, or rhetoric, would both 
stimulate public interest in government and provide the means for leaders to edu- 
cate the citizenry. And because the president “is the representative of no constitu- 
ency, but of the whole people,” he better reflects national sentiment than members 
of Congress. Consequently, Wilson encouraged presidents to take a broad view of 
their powers and potential: “The President is at liberty, both in law and conscience, 
to be as big a man as he can.”” 

As president, Wilson worked to make the office the center of national policy- 
making. At his urging, Congress passed landmark legislation to regulate the money 
supply, to curb unfair practices in interstate commerce, and to strengthen the regu- 
lation of large corporations. In foreign affairs, he called for U.S. entry into World 
War I, telling a joint session of Congress, “The world must be made safe for democ- 
racy.” After the armistice of November 1918, he played a major role in negotiating 
the terms of the Versailles Treaty, which formally ended the war and established the 
League of Nations. His journey to France was the first time an American president 
had ever traveled overseas to negotiate with other foreign leaders. As we discuss 
later, however, his rhetorical campaign to persuade the American people and the 
Senate to support the Versailles Treaty proved unsuccessful. 

In Wilson’s writings and actions, we have the essential elements of the theory of 
the “modern presidency” that dominated so much thinking about the office in the 
twentieth century. This theory holds that 


* the president is a better representative of national opinion than 
Congress; 

* through his oratory, the president should educate the citizenry and 
shape national sentiment; 

* the presidency should be the center of national policymaking; and 

* the president should not be reluctant to call on the people to pressure 
Congress to pass his policies. 


But if Wilson established the foundations of the modern presidency, it 
was Franklin Roosevelt who completed the structure. 


Franklin D. Roosevelt 

Elected three years into the Great Depression in 1932, Franklin Delano 
Roosevelt embraced Wilson’s theory of the presidency and added to it 
great political skill and charisma. Casting off the two-term tradition, he 
ran for the presidency four times and received 57%, 61%, 55%, and 54% 
of the popular vote. He led the nation during both its worst economic 
downturn (the Great Depression) and, next to the Civil War, its largest 
military conflict (World War II). The first president to speak directly to the 
people on a regular basis, he gave 30 “fireside chats,” radio addresses from 
the White House to calm public fears and explain his policies. 

Roosevelt dominated the national scene. As he had announced in his 
first inaugural address, “I assume unhesitatingly the leadership of this great 
army of our people dedicated to a disciplined attack upon our common 
problems.””” As we discuss in Chapters 17 and 18, he promoted dozens 
of new federal initiatives, collectively called the New Deal, that expanded 
federal authority over the economy and made the federal government di- 
rectly responsible for the well-being of Americans. Later in this chapter, we 
describe his leadership on national security matters. 


© Bettmann/CORBIS 


Roosevelt interpreted his constitutional powers broadly—by, for 
example, trading 50 old destroyers to Britain in exchange for military bases 
in the Western Hemisphere when Britain was at war with Germany and the 
United States was officially neutral—and he won large delegations of au- 
thority from Congress. To many he embodied all the virtues of the modern 
presidency—popular leader, chief domestic policymaker, and steward of 
the nation’s security—and set the standard for his successors. 

After the defeat of fascism in 1945, the United States and its allies en- 
tered a “Cold War” with the Soviet Union and other Communist nations 
(See Chapter 1). Isolationism was no longer an option. Roosevelt’s succes- 
sors led the world’s free nations in countering the Communist threat. They 
also embraced, in varying degrees, the federal government’s new role as 
guarantor of the people’s material well-being. 


The Contemporary Presidency 


Scholars debate whether the “modern presidency” is so modern after all. 
Washington, Jefferson, Jackson, and Lincoln all acted aggressively to meet 
the nation’s needs. All interpreted the president’s responsibilities broadly 
and found the powers necessary to meet those responsibilities. 

In at least two respects, however, modern presidents, and public expec- 
tations, seem to go even farther. First, with varying degrees of success, most 
presidents since FDR have happily embraced the role of legislative leader, 
seeking to direct the deliberations of Congress on a wide range of policies, 
foreign and domestic. In the nineteenth century, by contrast, presidents 
typically, though not always, deferred to Congress on domestic policy. 

Second, as we have seen, modern presidents work hard to shape pub- 
lic opinion through their rhetoric in a way that was unprecedented in the 
nineteenth century. It is inconceivable today that a president could lead the 
nation in war without giving public speeches about the war. Yet, President 
James Madison, the first president to serve during a declared war, gave not 
a single public address on the War of 1812 (though he mentioned it in for- 
mal communications to Congress and in several proclamations). 
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Rethinking Presidential Power: Vietnam and Watergate 
The 1960s and 1970s saw two events that led many to rethink the virtues of presi- 
dential power: the long and controversial Vietnam War, conducted by Presidents 
Lyndon Johnson and Richard Nixon, and the Watergate and related scandals that 
led to Nixon’s resignation. The nation’s highest office, some charged, had become 
an “imperial presidency.” Presidents, they said, exercised war powers vested in Con- 
gress by the Constitution, undermined the separation of powers, and used their 
powers to attack political opponents and subvert the legal process. 

The Watergate scandal came to a head in July 1974, when, after a lengthy in- 
vestigation, the House Judiciary Committee passed three articles of impeachment 
against President Nixon. These articles accused him of violating his oath of office 


and specifically charged him with 


- obstructing justice in the investigation of the June 1972 break-in of the head- 
quarters of the Democratic National Committee in the Watergate hotel com- 


plex in Washington, DC; 
- violating the constitutional rights of American citizens through his misuse 
of the Internal Revenue Service, the Federal Bureau of Investigation, and the 


Secret Service; and 
- failing to provide papers and other materials subpoenaed by the House 


Judiciary Committee during its investigation. 


Nixon’s public and congressional support plummeted, and he resigned on August 
Si CME 


After contracting : 
polio in 1921, Franklin Roosevelt could not walk. During 
his presidency, however, the White House projected 
an image of vigor by hiding his disability. Newspapers 
refrained from publishing photographs that even 
suggested his condition. This photo is one of the very 
few in existence showing FDR in a wheelchair. 


CHAPTER 14 


The Presidency 


431 


432 


CHAPTER 14 


The Presidency 


In response to these events, Nixon’s immediate successors, Gerald Ford and 
Jimmy Carter, embraced low-key governing styles and avoided constitutional 
controversies with Congress. Although Ford startled many by pardoning former 
president Nixon just a month after succeeding to the presidency (discussed later), 
he sought cooperation with Congress, not confrontation. President Carter sym- 
bolized his anti-imperial conception of the office by leaving his limousine on In- 
auguration Day and walking down Pennsylvania Avenue with his wife. He later 
delivered his first national television address from the White House wearing a 
cardigan sweater. Carter, however, had little success moving his legislative pro- 
gram through Congress; and for 444 days at the end of his term, radical students 
in Iran held more than 50 American officials hostage in Tehran. In April 1980, a 
rescue attempt failed in a sandstorm in an Iranian desert. 

For many, the hostage crisis, coupled with growing economic distress, symbol- 
ized the failure of presidential leadership. Many journalists and scholars, reflecting 
ona succession of so-called failed presidencies, concluded that the American politi- 
cal system was no longer capable of effectively addressing the nation’s needs. 


Ronald Reagan 
In his first term (1981-1985), Ronald Reagan showed that the presidency was still capable 
of being “the vital place of action in the system.” Taking office in the midst of a stagnant 
economy and double-digit inflation, he devoted much of his first inaugural address to 
criticizing the “unnecessary and excessive growth of government.” He promised to launch 
“an era of national renewal” by returning power to states and localities, by “get[ing] 
government back within its means,” and by “lighten[ing] our punitive tax burden.””* 
Drawing on a well of popular support, especially after recovering from an assas- 
sination attempt, Reagan pushed through Congress a 25% income tax cut in his first 
year, despite facing the opposition party in the House of Representatives. He was less 
successful in restraining the growth of federal domestic spending, which, together with 
increases in defense spending, resulted in large deficits. (See the Myths and Misinfor- 
mation box for a discussion of Reagan’s impact on the size of the federal government.) 


Myths and Misinformation | 


Reagan and the Size of Government 3 


President Reagan said in his 1981 inaugural address, “In this present crisis, government is — 
not the solution to our problem; government is the problem." His admirers quote that line to 
demonstrate his passion for cutting wasteful spending and excessive government power. His — 
detractors quote it to portray him as an antigovernment extremist. at 
Most quotations of the line lop off the first four words, distorting its meaning. By “this a 
present crisis," he meant the unusual mix of high unemployment and inflation that was 
plaguing the nation in 1981. Reagan was not speaking of government in general but of Spay 
cific policies that were purportedly worsening these problems. . 
And those who quote "government is the problem" seldom mention what he said mo- y 
ments later: "Now, so there will be no misunderstanding, it is not my intention to do away 
with government. It is, rather, to make it work—work with us, not over us; to stand by our side, 
not ride on our back. Government can and must provide opportunity, not smother it; foster 
productivity, not stifle it.” 
Reagan's approach to government was more flexible than either side likes to admit. In his ; 
first year as governor of California, he learned that state finances were worsening badly. To bal- — 
ance the budget, he agreed to the largest tax increase in the state's history. In his first year as 
president, he did persuade Congress to cut income tax rates. During the following year, however, — 
concern about deficits prompted him to sign the largest peacetime tax increase in American his- 
tory up to that time. In the following years, he signed several other tax increases as well. 
During Reagan's eight years in office the highest marginal tax rates fell from 70% to 
28%. Despite the reduction in marginal rates, in inflation-adjusted dollars federal revenues , 
grew 19%. Spending, however, grew 22%, so the deficit got bigger. “4 
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‘The i increase in spending may surprise those who remember Reagan as the scourge of 
g government. At the start of his administration, some of his supporters talked about elimi- 
nating some cabinet departments. By the end, all the departments were still Standing, along 
ith a new one: the Department of Veterans Affairs.” 
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More so than any president since FDR, Reagan embraced rhetorical leader- 
ship. Many began to call him “The Great Communicator.” Reflecting on Theodore 
Roosevelt’s description of the office as a bully pulpit, Reagan wrote, “I think this of- 
fice does offer an opportunity for mobilizing public sentiment behind worthwhile 
causes.”*” One study of Reagan’s rhetoric showed that in a typical month in 1982, he 
delivered 26 formal speeches in person, aired five weekly radio talks, and held five 
live press conferences.*' Through his rhetoric, Reagan sought to generate public sup- 
port for his policies and to influence public opinion at a deeper level. According to 
political scientist William Ker Muir, who wrote speeches for Vice President George 
Bush from 1983 to 1985, Reagan believed that “[t]he function of the presidency is 
to speak the truths of freedom and to make the people an enlightened citizenry.”” 

Democrats in Congress opposed many of Reagan’s policies, and in his second 
term he was less successful. Also, the administration became mired in the Iran-Contra 
scandal (discussed later), which resulted in the criminal convictions of 11 administra- 
tion officials for such crimes as lying to Congress, obstructing justice, and destroying 
documents. Appellate courts overturned the convictions of several, and Reagan’s suc- 
cessor, President George H. W. Bush, pardoned the others. The scandal hurt Reagan’s 
popularity, which recovered by the end of his second term. 


Reagan's Successors 

None of Reagan’s immediate successors—George H. W. Bush, William Clinton, and 
George W. Bush—had as large an impact as he did on the American political system. 
Many speak of the “Reagan revolution” (both those who embraced it and those who 
did not), but no one talks about a “Bush revolution” (for either Bush) or a “Clinton 
revolution.” 

There is no doubt, however, that Reagan’s successors had a decisive impact on 
foreign and national security policy. The first George Bush persuaded both houses of 
Congress and several dozen nations to go to war in the Persian Gulf to remove Iraqi 
troops from Kuwait. President Clinton expanded the American military mission in 
Somalia, introduced peacekeeping forces into the former Yugoslavia, fought a three- 
month air war against Serbian forces in Kosovo, and sent troops to Haiti—all with- 
out prior congressional approval. And George W. Bush directed a war against the 
terrorists responsible for the attacks of September 11, 2001, and persuaded Congress 
to authorize the removal of Saddam Hussein from power in Iraq. Later, Democratic 
majorities in the House and Senate, who had come to power in the 2006 election, 
failed to force the administration to withdraw from Iraq. (More on national security 
policymaking later in this chapter and in Chapter 19.) 

Because none of these presidents was nearly as dominant in domestic policy, 
scholars have reconsidered the “two presidencies” thesis, originally formulated in 
the 1960s. This idea holds that American presidents are more successful in direct- 
ing foreign and national security policy than domestic policy either because they 
have greater success at persuading Congress or because they have more independent 
powers. Although Congress is now less deferential to presidents in foreign affairs 
than it was in the decades immediately after World War II, presidents can accom- 
plish much through their independent powers, as we show later in the chapter. 


Barack Obama 
“(E]very so often,” the new president told the nation in his inaugural address on 


January 20, 2009, “the oath of office is taken amidst gathering clouds and raging 
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storms.” President Obama then described the elements of the “crisis” that con- 
fronted the nation: “war against a far-reaching network of violence and hatred”; 
a “badly weakened” economy; “health care {that] is too costly”; “schools [that] fail 
too many”; ways of using energy that “strengthen our adversaries and threaten our 
planet”; and “a sapping of confidence across our land.” In confronting these chal- 
lenges, the Obama administration demonstrated that the presidency remains “the 
vital place of action in the system.” 

In the first weeks and months, the president and his team refashioned national 
security policy (as we described in Chapter 6), shepherded a massive stimulus 
spending bill through Congress, engineered a federal “bailout” of the banking and 
auto industries, and set in motion a plan to dramatically expand the federal role 
in health care. Throughout all this, the president seemed to be everywhere, using 
televised news conferences, town meetings, and formal speeches to make his case to 
the American people. Although some of his signature initiatives—such as his “cap 
and trade” plan to regulate greenhouse gas emissions—stalled in Congress, others 
resulted in major new domestic legislation on health care and financial regulatory 
reform. (See also chapters 17-19.) 

Having explored how the history of the presidency illustrates the particular 
capacities and functions of the office, we now turn to the current structure and 
operation of the executive branch. 


MB ( ORGANIZATION OF THE EXECUTIVE BRANCH 


Mauor Issue 


® Alexander Hamilton warned of “plurality in the executive.” Does the president 
risk this problem by delegating authority to aides and executive officials? 


The Constitution vests “[t]he executive Power...in a President of the United States 
of America.” Although it also mentions the vice president, “Heads of Departments,” 
and “Ambassadors, other public Ministers and Consuls,” it does not directly vest any 
of these executive officials with executive power. Yet, currently several thousand in- 
dividuals assist the president in meeting his responsibilities. The presidency is more 
than just the president. 


The Vice Presidency 


If the president dies or resigns, the vice president becomes president. Originally, there 
was some question whether a vice president would actually become president or just 
serve as acting president until the next presidential election. But when President Wil- 
liam Henry Harrison died after just a month in office in April 1841, Vice President 
John Tyler took the oath of office as president. Later vice presidents, faced with this 
situation, did the same. Nine vice presidents have become president through a va- 
cancy in the office: eight times after a death, and once after a resignation. 

Until 1967, no method to fill vice presidential vacancies existed, even though 
they had occurred 16 times.** Under the Twenty-fifth Amendment, the president 
may fill a vacancy by nominating a new vice president, who must win confir- 
mation by a majority vote of the House and Senate. (No other office requires 
approval by both chambers.) If the presidency and vice presidency are vacant 
at the same time, a 1947 law spells out the line of succession, starting with the 
Speaker of the House. 

The vice president scarcely had any power until recent decades. The only con- 
stitutional duty of the office is presiding over the Senate—a job with little real 
authority—and casting a tie-breaking vote. Unless the administration expects a 
close vote on an important matter, the vice president rarely presides over the Senate 
today. Vice presidents receive their pay from the Senate, not the executive branch, 


and until the mid-twentieth century, they did not 
even have office space in the White House com- 
plex.“ For most of American history, presidents had 
few ties to their vice presidents and seldom sought 
their advice. In 1945, Vice President Harry Truman 
learned about the atomic bomb only after Franklin 
Roosevelt had died. Despite knowledge of his own ill 
health, FDR had not shared this secret with Truman. 

Subsequent presidents realized that in a nuclear 
age, their vice presidents had to be ready to take over 
quickly. Vice presidents thus gained more access 
to classified information and, in varying degrees, 
started to take part in policy deliberations. They also 
served as administration spokesmen. Dick Cheney, 
vice president under George W. Bush, was the most 
influential occupant of the office to date. Because of 
Cheney’s experience in government and business, 
Bush consulted with him on most major decisions. 


The White House/Getty Images 


Vice President Dick Cheney | 
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For months after the terror attacks of September 11, talks with President George W. Bush as senior staff listen from the underground 
2001, Cheney worked from secret locations to ensure National Presidential Emergency Operations Center on September 11, 2001. 


continuity in case of an attack on the White House. 


Executive Office of the President 


In the nation’s early decades, the work of the presidency largely belonged to a 
single man. Not until 1857 did Congress appropriate money for a White House 
staff—$2,500 for one clerk.*° Lincoln had two, though one drew his salary from 
other government payrolls.*° As the executive branch grew under Franklin Roos- 
evelt, so did White House offices. In 1939, Roosevelt signed legislation enabling him 
to set up a formal staff organization, the Executive Office of the President (EOP). 

Today, about 1,700 people work in the EOP, a figure that has remained fairly 
constant for the past several presidencies.” The president’s top aide, the chief of 
staff, supervises White House employees, oversees the president’s schedule, and ad- 
vises the president on policy and politics. 1 

At times the White House restricts routine access to the Oval Office, where the 
president works, to only a few people. The Eisenhower, Nixon, and George H. W. 
Bush administrations are examples. Such a system fosters deliberation when the top 
aides ensure that the president gets enough information. It falters when the president 
is closed off. As Charles Kolb, an aide to President George H. W. Bush, said of John 
Sununu, the chief of staff: “Few people wanted to incur Sununu’s wrath, hence little 
in the way of innovative policy was actually undertaken inside the White House dur- 
ing the Bush years. People kept their mouths shut to avoid being yelled at.” 

Other presidents have come to office preferring a “spokes of the wheel” ar- 
rangement. Jack Watson, chief of staff late in the Carter administration, describes 
the system: “The president is the hub, and he’s going to have x number of advisors, 
six or eight or ten. And...he wants all of them reporting directly to him.” Although 
some presidents, such as Franklin Roosevelt and John Kennedy, had success with 
a less formal staff structure, Watson concluded that the “spokes” model did not 
serve President Carter well: “The White House can’t operate that way. It pulls the 
president into too much; he’s involved in too many things. It also results in a lack 
of cohesion, a lack of organization and cutting in on decision making before the 
presidential level.” 

Presidents also differ in the degree to which they delegate authority. Speech- 
writer James Fallows recalled President Carter: “He would leave for a weekend at 
Camp David laden with thick briefing books, would pore over budget tables to 
check the arithmetic, and, during his first six months in office, would personally 


Executive Office of the President (EOP)— 
the formal staff structure of the White 
House. 


Chief of staff—the highest-ranking staff 
aide to the president whose duties include 
supervising White House employees, 
overseeing the president's schedule, and 
advising the president on policy and politics. 
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Cabinet—the collective name for the 
president's formal advisers. The cabinet 
includes the vice president, the heads of the 
15 executive departments, and others to 
whom the president grants cabinet rank. 


Secretary—the title given to the heads of 
executive departments. 


Office of Management and Budget 
(OMB)—the agency within the Executive 
Office of the President that reviews budget 
requests, legislative initiatives, and proposed 
rules and regulations from the executive 
agencies. 


review all requests to use the White House tennis court.’*” Though intelligent, Presi- 
dent Carter could not keep up with the deluge of detail. 

President Reagan delegated more and ran into different problems. During his 
second term, White House aides arranged to sell arms to Iran. The deal involved 
Iranian efforts to secure the release of Western hostages in the Middle East, as well as 
the diversion of the profits to rebels fighting the Marxist government of Nicaragua. 
Reagan knew little about the scheme, which sparked an uproar when it became pub- 
lic. A special review board appointed by Reagan observed that the president “put 
the principal responsibility for policy review and implementation on the shoulders 
of his advisors.” With such a complex operation, he “should have ensured that the 
[staff] system did not fail him.”*! 


The Cabinet 


The president’s cabinet includes the vice president and the heads of the 15 executive 
departments. The president may also grant cabinet rank to other officials, such as the 
director of the Environmental Protection Agency. In parliamentary systems, cabinets 
sometimes make important decisions as a group. In the United States, the cabinet has 
no such collective authority. Presidents can convene their cabinets for policy delibera- 
tions, but they seldom do so.” Instead, presidents seek advice from cabinet secretaries 
through individual meetings or smaller working groups. Presidents retain the final 
authority. As legend has it, President Abraham Lincoln once summarized a cabinet 
vote that went unanimously against him by saying, “Seven no and one aye—the ayes 
have it.” 

One might expect that department heads, called secretaries, automatically 
carry out the president’s policies. They owe their jobs to the president, who may fire 
them at will. In practice, presidents have a thornier relationship with their depart- 
ment heads. Though presidents generally choose secretaries from their own party 
whom they expect to be loyal, they also consider other criteria. Department secre- 
taries often get their jobs because they appeal to interest groups or have relevant 
experience. Many secretaries of agriculture grew up on farms, and most treasury 
secretaries have come from finance. Such ties may tug secretaries from the presi- 
dent’s policies. Career bureaucrats may persuade the president’s appointees to side 
with their department against the White House. As President Truman said about 
the prospect of Dwight Eisenhower becoming president, “He'll sit here, and he’ll 
say, ‘Do this! Do that!’ And nothing will happen. Poor Ike—it won't be a bit like the 
Army. He'll find it very frustrating.”” 

Presidents often say that they want strong-minded secretaries. Up to a point, 
strong-mindedness may strengthen internal deliberation. At the same time, presi- 
dents need to keep their department heads in check because “loose cannons” can 
cause political trouble. The Bush White House learned this in 2002 when it forced 
Treasury Secretary Paul O'Neill to resign because of disagreements over economic 
policy. The White House also has to coordinate the policies and activities of the 
departments because their jurisdictions overlap. 

Presidents have several ways to control the cabinet. The White House includes 
a cabinet affairs office, whose staff maintains contact with the departments so that 
neither side undercuts the other. Also, the White House personnel office reviews 
hiring decisions for policy jobs. Even if a cabinet secretary strays, other political 
appointees in the department may remain loyal to the White House. Moreover, all 
budget requests, administrative rules, and legislative proposals from departments 
must go through the Office of Management and Budget (OMB), which enforces 
presidential priorities throughout the executive branch. 

President George W. Bush brought cabinet secretaries closer to home in a very 
literal sense. In his second term, he made them spend up to four hours a week in an 
office suite at the Eisenhower Executive Office Building, next to the White House. 
There they met with presidential aides to coordinate policy and public messages.“ 
In the departments and agencies, officials with the title of “White House liaison” 


kept watch to see that official actions were consistent with the president’s 
policies and political interests.*5 


The Special Case of National Security 


National security presents special challenges, because it involves diplomacy, 
intelligence, military force, economics, and international law. Officials in 
these fields handle secrets, which they hesitate to share even with other 
agencies. Looking back at the information available to different govern- 
ment organizations before December 7, 1941, President Truman report- 
edly said, “If we'd all had that information in one agency, by God, I believe 
we could have foreseen what was going to happen in Pearl Harbor.” 

To remedy such problems, Congress set up the National Security 
Council (NSC) in 1947. The NSC is a forum for deliberating about na- 
tional security and foreign policy. The president chairs the NSC, and regu- 
lar attendees include the vice president, the secretary of state, the secretary 
of the treasury, and the secretary of defense. 

Presidents usually prefer to set national security policy only after NSC 
deliberation. But they may have to make quick decisions. Wherever the 
president goes, a military officer holds the “football,” a briefcase containing 
nuclear war plans. The president carries a card with coded numbers and 
words, which assure military commanders that radio orders are authentic. 
The president can communicate even when airborne. “Air Force One” is 
the radio call name for any Air Force plane carrying the president, but 
two special 747 jets fly usually under this name. Each has two kitchens 
and 4,000 square feet of workspace. Reportedly, the planes’ wiring could 
survive the electromagnetic pulse of a nuclear blast, allowing the president 
to command the military during a nuclear war.” 
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White House Deliberation 


Presidents usually endorse the idea of robust debate and deliberation 
among aides and cabinet secretaries. Some have abandoned this idea in 
practice, while others have tried to follow it. President Clinton drew criti- 
cism for fostering too much internal debate at the expense of decisiveness 


carried by a military officer. The football is a specially 
modified briefcase with a leather satchel with zippers 
and pouches for documents and a secure radio. Despite 
its portrayal in movies such as Air Force One, the 
military aide does not use a handcuff to hold it. The 
president would use its contents to wage nuclear war. 


and clear policy. Nevertheless, presidents must beware of two obstacles to 
deliberation. 

The first is groupthink.** Members of policymaking groups often feel social 
pressure to go along with the prevailing view. The desire for consensus may override 
the ability to weigh choices. In 1961, this tendency led President Kennedy and his 
advisers to go ahead with a faulty plan to invade Cuba with exiles from the island. 
The resulting disaster prompted Kennedy to review how he made decisions, and he 
did better with the Cuban Missile Crisis in 1962. 

Groupthink can occur with any set of policymakers. Another problem is more 
specific to the presidency. Former president Carter once asked rhetorically, “Do you 
want those who will be sycophants, who will defer to you under any circumstances 
to gain your favor, or do you want people who will tell you the brutal truth even 
though they know it may not be the popular thing to say?” The prestige of the of- 
fice intimidates people and tempts them to defer to the president. By tradition, all 
rise when the president enters a room. Everyone addresses him as “Mr. President” 
(or presumably “Madam President” should a woman attain the office). Carter re- 
called, “Quite often, very articulate people would come in the Oval Office to ask a 
favor. And when they got there they couldn’t speak, or they couldn’t bring them- 
selves to ask me to comply with their request. So I would say, “What did you come 
for?’ Well, they would just fumble around and then they would go out later and tell 


my staff member what they wanted.”™ 


bse ore staan 
National Security Council (NSC)—the 
president's official forum for deliberating 
about national security and foreign policy, 
which includes the president as chair, the 
vice president, the secretary of state, the 
secretary of the treasury, and the secretary 
of defense. 


Groupthink—the tendency for members 
of policymaking groups to go along with 
the prevailing view and mute their own 
MISGIVINGS. 
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The problem can be serious when the president has a forceful personality. Ches- 
ter Cooper, an NSC aide under President Johnson, remembered wanting to argue 
against administration policy on Vietnam. But when Johnson asked, “Mr. Cooper, 
do you agree?” Cooper answered, “Yes, Mr. President, I agree.””! 

Although the Constitution vests all executive power in the president, it does 
not, of course, vest all governing power in the president. Congress, as the lawmaking 
branch, makes its own claim to direct public policy, and the Supreme Court has the 
final word on the constitutionality of presidential and congressional acts. In the next 
section, we examine the interaction of the presidency with the two other branches 
and the struggle for dominance that sometimes results. 


MM {THE PRESIDENCY AND THE OTHER BRANCHES 


Mauor Issue 


© What effect does the interaction of the presidency with the other branches 
have on the exercise of executive power and the functioning of the national 
government? 


“Ambition must be made to counteract ambition,” Publius famously wrote in Feder- 
alist 51. The framers expected, and wanted, the members of each branch to fight to 
uphold the prerogatives of their institution when threatened by another. Ideally, the 
officeholders would feel a personal interest in protecting “the constitutional rights 
of the place.’ The framers particularly expected a lively interaction between the 
two representative, policymaking institutions: Congress and the presidency. Here 
we focus on that interaction but also address some ways in which the Supreme 
Court has influenced the exercise of presidential power. 

Congress has often thwarted presidential desires. Only a tiny fraction of federal 
employees (well under 1%) are subject to presidential hiring and firing (see Chap- 
ter 15). Others must pay close attention to congressional desires. And despite such 
terms as Reaganomics or Clintonomics, chief executives find that the economy does 
not bend to their will. Congress, after all, is the body that determines tax policies 
and spending levels. 

Some scholars insist that presidents can get their way in Washington only by 
bargaining. A president must dicker, but it is misleading to portray the chief ex- 
ecutive as a mere broker. Presidents try to persuade legislators, interest groups, 
and others on the merits of policy. And, as we will see, they also have power to act 
on their own in many situations, although Congress and the courts have ways of 
checking excesses. 

Institutional loyalty (officials want their own branch to have the upper hand) 
and partisanship (politicians tend to back presidents of their own party) partially 
explain the preferences of public officials as to which branch should dominate poli- 
cymaking. But sometimes political figures argue for principles, derived from the 
constitutional distribution of power or from judgments about the public good. 
In 1985, when a Republican held the White House and Democrats controlled the 
House, Senator Edward Kennedy (D-MA) said, “Congress has too much power 
over the purse, and the president has too little.” Ten years later, with a Democratic 
President and a GOP Congress, Senator John McCain (R-AZ) used the same words: 
“Congress has too much power over the purse and the president has too little.” 


The Two-Way Street of Persuasion 


The White House office of legislative affairs has day-to-day responsibility for deal- 
ing with Congress. The aides who work for the office try to persuade lawmakers to 
support the president’s positions. Doing favors for members can create a “bank” of 
goodwill that they tap during roll calls. An aide to President Clinton said that the 


favors could involve many things: “White House tours, personnel concerns. I had a 
member today ask me if I could hand-deliver a letter to the president.” 

The president may call lawmakers, though most administrations use this tactic 
sparingly. Said Nicholas Calio, head of President George W. Bush’s legislative office, 
“[T]here’s a right time and a wrong time to use the president, and you don’t use 
the president willy-nilly like some people would like you to.”°* Lawrence O’Brien, 
who ran congressional affairs for Presidents Kennedy and Johnson, explained why a 
chief executive must be selective. “If a member reached the point of saying, ‘Oh, hell, 
there’s another call from the President) then you lost the single, overriding resource 
you had available to you.” 

In dealing with Congress, presidents and their subordinates use a mix of de- 
liberation and bargaining, or, as O’Brien put it, “substance and shoe-leather.®* On 
some issues, such as building public works, they may depend mostly on bargain- 
ing. On other issues, such as war and peace, they have to deliberate on the merits 
of public policy. In 1990, American voters were not demanding that their govern- 
ment fight Iraq’s invasion of Kuwait. To win congressional approval for the use of 
force, President George H. W. Bush had to convince lawmakers that military action 
was necessary for national security. He made his case through private briefings and 
public testimony by cabinet members and military leaders. Although Democrats 
controlled both chambers, Congress voted to support the president’s position. 

Influence also works the other way, as members of Congress try to shape the 
president’s policies. In 1960, Representative Henry Reuss (D-WI) and Senator Hu- 
bert Humphrey (D-MN) sponsored legislation to study prospects for sending volun- 
teers to help poor countries. Humphrey persuaded Senator John FE. Kennedy (D-MA) 
to discuss the idea during his presidential race. Kennedy thought the proposal would 
enhance the country’s image and provide opportunities for active citizenship. Soon 
after taking office, he followed through by founding the Peace Corps.” 


Vetoes 


The veto, or disapproval of a measure that Congress has passed, is the president’s 
most effective tool for influencing legislation. As we described in the previous chap- 
ter, all bills and joint resolutions that Congress passes, except those amending the 
Constitution, must go to the president before they become law. (Constitutional 
amendments require a two-thirds vote in each chamber and go directly to the states 
for ratification.) To promote deliberation between the branches, the Constitution 
requires that the president send Congress his reasons for vetoing a bill. 

Prior to Andrew Jackson, presidents rarely vetoed bills (only nine times in 
40 years) and usually because of constitutional concerns. But Jackson’s 12 vetoes 
in 8 years made the use of the veto on policy grounds publicly acceptable. Veto 
messages can make convincing policy arguments, and they can also suggest ways in 
which Congress could adjust the measure to meet the president’s objections. Presi- 
dents can usually make their vetoes stick. Since 1969, Congress has overridden only 
18% of regular vetoes. Before then, the figure was just 5.7%. 

Vetoes are more likely when the president’s party lacks a majority in one or 
both houses of Congress. This situation occurred for most of Eisenhower's presi- 
dency, as well as the entire tenures of Nixon, Ford, Reagan, and George H. W. Bush. 
These presidents vetoed more bills per term than Kennedy, Johnson, and Carter, 
who enjoyed Democratic majorities in both the House and Senate their entire time 
in office (see Figure 14-1). 

When the other party rules Congress, presidents rely on their own party to 
sustain their vetoes. Said George H. W. Bush’s chief of staff John Sununu, “We rec- 
ognized because of the numbers that one of the things we had to establish was a 
capacity to have a credible veto. If George Bush did not have a credible veto, there is 
no way he could have influenced legislation.””' If members of the opposition party 
doubt that they could win an override vote, they may negotiate their differences 
with the president. In this way, the threat of a veto enables the president to shape 
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Average Vetoes per 4-Year Presidential Term 


Eisenhower 
Kennedy/Johnson 
Nixon/Ford 
Carter 

Reagan 

George H.W. Bush 
Clinton 


George W. Bush 


One Oe Os Ome Oe 50 60m Ope COm oO OO 
Number of Vetoes 


-1 Divided government tends to spawn more vetoes than 
united government, though the Clinton presidency was an exception. The 


the details of legislation. Even though the first president 
Bush faced Democratic majorities in both branches for his 
entire term, Congress overrode only 1 of his 44 vetoes. 
During his first two years in office, Bill Clinton had 
Democratic majorities on Capitol Hill, and he did not veto 
a single bill. When the Republicans took over Congress in 
the 1994 election, the veto became the focus of his legisla- 
tive strategy. Former House Speaker Newt Gingrich recalls 
that House Republicans erred by underestimating the veto. 
“How could we have forgotten that? For me especially it 
was inexcusable, because when I was Republican whip dur- 
ing the [George H. W.] Bush Administration one of my du- 
ties had been precisely to help sustain presidential vetoes.” 
A veto struggle in 1995 and 1996 led to a partial gov- 
ernment shutdown, for which voters blamed the Repub- 
lican Congress. Clinton gained a political advantage, and 
congressional Republicans became more cooperative. They 
remained skittish about repeating the shutdown battle. 


figures represent averages for each four-year term. Johnson and Ford 
each became president during a term, so we combine them with their 


immediate predecessors. President Obama cast two vetoes in his first 


21 months in office. 


Source: Authors’ calculations from Office of the Clerk, U.S. House of 
Representatives, "Presidential Vetoes" www.clerk.house.gov/histHigh/ 


CongressionalHistory/vetoes.htmI. 


Proclamation—a formal statement issued 
by the president to the nation, often, but not 
always, to declare ceremonial occasions. 


Executive orders—official documents, 
having the force of law, through which the 
president directs federal officials to take 
certain actions. 


Signing statement—a statement issued 

by a president on signing a bill, which 
sometimes challenges specific provisions on 
constitutional or other grounds. 


Direct Authority 


Presidents have several powers that they can exercise di- 
rectly. For one, they can issue proclamations and executive 
orders. Proclamations often declare ceremonial occa- 
sions, such as National American Indian Heritage Month, 
although certain proclamations have policy implications. In 1793, President George 
Washington issued a proclamation that declared American neutrality in the war 
that had broken out in Europe. This informed the belligerents that the United States 
should enjoy the rights of a neutral nation under international law. The procla- 
mation also warned Americans themselves not to violate the neutral status of the 
United States, by, for example, militarily assisting one of the sides. If they did, they 
would be subject to criminal prosecution. 

Executive orders have the force of law and usually direct an executive agency 
to take specific steps. Such orders depend on some grant of authority in the Con- 
stitution or laws, but presidents have used them to set new policies. In 1961, for 
instance, President Kennedy introduced the term affirmative action to federal policy. 
Executive Order 10925 required federal contractors to take “affirmative action” to 
ensure equal treatment of employees and job applicants “without regard to their 
race, creed, color, or national origin.” 

Present-day executive orders have consecutive numbers and appear in the Fed- 
eral Register. Presidents may also make policy through documents bearing names 
such as “directives,” “memoranda,” or “determinations.” A recent study estimates 
that the executive branch has issued thousands of such orders and statements over 
the past century. According to a leading expert, since the 1970s, about 14 per year 
“constituted ‘significant’ policy making by the president.” About three-fifths of these 
involved national security matters. 

Occasionally, presidents use executive orders to set policies that they are unable 
to get Congress to adopt through legislation, thus raising constitutional questions. 
Clinton White House aide Paul Begala expressed the administration’s attraction to 
executive orders: “Stroke of the pen. Law of the land. Kind of cool.”® But in 1996, 
a federal appeals court overturned a Clinton order that had prohibited the federal 
government from contracting with employers who had hired permanent replace- 
ment workers during a lawful strike. The court held that “the impact of the Execu- 
tive Order is quite far-reaching” and that it violated existing federal law.” 

When signing a bill, presidents may make a signing statement explaining 
their own interpretation of the measure and telling officials how to carry it out. 
Sometimes these statements challenge specific provisions on constitutional or other 


grounds. Prior to the Civil War, Presidents James Monroe, Andrew Jackson, and 
John Tyler issued such statements. More recently, Presidents George H. W. Bush, 
Bill Clinton, and George W. Bush each issued more than 100 statements that raised 
constitutional objections to provisions in bills they signed. The Clinton administra- 
tion’s Department of Justice defended the practice in a legal memorandum: “If the 
President may properly decline to enforce a law, at least when it unconstitutionally 
encroaches on his powers, then it arguably follows that he may properly announce to 
Congress and to the public that he will not enforce a provision of an enactment he is 
signing....{This] can be a valid and reasonable exercise of Presidential authority. 

Although presidents insist that they are not required to enforce unconstitu- 
tional provisions of laws, critics charge that they have created, in effect, an uncon- 
stitutional line-item veto. This is a power possessed by many American governors 
to strike particular provisions without vetoing an entire bill. 

Because signing statements had become particularly controversial under Presi- 
dent George W. Bush, some thought that President Barack Obama would change 
course. But in just his second month in office, Obama issued a memorandum to the 
heads of executive departments defending the practice. Although he denied that a 
president may refuse to carry out a statutory provision because he did not like the 
policy, he maintained that “signing statements serve a legitimate function in our 
system, at least when based on well-founded constitutional objections.” In limited 
circumstances, “they represent an exercise of the President’s constitutional obliga- 
tion to take care that the laws be faithfully executed.’” Two days later, he issued a 
statement on signing an appropriations act that objected to five provisions of the 
bill that, in his view, unconstitutionally limited his powers and therefore were not 
binding on him.” 

Congress may reverse presidential orders through legislation and in this or 
other ways may resist presidential interpretations in signing statements. Other 
forms of direct presidential action are not subject to congressional review. 

The Constitution empowers the president to issue pardons for federal offenses 
(though not for violations of state laws). Neither Congress nor the courts can take 
away a pardon. President Clinton issued controversial pardons during the last hours 
of his tenure, but critics could only complain. A president may pardon someone 
before conviction or even indictment. In 1974, President Ford pardoned former 
President Nixon for any Watergate offenses he may have committed before criminal 
cases against Nixon could start. 

Presidents may also commute (reduce or abolish) the sentence of anyone con- 
victed of a federal crime, but without pardoning the offender. This is what President 
George W. Bush did in 2007 when he overturned the 30-month prison sentence of 
Lewis “Scooter” Libby. A former chief of staff to Vice President Cheney, Libby had 
been convicted of perjury and obstruction of justice in the investigation of who 
leaked the name of a CIA agent. 

Recess appointments are another direct power possessed by presidents. The 
Senate normally must confirm nominations to important policymaking jobs. But 
when the chamber is in recess, the president may make a temporary appointment 
that lasts through the next congressional session, or up to two years. Presidents have 
sometimes used recess appointments to bypass Senate resistance to a regular ap- 
pointment. In 2005, after Democrats blocked the nomination of John Bolton to 
be ambassador to the United Nations, President George W. Bush gave him the post 
through a recess appointment, which lasted 16 months. 

Congress has sometimes cut back the president’s direct power. Until a few de- 
cades ago, presidents had occasionally ordered impoundments, refusing to spend 
funds that Congress had appropriated. They defended such actions on grounds of 
economic efficiency in specific programs or the general need to hold down excess 
spending. In the early 1970s, many in Congress became convinced that President 
Nixon was impounding funds to thwart congressional policy. Congress responded 
by changing the law in 1974 so that presidents could only defer spending temporar- 
ily. Permanent impoundments would now require congressional approval. 
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Line-item veto—a power, possessed 
by many American governors, to veto a 
particular item of a bill without vetoing the 
whole bill. 


Recess appointment—a temporary 
appointment that a president can make when 
the Senate is in recess. Such appointments 
do not require Senate approval and last until 
the end of the next Senate session, or up to 
two years. 


Impoundment—presidential refusal to spend 
funds that Congress has appropriated—a 
power limited by Congress in 1974. 
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Executive agreement—an agreement 
reached between the president of the United 


States an 
that do n 


d a foreign nation on matters 
ot require formal treaties (and 


therefore Senate approval). These may be 


either so 


e-executive agreements, which a 


president makes on his own authority, or 


congress 


ional-executive agreements, which 


are approved by both the president and 
Congress. 


Finally, presidents sometimes reach agreements with foreign nations on mat- 
ters that do not require formal treaties (and therefore Senate approval). These 
executive agreements cover such matters as basing American troops on foreign soil 
or resolving claims made by citizens of one country against the government of an- 
other. These agreements can be either sole-executive agreements, which presidents 
make on their own authority and do not bind Congress or future presidents, or 
congressional-executive agreements, which are approved by both the president and 
Congress and deal with matters typically decided by Congress, such as international 
trade. Policymakers often disagree as to whether a particular agreement between the 
United States and a foreign nation can be made by the president alone, requires ma- 
jority approval of the House and Senate, or must be done as a formal treaty thereby 
requiring approval of two-thirds of the Senate. 


Foreign Policy and the War Power 


“It is of the nature of war,” Publius wrote in The Federalist, “to increase the execu- 
tive at the expense of the legislative authority.” Waging war requires the qualities 
of a unified, energetic executive that can act quickly, forcefully, decisively, and, at 
times, secretly. Congress, of course, plays a vital role in providing the troops, equip- 
ment, and financial resources necessary for war. But the president sets the broad 
war-fighting strategy, orders the deployment of troops, makes the key day-to-day 
decisions, and rallies the public to support the cause. 

Presidents also dominate the conduct of foreign affairs more generally. The 
president, not Congress, has the constitutional responsibility to “recetve Ambassa- 
dors” (which includes the power to recognize foreign governments) and thus to 
speak for the nation in the international arena. French diplomat Edmond-Charles 
Genet, known as Citizen Genet, tried to bypass President Washington and go di- 
rectly to Congress for American military aid to France. Secretary of State Thomas 
Jefferson, though sympathetic to the French cause, told Genet that “the President 
was the only channel of communication between the United States and foreign na- 
tions.” It was from the president alone that foreign nations could learn “the will of 
the nation.” Earlier, Jefferson had written that “[t]he transaction of business with 
foreign nations is executive altogether.”” 

Although presidents occasionally negotiate directly with foreign leaders or 
their representatives, they usually work through the secretary of state and the other 
officials of the U.S. Department of State, which now has some 30,000 employees 
in the United States and overseas. The law that created the department in 1789, 
originally as the Department of Foreign Affairs, emphasized presidential control. 
It directed the secretary of the department to “perform and execute such duties 
as shall from time to time be enjoined on or intrusted to him by the President of 
the United States, agreeable to the Constitution... [and to] conduct the business 
of the said department in such manner as the President of the United States shall 
from time to time order or instruct.’”* When negotiations result in treaty propos- 
als or commitments that require the expenditure of federal funds, then either the 
Senate (treaties) or full Congress (appropriations) must approve. 

For much of the twentieth century, at least until the Vietnam War, the domi- 
nant view among scholars, journalists, and many others was that the president 
should control foreign and national security policy. The Supreme Court seemed to 
endorse this view in a 1936 case in which it approvingly described “the very delicate, 
plenary and exclusive power of the President as the sole organ of the federal govern- 
ment in the field of international relations.””> Congress, however, need not defer 
to presidents. In 1919 and again in 1920, the Senate defeated the Versailles Treaty, 
negotiated by President Wilson and other allied leaders to end formally World War 
I and establish a League of Nations to prevent future wars. 

The defeat of the League of Nations demonstrated the importance of the Senate’s 
constitutional power to ratify treaties. (See Chapter 19 for more on the importance 
of the treaty power to influence foreign policy.) But it also convinced many that ina 


dangerous world the presidency was a more competent and forward-looking institu- 
tion than Congress. Many drew the same lesson from President Franklin Roosevelt’s 
handling of foreign policy in the years leading up to American involvement in World 
War II. In 1941, after war had broken out in Europe but before the United States was 
a participant, Roosevelt ordered the occupation and fortification of Greenland and 
Iceland (possessions of defeated Denmark) and ordered the American navy first to 
help the British find German submarines and then to attack German warships that 
threatened freedom of the seas. Historians believe it is unlikely that Congress would 
have formally approved these acts if Roosevelt had asked it to do so. 

During the Cold War that dominated American foreign policy in the decades 
after World War II, Congress supported key presidential initiatives, including the 
Marshall Plan to rebuild Europe, the Korean War, and other policies to thwart Com- 
munist expansion. And in August 1964, after North Vietnamese forces attacked U.S. 
naval ships off the coast of Vietnam, nearly every members of Congress (416-0 in 
the House and 88-2 in the Senate) approved the Gulf of Tonkin Resolution giv- 
ing President Lyndon Johnson broad authority to defend the peace and security of 
South Vietnam. The resolution announced that “the United States is... prepared, 
as the President determines, to take all necessary steps, including the use of armed 
force, to assist [South Vietnam].””° 

As the war dragged on, public and congressional support ebbed. In January 
1973, the parties to the conflict signed the Paris Peace Accords to end the con- 
flict. Within two months, the last American combat troops withdrew. Then in June, 
Congress by large majorities prohibited any further American military involvement 
in Southeast Asia after August 15. In early 1975, a large North Vietnamese army 
invaded South Vietnam in violation of the Peace Accords. President Gerald Ford, 
hamstrung by the congressional prohibition, was unable to assist South Vietnam 
militarily, despite oral and written promises by President Nixon that the United 
States would “take swift and severe retaliatory action” if North Vietnam violated the 
accords. South Vietnam fell in April. 

In the years after the Vietnam War, Congress reasserted its influence on for- 
eign and national security policy, often causing conflicts with the executive branch. 
Among other acts, it tried to rein in presidential warmaking with the War Powers 
Resolution (also called the War Powers Act) of 1973, passed over President Nixon’s 
veto, and it prohibited the executive branch from aiding anti-Communist forces in 
Angola (1975-1976) and Nicaragua (mid-1980s). 

The Constitution gives Con- 


gress the power “to declare War” and 
* 
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Gulf of Tonkin Resolution—the joint 
resolution passed by Congress in 1964 that 
authorized President Lyndon Johnson to use 
the armed forces to assist South Vietnam. 


Paris Peace Accords—the agreement 
between the warring parties to end the 
fighting in Vietnam in 1973, violated by 
North Vietnam when it invaded the South 
with its regular army early in 1975. 


War Powers Resolution—joint resolution 
passed by Congress in 1973 to limit the 
occasions when the president could order 
armed forces into combat, to require prior 
consultation with Congress before such 
actions and regular reporting afterward, and 
to force the withdrawal of troops within 
two to three months unless Congress 
specifically authorized further combat. 


makes the president “Commander in __ Key Provisions of the War Powers Resolution of 1973 


Chief” of the armed forces. Many law- 
makers thought that presidents had _ 
too often violated the Constitution by 
sending troops into combat without 
prior congressional authorization. In 
the War Powers Resolution (WPR), 
Congress tried to reassert its authority : 
over decisions to send American troops ee 
into combat. (See the sidebar with the ; situations. 
act’s key provisions.) 
Although Congress narrowly de- 
fined the conditions that allowed a ton 
president to send troops into combat— 2 — Congress within 48 hours. 
if formally authorized by Congress or if 
the nation or its troops were attacked— 
it did not expressly prohibit the presi- 
dent from acting militarily in other Zs 
situations. Nonetheless, it did require 
consultation with Congress beforehand 


1. Congress has declared war; 


armed forces.” 


__ ® Definition of the president's powers. Defines the president's constitutional powers to 
send the armed forces into combat as including only actions after 


; 2. Congress has provided specific statutory authorization; or 
ee 3. a foreign power has attacked “the United States, its territories or possessions, or its 


(The WPR, however, does not expressly prohibit presidents from acting militarily in other 


- @ Consultation with Congress. Requires the president to consult with Congress “in every 
; possible instance" before sending the armed forces into combat. 


¢ Reporting to Congress. Requires the president to report significant troop movements to 


ey 
© Withdrawing troops. Orders the president to withdraw the armed forces from combat 
z s 1. within 60 days (or 90 days if necessary for the safety of the troops) unless Congress 
ae has declared war or authorized further combat or 
: 2. whenever Congress so orders by concurrent resolution (effectively overturned by the 
Supreme Court in an unrelated case in 1983).”” 
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“in every possible instance” and regular reporting to Congress after the fact. It also 
limited military involvement to 60-90 days without congressional authorization 
and permitted Congress to end combat at any time though a concurrent resolu- 
tion, which requires a majority of the House and Senate and cannot be vetoed by 
the president. (A decade later in an unrelated case, the Supreme Court ruled that it 
was unconstitutional to use concurrent resolutions to control presidential actions.) 

In his veto message, President Nixon argued that the WPR was “both uncon- 
stitutional and dangerous to the best interests of our Nation.” It would under- 
mine the nation’s ability to respond flexibly to changing circumstances and it would 
embolden enemies by announcing that the president’s authority to act militarily 
would cease after 60 days if Congress did nothing. Except for the concurrent reso- 
lution provision, the Supreme Court has never ruled on the constitutionality of 
the act, and no president has accepted it as binding, although presidents often file 
reports with Congress “in accordance with” it. 

In 2004, the Congressional Research Service of the Library of Congress 
conducted a comprehensive review of the law’s effectiveness. It found that “[t]he 
record... has been mixed, and after 30 years [the WPR] remains controversial.”” 
As Table 14-1 shows, despite the WPR, presidents have often sent American forces 
into combat, or potential combat, without prior congressional approval. Some have 
concluded that this record shows the ineffectiveness of the War Powers Resolution. 
But others point out that most of these actions have at least respected the time lim- 
its of the WPR, taking no longer than a few months. The nation’s three large-scale 
military operations since 1973 have all received prior congressional authorization: 
the Gulf War of 1991, the war against the Taliban regime in Afghanistan (2001— 
present), and the Iraq war (2003-present). 

After the terrorist attacks of September 11, 2001, the war on terror became the 
dominant focus of national security policy in the George W. Bush administration. 
Although Bush sought and received congressional authorization for military ac- 
tion against al Qaeda in 2001 and against Iraqi leader Saddam Hussein in 2002, he 


MAJOR AMERICAN COMBAT OPERATIONS ORDERED BY PRESIDENTS WITHOUT 
CONGRESSIONAL AUTHORIZATION, SINCE PASSAGE OF THE WAR POWERS 
RESOLUTION IN 1973 


1989 


1992-1993 


1993-1996 


(SEs, 


President 


Carter 
Reagan 


Reagan 


Reagan 


Bush, G. H. W. 


Bush, Clinton 


Clinton 


Clinton 


Military Action 


Unsuccessful attempt to rescue 53 American hostages in Iran. 

Marine mission to Lebanon to support a multinational peacekeeping force. It came under 
hostile fire in August 1983, and 241 marines were killed in a bombing of their barracks in 
October. 

Invasion of the small Caribbean island of Grenada to restore order after a violent coup and to 
protect 1,000 American medical students on the island. 

One-day bombing of military installations in Libya in retaliation for Libyan involvement in 
the bombing of a West Berlin discotheque, known to be frequented by off-duty American 
military, that killed 2 American soldiers and injured dozens more. 

Invasion of Panama to capture strongman Manuel Noriega, who had been indicted in the 
United States for drug trafficking, and to restore the democratically elected leaders. 
American military mission in Somalia to support UN humanitarian efforts to feed starving 
residents. Clinton continued the Bush policy and authorized military efforts to capture a local 
warlord who was undermining relief efforts. 

Various military measures in Yugoslavia under the auspices of the UN and NATO to force 
Serbians into a peace agreement with Bosnians and Croatians. 

Three-month NATO bombing campaign against Serbian military installations to protect the 
ethnic Albanian population in Kosovo. 


conducted many aspects of the war on terror without explicit congressional ap- 
proval. This includes detaining suspected terrorists indefinitely at the U.S. Naval 
base at Guantanamo Bay, Cuba; ordering military trials for some suspected terror- 
ists; authorizing the National Security Agency (NSA) to listen in on electronic com- 
munications between suspected terrorists overseas and Americans in the United 
States; and, perhaps, authorizing the analysis of millions of phone call records to 
discover patterns involving possible terrorist plots. 

The administration defended these programs (except for the last, which it never 
officially acknowledged) as necessary for national security and as legitimate exer- 
cises of the president’s constitutional authority. Officials argued that Congress had 
implicitly endorsed such steps in the “Authorization for Use of Military Force” of 
September 18, 2001. This authorized the president “to use all necessary and appro- 
priate force against those nations, organizations, or persons he determines planned, 
authorized, committed, or aided the terrorist attacks that occurred on September 
11, 2001, or harbored such organizations or persons.”*? 

But Bush’s critics disagreed. Senator Arlen Specter (R-PA), chair of the Sen- 
ate Judiciary Committee, charged that the surveillance program violated the For- 
eign Intelligence Surveillance Act of 1978. In a letter to Vice President Cheney, he 
acknowledged that the president may have “inherent authority under Article II to 
trump that statute,” but he denied that the president has “a blank check.”*' The 
American Civil Liberties Union, which went to federal court to stop the program, 
claimed that “(t]he current surveillance of Americans is a chilling assertion of presi- 
dential power that has not been seen since the days of Richard Nixon.” 

The federal courts were active in reviewing Bush’s conduct of the war on ter- 
ror. In several important cases beginning in 2004, the Supreme Court ruled that 
(1) American citizens held as suspected terrorists must be given the opportunity to 
challenge the government’s case before an impartial adjudicator; (2) unless Con- 
gress changed the law (as it later did), the administration could not try foreign 
nationals as terrorists before military tribunals; and (3) foreign nationals held as 
enemy combatants at the Guantanamo Bay Naval Base in Cuba had the right to con- 
test their confinement through habeas corpus proceedings in federal courts. These 
were closely divided decisions with strong dissents. The members of the Court, 
public officials, and constitutional scholars are deeply split on the legal rights of 
foreigners apprehended in the war on terror and on the extent to which the federal 
courts should defer to the presidency and Congress 
on these matters. (See also the discussion of the war 
on terror in Chapter 6.) 


Investigation, Executive Privilege, and 
Impeachment 


The president and Congress sometimes clash when 
lawmakers investigate ineffectiveness or wrongdo- 
ing in the executive branch or its failure to carry out 
congressional policy. Sometimes this takes the form 
of a battle over Congress’s access to executive branch 
documents. 

This issue first arose in 1792 when a House 
committee asked President Washington for docu- 
ments related to a disastrous military expedition 
against American Indians. Washington convened 
his cabinet to discuss whether he should comply. 
According to Secretary of State Thomas Jefferson's 
notes, all agreed that the House had a right to re- 
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Authorization for Use of Military 
Force—the joint resolution passed by 
Congress in September 2001 that authorized 
the president "to use all necessary and 
appropriate force" against those responsible 
for the attacks of September 11, 2001. 


quest documents but that “the Executive ought to as commander in chief, presidents make a point to spend time with the American 
communicate such papers as the public good would armed forces, both in the United States and overseas. Here President Obama visits 
permit, & ought to refuse those the disclosure of with American troops in Iraq in April 2009. 
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Executive privilege—the doctrine that the 
president may sometimes legitimately refuse 
to provide executive branch information to 
Congress, the courts, or the public. 


Impeachment—a formal accusation by 

the House of Representatives (passed by a 
majority vote) that an officer of the United 
States has committed “Treason, Bribery, or 
other high Crimes and Misdemeanors." It 
results in removal if the Senate subsequently 
convicts by a two-thirds vote. 


which would injure the public.”* The president decided to provide what the com- 
mittee requested. 

Two years later, however, Washington censored the contents of some letters by 
the U.S. ambassador to France, which the Senate had requested; and the following 
year, he refused information requested by the House related to the negotiation of 
the unpopular Jay Treaty. So, although Washington provided most of what Congress 
wanted during his two terms, he established the precedent, known as the doctrine 
of executive privilege, that the president may legitimately refuse some requests for 
information. 

In conflicts over executive privilege, Congress argues, on the one hand, that 
it needs information from the executive to carry out its responsibilities, and the 
president maintains, on the other hand, that the public interest requires, and 
the Constitution implicitly authorizes, restrictions on disclosure. Presidents give 
several reasons for withholding information, such as ensuring the success of mili- 
tary operations, guaranteeing the confidentiality of sensitive communications with 
foreign leaders or diplomats, promoting the effectiveness of criminal investigations 
or protecting innocent individuals falsely accused, and promoting frank advice 
from subordinates. 

Occasionally, the clash between the-branches becomes a crisis. When this hap- 
pens, Congress can charge executive officials with contempt, though this is rare. In 
most cases, the parties compromise before the dispute gets that far. Congress usually 
gets what it wants in the end, although sometimes it agrees to executive requests 
to limit access to specific legislators or aides or to prohibit taking notes or making 
photocopies of sensitive documents. 

The Supreme Court has never ruled directly on a clash over documents be- 
tween the Congress and president. Its major executive privilege ruling, U.S. v. Nixon, 
came in 1974 when the special prosecutor in the Watergate investigation went to 
court to force Nixon to hand over tape recordings and other incriminating materi- 
als. Importantly, the Court recognized that executive privilege had “constitutional 
underpinnings” because presidents could not properly carry out their constitu- 
tional duties if subordinates, fearing disclosure, refused to give candid advice. Yet 
it ruled that the generalized claim of privilege had to yield to the criminal court’s 
need for specific information necessary for a fair criminal trial. The outcome might 
have been different, the Court suggested, had Nixon claimed the need “to protect 
military, diplomatic, or sensitive national security secrets.” “As to these areas of Art. 
II duties,” the unanimous decision held, “the courts have traditionally shown the 
utmost deference to Presidential responsibilities.”™ 

So, Nixon lost this claim and provided the recordings and other materials. One 
recording revealed him trying to obstruct the investigation of the Watergate break- 
in by ordering aides to tell the FBI it was a CIA operation. Nixon resigned soon after 
the disclosure of this “smoking gun” tape. But in ruling against Nixon’s executive 
privilege claim, the Court acknowledged the importance of confidential communi- 
cations for sound deliberation within the executive branch: 


A President and those who assist him must be free to explore alternatives 
in the process of shaping policies and making decisions and to do so in 
a way many would be unwilling to express except privately. These are the 
considerations justifying a presumptive privilege for Presidential commu- 
nications. The privilege is fundamental to the operation of Government and 
rooted in the separation of powers under the Constitution.®® 


Nixon resigned (the only president to do so) because he knew that if he did not, 
Congress would force him out of office through the impeachment process. This 
is Congress's harshest check on sitting officials. This procedure may apply to the 
president and other federal officers (including judges), but not members of Con- 
gress. Impeachment does not mean removal from office; rather, it is only the first 
step, much like indictment by a grand jury. The House has sole power over this 
phase, which requires a majority vote. If the House impeaches an official, the Senate 


conducts a trial. When the president is the defendant, as President Clinton was in 
1999, the chief justice presides. A two-thirds vote is necessary for conviction, which 
triggers the official’s removal. 

The Senate has never convicted a president. In 1868, the House impeached 
Andrew Johnson, but the Senate failed to convict him by one vote. In 1974, the 
House Judiciary Committee approved three articles of impeachment against Rich- 
ard Nixon, who resigned before the full House could vote. And in December 1998, 
the House approved two articles of impeachment against President Clinton, but in 
February 1999, only 45 senators voted to convict on the first article of impeachment 
and 50 on the second—below the two-thirds required by the Constitution (67 of the 
current 100 senators). 

As for the grounds for impeachment, the Constitution lists “Treason, Bribery, 
or other High Crimes and Misdemeanors.” Treason and bribery have specific mean- 
ings, but what are “High Crimes and Misdemeanors”? In the Clinton impeachment, 
a major issue was whether impeachable offenses must involve an abuse of official 
powers, as does bribery, or whether impeachment could reach to other abuses, such 
as obstructing justice in a civil suit unrelated to presidential powers. President Clin- 
ton’s attorneys took the former position. Backers of his impeachment contended 
that impeachable acts reach to any conduct breaking the president’s constitutional 
oath and his duty to “take Care that the Laws be faithfully executed.” (See the Pledges 
and Promises box.) 


aa” 
Presidential Oath of Office 


Each president takes the following oath, which appears in Article Il, Section 1 of the Constitu- 
tion: "| do solemnly swear (or affirm) that | will faithfully execute the Office of President of the 
_ United States, and will to the best of my Ability, preserve, protect and defend the Constitution 
_ of the United States." The alternative of "affirming" was a nod to those with religious or philo- 
| sophical objections to “swearing.” Although the framers had Quakers in mind, the two Quaker 
c esi ents—Herbert Hoover and Richard Nixon—both chose to “swear.” The only president 
who “affirmed” was Franklin Pierce, an Episcopalian. Most presidents have concluded the oath 
vith “so help me God," but these words are not in the Constitution. Also, most presidents have 
: acd te hands on the Bible while taking the oath, but this gesture is also not mentioned 
; Trthe Constitution 
The president's oath is different from that of every other federal official. The Constitution 
equires only that other officials take an oath “to support this Constitution"; federal law spells 
out the actual language. Does the unique wording of the presidential oath have any signifi- 
cance? Abraham Lincoln thought so. He cited it as one justification for his broad exercise of 
wer at the start of the Civil War. 


ability, imposed upon me the duty of preserving, by every indispensable means, that 
~ government-that nation—of which that constitution was the organic law. Was it 
possible to lose the nation, and yet preserve the constitution? By general law life and 
limb must be protected; yet often a limb must be amputated to save a life; but a life 
4 ‘is never wisely given to save a limb. | felt that measures, otherwise unconstitutional, 
: might become lawful, by becoming indispensable to the preservation of the constitu- 


tion, through the preservation of the nation. 


: “Other presidents have shied away from such broad claims. But the oath has still played 
ey role in a different way: as a point of contention in impeachment battles. In 1868, the 
“articles of impeachment against President Andrew Johnson repeatedly accused him of be- 
‘ing “unmindful of the high duties of his office and of his oath of office." In 1973, the House 
Judiciary Committee approved articles of impeachment accusing President Nixon of violating 

- “his constitutional oath faithfully to execute the office of President of the United States and, 


: Oo the best of his ability, preserve, protect, and defend the Constitution of the United States." 


lwenty-five years later, the House used the very same words in impeaching President Clinton.*° 
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The Judiciary 


Presidents seek to influence the judiciary by naming people with certain judicial 
philosophies to the federal courts. Judges have lifetime tenure, though, so a presi- 
dent cannot control them once they reach the bench. For example, President 
George H. W. Bush named David Souter to the Supreme Court in hopes that he 
would carry out a conservative judicial philosophy. Instead, Souter emerged as a 
reliable vote for the liberal side. Presidents try to avoid such surprises by reviewing 
the records of potential nominees. They rely on the office of counsel to the presi- 
dent, an in-house team of lawyers, to direct this process. 

Presidents also try to sway the courts with legal arguments. The federal govern- 
ment has some involvement in about two-thirds of the cases that the U.S. Supreme 
Court decides on the merits.®” The solicitor general, a presidential appointee in the 
Justice Department, is in charge of government litigation in the Supreme Court. 
Although solicitors general enjoy some independence, they generally follow presi- 
dential policy. 

Some executives in the American political system are primarily administrators. 
A city manager, for example, is typically a professional administrator hired by an 
elected city council to carry out its policies. Although the American president is 
surely an administrator, he is also a political figure in his own right. Elected by the 
people, he has his own relationship with the broader political community. 


THE POLITICAL PRESIDENCY 


Masor Issue 
® When and how do presidents deliberate with the general public? 


A century ago, Woodrow Wilson famously wrote that the president “has no means 
of compelling Congress except through public opinion.”** He meant that sometimes 
arguments on the merits of public policy are not sufficient to persuade Congress. It 
may be necessary to mobilize public support for the administration’s priorities and 
convince the people to pressure their representatives. 


Links to Parties and Interest Groups 


One way presidents try to influence public opinion is through party activists and 
interest groups. The White House office of political affairs keeps in touch with 
activists in the president’s party, and the public liaison office deals with inter- 
est groups, often holding briefings and sending speakers to argue for presidential 
policies. 

Executive offices face legal limits; they cannot, for instance, use government 
resources on election campaigns. For political tasks that their official staffs cannot 
legally carry out, presidents rely on private consultants and their parties’ national 
committees. Presidents often campaign for members of Congress, in hopes of 
securing their loyalty. When a president flies on Air Force One to a campaign event, 
party, or campaign, committees must reimburse the government for the first-class 
airfare for the president and political operatives who come along. That reimburse- 
ment, however, makes up only a fraction of the cost of operating the plane.* 

Unlike government staffs, parties and other political organizations can 
explicitly rally the public to put pressure on Congress. For instance, when President 
George W. Bush nominated Samuel Alito to the Supreme Court, the Republican 
National Committee emailed 10 million activists to ask them to sign an online 
petition in support of the nomination.” But in spite of the work of surrogates, 
ae depends on the president’s own words and direct communication with the 
people. 


Communication and the Contemporary White House 


Public communication is a major focus of the contemporary White House. The 
press secretary holds daily briefings of the White House press corps and advises the 
president on media relations. Other White House offices organize the chief execu- 
tive’s travel, provide photographs and videos, maintain the presidential Web site 
and send informational emails to opinion leaders. . 

Every public utterance of the president invites intense scrutiny, especially 
from political foes. Consequently, White House aides strive to help the presi- 
dent stay “on message.” Presidential press conferences require careful prepa- 
ration by the president and the staff. Reporters do not submit questions in 
advance, but press secretaries and their assistants can usually anticipate what 
will come up. They suggest answers to the president, who practices in mock 
press conferences. 

Although presidents may write some of their own remarks, they rely on speech- 
writers. Michael Gerson described his work for President George W. Bush: “I’m the 
head of speech writing and policy adviser, which really means I just get to go to 
the meetings I want to. I’ve got about six writers that work for me and researchers 
and fact-checkers and others, and we have anywhere from about one to three events 
a day for the president.” He noted that drafts went to senior aides, who all got to 
comment and recommend changes, “and sometimes we get good speeches out of 
that process.””! 

Although this process sometimes frustrates speechwriters, senior aides need 
to review presidential speeches because they help set administration policy. Leon 
Panetta, who served as President Clinton’s chief of staff (and later became head 
of the CIA under President Obama), said, “Everybody thinks 
you make policy decisions and then you write a speech to 
announce a policy. It doesn’t work that way. You schedule 
the speech and that’s what forces the policy decisions to 
get made, the speech drives policy instead of the other way 
around.” 


PRESIDENTIAL ADDRESS: 


AN 
Nerrey—erd I owe delighted to be here today. 


CHAPTER 14 The Presidency 449 


ore AK = Ure AR 


) pod Si 
c fon (ws (Dolan/AB) 
pre CO Niet: Maxch 5, 1983 
Wc pune Noon 
(oe (AH 


NATIONAL ASSOCIATION OF EVANGELICALS 
ORLANDO, FLORIDA 
TUESDAY, MARCH 8, 1983 


Those of you in 


Speechwriting fosters deliberation by forcing presidents 
and advisors to think carefully about their policies. In 1987, 
the White House announced that President Reagan would 
speak at the Berlin Wall that divided Communist East Ber- 
lin and democratic West Berlin. Since the early 1960s, nearly 
200 people had died there while trying to escape into the 
West. Speechwriter Peter Robinson got the job of writ- 
ing the remarks, and he penned a challenge to the leader 
of the Soviet Union: “Mr. Gorbachev, tear down this wall!” 
The State Department and National Security Council staff 
both sought to remove the line for being too provocative. 
Far-ranging discussion occurred about the speech’s rela- 
tionship to policy goals. The president had the last word. He 
reportedly had this exchange with Deputy Chief of Staff Ken 


the National Association of Evangelicals are known for your 
spiritual and humanitarian work -- and I would be especially 
remiss if I did not discharge right now one personal debt of 
gratitude. 

Nancy and I have felt their 


Thank you for your prayers. 


Believe me, for us they have 
BE THE NTE Hous 


v 
The other day in the East Room’someone 


presence many times in many ways. 


made all the difference, 
asked me whether I was aware of all ithe people out there praying 
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‘ A y 
Du erstein: Gastho., St. Peter took them in hand to show them their new quarters, He 
Pe ar, Oo ae 
took the minister to a small room with just a bedYand table, 


Reagan: I’m the president, aren’t I? 


Duberstein: Yes sir, Mr. President, we’re clear about that. 


Reagan: So I get to decide whether the line about tearing 
down the wall stays in? 


Duberstein: That’s right, sir. It’s your decision. 
Reagan: Then it stays in.” 


As this example suggests, presidents affect the speechwriting 
process in various ways. The nearby photo shows extensive 
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Although presidents rely on speechwriter, they often edit and rewrite 


speech 


drafts. Despite a reputation for passivity, President Reagan 


was an active coauthor of his major addresses. Here is a draft page 
of his speech to the National Association of Evangelicals on March 8, 
1983. This became popularly known as the "Evil Empire" speech. The 
alterations are Reagan's. 
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revisions made by Reagan to the draft of an important speech in 1983 on the inva- 
sion of Grenada and the loss of American Marines in a Beirut bombing. 


Presidents and Public Opinion 


One purpose of presidential communication is to build support in the general public. 
Because politicians like to associate with popular figures, presidents may have more 
sway with Congress when their approval ratings are up. Members of Congress may 
also fear retribution at the polls if they oppose the policies of a popular president. 
Pursuit of poll numbers can be frustrating, since 


President George W. Bush's Job Approval Ratings words and images from the White House are not the only 


100 


Percent Approving 
ol 
je) 


2001 2002 2003 2004 2005 2006 2007 2008 2009 


influences on public opinion. National security and the 
economy have greater impact. President George W. Bush 
came to office in 2001 not only with lingering contro- 
versy over his election but with a shaky economy as well. 
Accordingly, his initial ratings were modest (see Figure 
14-2). After the attacks of September 11, 2001, approval 
soared in what is known as a “rally effect” (also called a 
“rally-around-the-flag effect”) —a phenomenon that often 
occurs during crises, when Americans tend to rally around 
the commander in chief.” In this case, the rally effect lasted 
for months. With public support at his back, President Bush 
won passage of key national security legislation. 

Presidents and their parties hire pollsters to provide de- 


| eae Year tailed data on public opinion. The practice dates back to 
ae President George W. Bush's public support fluctuated with Franklin Roosevelt, who used SUNS to Beube the strength of 
events in the domestic economy, terrorism, and the war in lraq. This graph political opponents and the popularity of policy options. “As 
of his job approval in the Gallup poll shows a spike right after the attacks of far as | am aware, Roosevelt never altered his goals because 


September 11, 2001, and a smaller one in March 2003, at the beginning of the — public opinion appeared against him or was uninformed,” 
lraq war. Crises typically raise presidential approval, but the effect is temporary. wrote EDR pollster Hadley Cantril. “Rather he utilized such 
Source: www.gallup.com/poll/116677/Presidential-Approval-Ratings-Gallup- information to try to bring the public around more quickly or 


Historical-Statistics-Trends.aspx. 
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Rally effect—the tendency for presidents 
to gain in public approval during crises. Also 
called the “rally-around-the-flag effect.” 


more effectively to the course of action he felt was best for the 
country.” Decades later, when a reporter asked President Clinton about his reliance on 
polls, he suggested that he was following the Roosevelt precedent: 


Roosevelt was the first President to be almost obsessive about polls. But 
I never was controlled by them because I always believed if you were 
right, you could find a way to change public opinion. ... 


I believe that you'd be hard pressed to find any President in the last 
several decades who’s done a larger number of things which were not 
popular at the moment. And one of the things that I used polls for was 
to understand how aware the public was of given issues or, if they dis- 
agree with me on an issue, what was the most effective argument I could 
make to try to persuade them. But I didn’t—especially on issues affect- 
ing America’s future, I never let the polls control me. But the economic 
plan was not popular. It passed by one vote, and I knew it was the right 
thing to do. The decision to help Mexico was opposed 81-15. Bosnia, 
Kosovo, Haiti, those things were not popular. But I thought they were 
right, and I thought they could be made popular.” 


As Clinton’s comments suggest, presidents can use their communications 
machinery to lead public opinion, not just follow it. Even though his own approval 
had slipped from the 9/11 highs, President Bush mounted an extensive effort in early 
2003 to persuade the public to back an invasion of Iraq. By March, public opinion 
was on his side. Yet this case also reminds us of the limits of presidential persuasion. 
Despite the rally effects of the invasion and Saddam’s capture, public support for 
the war gradually waned. After major combat operations, costs and casualties kept 
rising, and so did criticism of Iraq policy. Public approval drifted downward, and by 
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the end of his second term, Bush’s approval ratings were near record lows since mea- 
surement began during FDR’s administration. Similarly, President Obama learned 
the limits of presidential persuasion when more than 50 speeches did not generate 
broad public support for his health care reform (though it still passed Congress) 


Presidents, Sacrifice, and Citizenship 


A cynic would say that presidents tell Americans what they want to hear, Although 
much of the time they do, presidents sometimes deliver blunt talk. In his 1975 State 
of the Union address, President Ford said, “I must say to you that the state of the 
Union is not good: Millions of Americans are out of work. Recession and inflation 
are eroding the money of millions more. Prices are too high, and sales are too slow.”” 
When presidents strike a sour note, they generally use it to stress the need for 
action. In 1993, President Clinton said, “In the last month, we had 365,000 new jobs. 
That’s the good news. The bad news is that more than half of them were part-time jobs, 
jobs that didn’t contain a full income and couldn't provide for health care coverage for 
the family.””* He then talked about his proposals for economic growth and health care. 
Sometimes presidents ask for sacrifice. The most famous such call came in President 
Kennedy’s inaugural address: “And so, my fellow Americans: ask not what your country 
can do for you—ask what you can do for your country.’” Especially during wartime, 
presidents have reminded Americans that sacrifice is part of citizenship. As World War II 
grew close, Franklin Roosevelt spoke of legislation establishing “the obligation inherent in 
our citizenship to serve our forces for defense through training in many capacities.” It is 
not easy to ask Americans to leave their homes for national service, he said, but “the men 
and women of America have never held 
back even when it has meant personal i ed 
sacrifice on their part if that sacrifice is PHOTO ESSAY 
for the common good." President Harry S Truman Ata time 
Critics say that President George W. when appraisals of presidents divide sharply 
Bush did not speak enough about sacri- along partisan lines (in May 2009, for 
fice. To support the war on terror, they example, 92% of Democrats approved of 
the job performance of Barack Obama but 


argue, he should have made a strong case 
for higher taxes on the affluent. And to only 30% of Republicans), Harry S Truman 
stands out as someone highly regarded 


ensure that the burden of military service 
would fall on all sectors of society, some across the American political spectrum. Although he was unpopular in his second term 
contend that he should have sought rein- (1949-1953) and still holds the record for lowest presidential job approval rating in 
stitution of the draft. His supporters say the Gallup poll (22% in February 1952), both Democrats and Republicans now admire 
that higher taxes would have been bad him now for his efforts to contain Soviet expansion (the Truman Doctrine), to rebuild 
economic policy. They also note that he Europe devastated by war (the Marshall Plan), to relieve Berlin during the Soviet 
often spoke of sacrifice, in the context of blockade of 1948-1949, to end segregation within the U.S. military, and to push for 
community service and faith-based ini- civil rights reforms despite the adamant opposition of southern Democrats. Truman is 
tiatives. As for the draft, Vice President also admired for his personal integrity, his plain speaking, and his willingness to accept 
Cheney said, “We've got an all-volunteer responsibility, famously keeping a sign on his desk: "The Buck Stops Here." 
force; it’s one of our great assets, one of Two Republican leaders who praised Truman were President Ronald Reagan and 
our great national assets. I suppose you conservative senator Barry Goldwater (R-AZ), his party's nominee for the presidency 
could have created a sense of sacrifice in 1964. During his 1984 reelection campaign, Reagan mimicked Truman's earlier 
if youd gone back to the draft, but that "whistle-stop tour" of Ohio, praising the former Democratic president along the way: 
would have, in my opinion, done serious "| respected Harry Truman's ability to stand for what he believes, his consistency 

of principles, and his determination to do the right thing." Four years later, arch- 


damage to the state of our military.”"”’ 
conservative Goldwater, then retired from public life, called Truman “the best 
President of the last 100 years."'” 


© Bettmann/Corbis 


Opinion polls tell presidents on 
virtually a daily basis how popular 
they are with the American people and 
how successful they are in mobilizing 
support for their policies. History takes a longer view. An interesting case is Harry 
Truman, whose job approval rating in the Gallup Poll averaged less than 37% in 
his second term (1949-1953) and once dropped as low as 22%. But after he left 
office, Truman’s stature steadily grew. Presidential rankings now place him at least 
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“above average” and sometimes “near great” (see Figure 14-3). Apparently, immedi- 
ate popularity is not an infallible guide as to whether a president has done a good or 
great job. How, then, should we make such judgments? 


He ( PRESIDENTIAL GREATNESS 


Scholars Rank the Presidents 


Schlesinger Survey 


Great 


Near Great 


High Average 


different assessments of American presidents. 


Mavor Issue 
® What makes a president great? 


When you ask someone to rank the greatness of American presidents, the answer 
will likely depend in part on the person’s political leanings. In 1996, historian Arthur 

Schlesinger put the question to sev- 

eral dozen scholars and writers. Most 
ISI Survey were liberals who tended to prefer 
Democratic presidents, ranking Ken- 
nedy and Johnson above Reagan and 
George H. W. Bush. The Intercol- 
legiate Studies Institute, a group of 
college students and faculty devoted 
to promoting the values of a free so- 
ciety, then polled a more conservative 
group, who gave better grades to Re- 
publicans, putting Reagan and Bush 
ahead of Kennedy and Johnson (see 
Figure 14-3). 

The two groups tended to dis- 
agree most about recent presidents. 
The scholars may have been “back- 
ing their bets” by upgrading those 
whom they had supported in presi- 
dential elections. We should not be 
surprised if those with strong policy 


4-3 Surveys during the 1990s showed that liberal and conservative scholars had views—on the left or right—tend 


to judge presidents based on the fit 


Source: From Intercollegiate Review (Spring 1998). Copyright © 1988 by Intercollegiate Studies Institute, Inc. between the president’s accomplish- 


Reprinted with permission. 


ments and their own policy prefer- 
ences. Nonetheless, scholars generally agree on presidencies farther back in history, 
suggesting that there is more to appraising presidents than mere partisanship. 


Time and Chance 


“Presidents are the custodians of the time in which they live as well as the instruments 
of the visions and dreams they have,” said President Clinton in a 1997 interview. “So 
the first thing I had to start with was, you know, we don’t have a war, we don’t have a 
depression, we don’t have a cold war.”'” As Clinton’s remarks suggest, wars and other 
historical transformations supply presidents with their chance for greatness. George 
Washington presided over the difficult birth of the constitutional order, Abraham 
Lincoln saved the Union in the Civil War. Franklin Roosevelt confronted the Depres- 
sion and World War II. Washington and Lincoln always rank at the top on presiden- 
tial greatness scales, and Roosevelt either joins them or is not far behind. 

Crises, however, need not end in glory. For instance, the scholars disagreed 
about Woodrow Wilson. He did lead the United States into World War I, which 
helped bring victory to the allies. But his critics say he lost the peace by negotiating 
a flawed treaty at Versailles and by botching his chance to win its approval by the 
Senate. More recently, George W. Bush led the nation into a war in Iraq, which lasted 


longer than World War II and drove down the president’s popularity. It remains 
to be seen whether the war benefits the nation’s long-term security and, if it does, 
whether Bush’s stature will grow over time. 


Courage and Conviction 


Theodore Roosevelt ranked high with both groups of presidential evaluators even 
though he did not have to fight a war or an economic crisis. His stature reflects his 
strong ideas about the federal government’s role at home and abroad and the energy 
with which he pursued his convictions. He went far in realizing his vision, ranging 
from the establishment of national parks to the construction of the Panama Canal. 

Greatness also involves the ability to stay the course despite unpopularity 
and political risk. As the Civil War dragged on and casualties mounted, Abraham 
Lincoln refused to consider any peace deal with the Confederacy that would have 
continued slavery or weakened the Union. For most of 1864, Lincoln was sure that 
his firmness had doomed his chances with a war-weary electorate. “I am going to 
be beaten,” he told an army officer, “and unless some great change takes place badly 
beaten.”'™ A “rational” seeker of reelection would have followed the political winds. 
Lincoln hung on, and he prevailed after Union armies scored major victories in the 
fall of 1864. 

Even lesser presidents have had their moments of courage. Shortly after taking 
office in 1974, President Ford faced the likelihood that his predecessor would stand 
trial for the Watergate scandal. After careful thought, Ford concluded that a Nixon trial 
would be a burden for the country and a distraction for the presidency. Ford scut- 
tled any chance for criminal action against Nixon by granting him an unconditional 
pardon. Though the decision was unpopular and likely contributed to Ford’s 1976 
defeat, many observers now agree with it. In 2001, it earned Ford the John F. Ken- 
nedy Profile in Courage Award.'” 

In the book of the same name, Kennedy wrote of senators. But he could also 
have been thinking of presidents when he noted: 


The true democracy, living and growing and inspiring, puts its faith in the 
people—faith that the people will not simply elect men who will represent 
their views ably and faithfully, but also elect men who will exercise their 
conscientious judgment—faith that the people will not condemn those 
whose devotion to principle leads them to unpopular course, but will re- 
ward courage, respect honor and ultimately recognize right.'”° 


THE PRESIDENCY AND DELIBERATIVE 
DEMOCRACY 


As we have seen, presidents contribute to American deliberative democracy in a 
variety of ways. They deliberate with advisers and aides, especially about decisions 
they can make on their own. Because of the president’s preeminence in foreign af- 
fairs and national security policy, the quality of deliberations within the executive 
branch is crucial to the nation’s well-being. 

Presidents and their administrations also work hard to influence congressio- 
nal deliberations through testimony in committee hearings, briefings at the White 
House, and informal contacts with the members of Congress. Because presidents 
have a much broader constituency than any single member of the House or Senate, 
they can often provide a broader perspective on the problems facing the nation and 
how to solve them. 

Presidents also contribute to broader community-wide deliberation on policy 
issues and, at times, on deeper principles of American democracy. American history 
shows many examples of presidents setting the terms of national debate and leaving a 
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lasting impression on public opinion. As Abraham Lincoln said in the Lincoln-Douglas 
debates, “In this and like communities, public sentiment is everything. With public 
sentiment, nothing can fail; without it nothing can succeed. Consequently he who 
moulds public sentiment, goes deeper than he who enacts statutes or pronounces de- 
cisions.”""” Most presidents who rank high on the greatness scale have shaped public 
opinion, sometimes decisively, on the great issues of the day. 

Nonetheless, as we noted at the beginning of the chapter, and as American his- 
tory well documents, presidents must have the capacity to act quickly and decisively, 
as well as deliberatively. No other branch of government needs to act as quickly in a 
crisis, and no other branch has the same obligation to “preserve, protect and defend 
the Constitution of the United States.” The nation’s greatest presidents have been 
those who safely steered the ship of state through perilous times. 


Influencing 
Public Deliberation 


my SUMMARY 


The framers designed an energetic executive to protect the nation against foreign 
attacks, to carry out the laws with firmness and consistency, and to protect property 
and liberty from assaults by ambitious individuals and factions. They also made the 
president accountable for his conduct through elections and, in extreme cases, im- 
peachment and removal. And short of impeachment, he was subject to other checks 
by Congress and the courts. 

Prior to the twentieth century, Presidents Washington, Jefferson, Jackson, and 
Lincoln stood out as leaders of the political system. They showed that the president 
could forcefully execute the law, dominate foreign policy, be a legislative leader, and 
help shape public deliberation on policies and principles. In the early twentieth 
century, Woodrow Wilson argued for an office whose occupant would lead the na- 
tion through his rhetoric and his close connection with the people. The presidency 
would be “the vital place of action in the system.” In leading the nation through 


the Great Depression and World War I, President Franklin Roosevelt brought this 
conception to fruition. 

Political developments in the 1960s and 1970s, especially the Vietnam War and 
the Watergate scandal, led many to question the value and effectiveness of presiden- 
tial leadership. To supporters and critics alike, Ronald Reagan showed the capacity 
of the office to shape American government and politics. His successors were less 
effective in directing domestic policy but still dominated foreign and national secu- 
rity policy. In his first weeks and months in office, President Barack Obama showed 
that the presidency remains “the vital place of action in the system.” 

Currently several thousand individuals assist the president in meeting his re- 
sponsibilities. The presidency is more than just the president, and includes the vice 
president's office, the Executive Office of the President, the cabinet, and the National 
Security Council. 

In dealing with Congress, presidents and their subordinates use a mix of delib- 
eration and bargaining. In influencing Congress, the president’s most effective tool 
is the veto. Presidents have other powers they can exercise directly, including proc- 
lamations, executive orders, signing statements, recess appointments, and executive 
agreements. 

American history shows that presidents have dominated foreign affairs and na- 
tional security policy. In particular, waging war requires the qualities of a unified, 
energetic executive that can act quickly, forcefully, decisively, and, at times, secretly. 
Congress plays a vital role in providing the troops, equipment, and financial re- 
sources necessary for war; but the president sets the broad war-fighting strategy, 
orders the deployment of troops, makes the key day-to-day decisions, and rallies the 
public to support the cause. 

Congress has not always deferred to the president on foreign policy. In 1973, it 
passed the War Powers Resolution to restrict the president’s authority to engage in 
military conflicts without congressional authorization. In the years since, Congress 
has authorized large-scale military operations; but presidents have frequently sent 
American forces into combat in smaller operations without prior congressional ap- 
proval. During the George W. Bush administration, the Supreme Court limited the 
president’s discretion in fighting the war on terror. 

In carrying out its own responsibilities, Congress often investigates the execu- 
tive branch. Twice it impeached but did not convict the president of “high Crimes 
and Misdemeanors” (Andrew Johnson and Bill Clinton). And once a president re- 
signed before likely removal by Congress (Richard Nixon). 

To get their way with other government officials, presidents often mobilize sup- 
port among the general public and the political community. They use their com- 
munications machinery to lead public opinion, not just follow it. 

Scholars disagree about the performance of recent presidents (perhaps reflect- 
ing their own ideologies), but they agree more about the rankings of past presidents. 
Although no formula exists for calculating how great a president was, those who 
rank highest have shaped public opinion, sometimes decisively, on the great issues 
of the day and have safely steered the ship of state through perilous times. 
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Some public servants are ready to put 
their lives at risk in the line of duty. Here, 
uniformed Secret Service agents stand 
guard as President Obama leaves on the 
presidential helicopter, Marine One. 


TIM SLOAN/AFP/Getty Images 


On March 11, 2002, a Florida flight school got a notice from the Immigration and 
Naturalization Service (INS) that two of its enrollees now had student visas (see the 
photo). There was nothing unusual about the notice, except for the identity of the 
enrollees. Exactly six months earlier, they had helped crash planes into the World 


458 CHAPTER 15 Bureaucracy and the Administrative State 
Trade Center. 
.3. UEPSFTTTENE OF vUstICE Certiticate of Kiigibility lor Nonimmigrant (M-1) Student 


emigration and Naturwlization Service Statns-For-Vocationsh Stude Ts L5-O081) 


je page crest be completed end signed in the US by u desgmated school official. 


Remity came (surname): For Immigretion Only Use 


Atta 
Firet (given) namo (do not enter middie nome): Mohomed 


Country of birth: Eaypt Date of berth (mo./cay/yeur): 03/01/69 
monk omeae Ta 


School (schoo! dutet) aame: ty eeman Aviation International 
Beboo! official ro be notified af student's errival in U9, (Name and Title); 
Nicole Antini, Student Coordinator 
School eddress (tnclude rip coda): 

400 Bast Airport Avenue Venice, 
School code (include Od itt suffix, if any) and approval date: 


MIA py471096-000), craved on 05/22/90 


PL 34285 


Reinstated, axtenudon granted 10: 
RCCY-2bo-G0E b 
This school ortim aver tho erodent's averngn cots for an 
academic term of L240 « (up to 12) months ta be: 


18,000.00 


$ 9,300.00 
c. Expenses of dependents $ 


3. This cartificate ls buved to Une student named abore for: ae 
tcheck and AA out es onpreprintel 
, C)_ initia’ aseamdance et thls school, 
b. EX Continued attendance at this school. 
ec. C) School transfor, 
eee 
d, C1 Use by depoadents for entering the United States. 


a, Tultioo and foe 5 


b, Living expan 


d, Other (upecify): (Soe eee ee ee 
eC) other total $ 27,300.00 
A. Level of editcation the student is putting or will pune 
ap the United States; (Chrek only ome) 9. This school has information showing the following as the student's 
a, O) High school b. AF Other vocational whoo! foekny SU Support, ersimated for ann acadebale tapra Ae 


months (Us tho mime number of months gioen th [tam 7), 


The studunt namad above has been accepted for n full cour of 
study at this achool, majoring n= O+ Pilot Prg. 
The evudent ia expectod to report to the echool not Lator then 


4, Students potsonal funds ¢ 27, 300-00 


‘>. Punde from thir school 


(date) SAA kan and complete mudies not later than taporelty typadt $ 
(date) OS/01/01 _ the normal length of erudy tx c, Panels from another source 
(operify type and wource); 3 
6 BK Englich proficiency ts required: Total $ 27,300.00 
EX The student bas the required Engllah pro felancy, 3. Remarks: 
OC) The etudent ls not yt proficiant, Engtlah Instructions 
rill bo givan at the school. fe stale A OIE IR a ta ae Re BN ae arg 


OC) English proGciency % pot required becatine 


rr 
+ Sehoot CantiGastlon: [ owrcty under penalty of perhwy Ibat ald information oronded ubore ia deme 1 through 4 way completed before I signed tbls farm and Is rue aod contest; [ 


outed this [ormun the United Staten ater review and owalustion .n the United States by ms or other officials af the echoul of the sludent’. npplication, trenscripta or cthee records of 
ives taken and proof of Moancal reeposuibility high were roceined af the school priot Lo ihe eyeeqtian of this forme: the school has determined thar ihe wom nanbad Ftudent’t qusllfica- 
ms meat oll casdarda for admlesoa to the echoot: the mudeet wil be reqoired to pervs ¢ full cours of ody as defined ty 4 CFR QAM GH Cam « deatgnated official of the aherwe 
ed patroa) and |i authorieed (0 ime thls form. 


tack offictal: 


Nema of dengnated schol officiu! & tithe (print or type! 


Nam Date and place lacuna fevty aed priua) 
Wicole Antini, Student Coord 


+ Stans Comifession: | have read and cerned to comply with the tert and conditions of may admindon ated thoed of aap nxtanmon of ray 46 ipecified on pape 2, ft certify thet atl 
ormation prodded on bls form refers to me amd is trae acd corte to the best of my kiscwieripe, [ certify that [seek to enter ar pweneln ja the United Stnieg tmpormnly, end solety for 
| perpow of punmaing « full conwe of rtecly of the school memed on item 2 of this form. 0 also wuthoried Un Rasred acho! 16 peleeee any Informations Coes may necereie why Labs St tmerpacd 
the ING purraact to 6 CYT 140g). 


mature of ttudent: Name of student (print or rypet: 


“Aonomed atta 


o 
Nanie of parent of Quardlen jpn or iypel: 


fetafe or province) fcounty} 


manure of pureat or guxrdban (/fsudtene by unter 15)/ 


ddrean of Parent of gunrdlan: facreet) ferty) 


rr pg 


em [-20M-N/{-201D Copy (Rev. 6-2-00)N 


Pot offivial us only 
Mera fflins tnckere Nomber 


This is the INS notification to a Florida flight school of Mohamed Atta's student visa. Atta 
piloted one of the planes that crashed into the World Trade Center towers. Although the INS 
approved his application before 9/11, the formal notification did not go out until months 
afterward. The INS blamed a bureaucratic backlog. 


BREST 

Bureaucracy—the unelected organizations 
that carry out government policy; more 
generally, a form of organization with 
division of labor, a hierarchy of authority, 
and impersonal rules. 


U.S. Department of Justice 


In one way, the episode embodies 
the faults of bureaucracy in general and 
the INS in particular. Not only had the 
government failed to spot terrorists seek- 
ing entry into the country, it sent the no- 
tice of their approval after they had died. 
Congress later scrapped the INS, splitting 
its responsibilities between two parts of 
the Department of Homeland Security. 

The 9/11 attacks also showed an- 
other face of government service. Fire- 
fighters and other “first responders” ran 
toward the burning towers. Hundreds 
died. In the months afterward, authori- 
ties sped to clear the enormous wreckage. 
At the Pentagon, within a day of the at- 
tack, thousands of civilian and military 
personnel resumed their work in the un- 
damaged sections. An air force sergeant 
said, “We just want to do our job.”' By the 
first anniversary of the attacks, the De- 
fense Department had rebuilt the crash 
site, under budget and ahead of schedule. 

Government bureaucracy is some- 
times slow and frustrating, sometimes 
swift and heroic. Whether for good or ill, 
it touches each of us. So what is it, and 
how did it become so strong? By a rough 
definition, bureaucracy is the sum of 
government organizations that carry 
out public policy. In that sense, every 
government in history has had a bureau- 
cracy. By a more precise definition, from 
the sociologist Max Weber, bureaucracy 
also involves a division of labor, a hier- 
archy of authority, and impersonal rules. 
Upset with such rules, people often sneer 
at “bureaucracy.” Here, we apply the 
term in a neutral sense. Likewise, we use 
the term bureaucrats for those who staff 
government organizations. 


In drafting the Constitution, the framers made no mention of “bureaucracy” 
or “administration.” Although they explicitly authorized the creation of the armed 
forces and the appointment of diplomats, they made only brief mention of “heads 
of Departments” and “inferior officers.” They did not define what kinds of organiza- 
tions those people would work in, or what their responsibilities would be. 


For much of the nineteenth century, the federal civilian workforce was small, 


Bureaucrat—an unelected government 
employee who administers government 
policy by adhering to rules and procedures. 


and its members got their jobs mainly through the patronage of politicians. In 
the twentieth century, merit hiring eventually replaced patronage while the federal 
workforce grew in size and professionalism. As the issues became more complex, 
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lawmakers kept delegating authority to the bureaucracy) Indeedjitgainedso much "~~~ == 
autonomy that scholars started to speak of an administrative state. So although Fitton ti Trae: 
bureaucrats are part of the executive branch, it makes sense to consider them sepa- pence eu i aedcaie se oo 
rately from the institution of the presidency, which we discuss in the previous ah Se ane eee er 
ae igae officials) have delegated much of their 
. The bureaucracy also draws power from alliances with congressional com- ake heii 
mittees, interest groups, and think tanks. Bureaucrats deal with people who share _ Frontline worker—a government employee 
their interest or expertise. Within each field, people know one another, work on who has the physical task of carrying out 
similar issues, and read the same publications. In formal and informal settings, Public policy, often in direct contact with the 
they can deliberate on concerns that may be too technical to draw popular at- _-general public. 
tention. These concerns, however, may have a deep impact on the public’s well- 
being. One danger is that the bureaucrats may be making decisions in isolation 
from the people whose lives they affect. Yet bureaucrats can also foster deliberative 
democracy by “speaking truth to power.” Because most of them do not serve at 
the pleasure of politicians, they can supply honest information and analysis even 
when it is unpleasant. 
What is the result of bureaucratic power? Some say that the administrative state 
has helped make America fairer and safer. Despite complaints about paperwork, 
they add, it has also left the country richer. Of many possible examples of bureau- 
cratic success, one should be familiar to every reader of this book. In 1967, the De- 
fense Advanced Research Projects Agency launched a computer network that got 
little media attention at the time. It later turned into the Internet.’ 
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Mauor Issue 
® How does bureaucracy affect everyday life? 


Federal law enforcement officers, Social Security claims representatives, 
and State Department consular officials are all frontline workers. Studies 
of bureaucracy also call them “field” staff, even though technology now 
enables many to work at headquarters. They have the physical task of car- 
rying out public policy.* You meet them if you have a problem with a gov- 
ernment agency, or if the agency deems you a problem. For instance, if 
you have a hard time getting a passport, you probably need to speak with 
an official of the Passport Services Directorate of the State Department’s 
Bureau of Consular Affairs. 

Frontline workers must answer to management, which sometimes 
has many layers. They must also follow elaborate guidelines. Yet even the 
biggest rulebook cannot anticipate every situation that these workers will 
face. They must use judgment, which is why the government seeks able 
people for these jobs. The terror war illustrates the importance of “judg- 
ment calls.” 

On December 14, 1999, a follower of Osama bin Laden drove onto 
a ferry from Canada into Washington state. Before going farther, he had 
to clear a U.S. checkpoint. “He approached in my lane, and I just started to 
ask him a couple of routine Customs questions,” said Diana Dean, a 
veteran inspector.’ When he grew edgy, Dean asked him to open his trunk. 
With two other inspectors, she found explosives. They also spotted a map 
with a circle around Los Angeles International Airport (LAX). These Cus- 
toms officials had just foiled the “Millennium Plot” to carry out a deadly 
bombing on New Year’s 2000. 2 er m 

Sometimes headquarters will foil a frontline worker. On July 10,2001, = ce 
an agent at the FBI’s Phoenix field office wrote to headquarters that the bin The Millennium Plot 7 . | 
Laden network might be sending students to the United States for flight failed because Customs Inspector Diana Dean did her job. 


training. FBI officials in Washington took no action, missing a lead that 
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might have provided important clues about the terrorists’ plans. The agent later 
told a congressional inquiry, “I understand that the people at FBI Headquarters are 
terribly overworked and understaffed, and they have been for years.... I knew that 
this was going to be at the bottom of the pile, so to speak, because they were dealing 
with real-time threats, real-time issues trying to render fugitives back to the United 
States from overseas for justice. And again, it is a resource issue.”” 


Information 


In deliberating on policy issues, lawmakers and executive officials need numbers. 
Debates on education policy, for instance, hinge on measures of school perfor- 
mance. And under the No Child Left Behind Act, schools face federal penalties if 
they fail to meet certain statistical goals. Because of the need for accurate data, the 
federal government spends more than about $8 billion a year to gather, analyze, and 
publish statistics.° Dozens of agencies do this work. For some, such as the Bureau of 
Labor Statistics, it is the core of their mission.’ This work may seem dry, but it may 
cause fights. 

In 2005, the Bureau of Justice Statistics issued a report saying that police 
were equally likely to stop drivers of different racial and ethnic groups. But the 
report also found that, after a traffic stop, officers were much more likely to search 
or arrest African Americans and Hispanics. The bureau’s director wanted to in- 
clude the latter finding in a press release. His superiors disagreed and fired him. 
“There’s always a natural and healthy tension between the people who make the 
policy and the people who do the statistics,” he reflected. “That’s there every day 
of the week, because some days you're going to have good news, and some days 
youre going to have bad news.”® 

Measurements of poverty or unemployment underlie billions in federal spend- 
ing. If the measurements go wrong, then much of the money goes to waste. For 
instance, the government does not adjust poverty levels for regional living costs, so 
it may overstate problems in low-cost areas while understating them in expensive 
ones. Adequate data are essential to deliberation about the problem. “You can’t fix 
a problem if you misunderstand it, so if we are serious about tackling poverty, we 
need to get serious about accurately measuring poverty,” said New York City mayor 
Michael Bloomberg in 2008.’ 

Statistical programs often raise privacy concerns. Each year, the Census Bureau 
requires 3 million households to fill out the American Community Survey. Repre- 
sentative Ted Poe (R-TX) says: “The primary purpose of the census is to enumer- 
ate our population, not inquire how much you pay for your utilities, if you have 
emotional problems or if you had a job last week.""' In response to such criticisms, 
Census officials have long held that they have a spotless record of guarding privacy, 
and that the information is vital to deliberation on issues such as housing quality. 
Even so, there have been abuses. During World War II, the Census Bureau helped 
in the internment of Japanese Americans by providing officials with names and ad- 
dresses. For decades, the bureau flatly denied this activity, admitting only that it had 
turned over statistical data. In 2007, historians published documents showing that 
these denials were false.' 

For individuals and businesses, meeting government information require- 
ments takes about 10 billion hours a year.'!> The owner of a small business that 
makes pipe organs once showed a congressional committee the piles of federal re- 
ports that he must file. He also noted two forms that the Environmental Protection 
Agency requires for a toxic substance inventory: “Through their Web site, which 
includes 195 pages of instruction on how to complete the two different forms, 
the EPA estimates that both forms will take approximately 82 hours combined, to 
complete. I currently charge clients $50.00 per hour for labor costs. That amounts 
to $4,100 additional cost to report on lead usage that is just barely over the mini- 
mum level for most in my industry.” 


Frustrated citizens refer to such paperwork as 
red tape, after the ribbon that English officials once 
used to bind legal documents.'° In response to those 
who would scrap all red tape, agency officials note 
that every form starts with somebody’s demand for 
it.'° In the case of the inventory, EPA officials would 
say that small businesses account for a large share of 
toxic substances, and that the government must track 
these materials. 


Administrative Rules 


Many federal laws delegate important decisions to the 
bureaucracy. The Federal Land Policy and Manage- 
ment Act, for example, directs the Interior Department 
to “promulgate rules and regulations to carry out the 
purposes of this Act and of other laws applicable to the 
public lands.”"” Rules and regulations mean the same 
thing, so we will use the shorter word and speak of 
administrative rules. 

Congress finds it hard to avoid delegation. In 
drafting clean water bills, lawmakers would have to put 
a vast effort into listing every pollutant, and it would 
be impractical for them to pass another law when- 
ever polluters put out a new one. For such specifics, 
Congress relies on executive officials. Delegation can 
also serve a political purpose. Vague legislation allows 
lawmakers to shift responsibility for irksome details. 
The 1996 Telecommunications Act has dozens of pro- 
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Instructions for Form 


1040-SS 


461 


Department of the Treasury 
Internal Revenue Service 


U.S. Self-Employment Tax Return (Including the Additional Child Tax Credit for 
Bona Fide Residents of Puerto Rico) 


Section references are to the Internal 
Revenue Code unless otherwise noted. 


General Instructions 
What’s New 


Maximum income subject to social 
security tax. For 2009, the maximum 
amount of self-employment income 
subject to social security tax is $106,800. 


Optional methods to figure net 
earnings. For 2009, the maximum 
income for using the optional methods is 
$4,360. 


Making work pay credit. For tax years 
2009 and 2010, if you have earned 
income from work you may be able to 
take this credit. It is 6.2% of your earned 
income but cannot be more than $400 
($800 if married filing jointly). Bona fide 
residents of Puerto Rico, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands, Guam, and the 
U.S. Virgin Islands will receive this credit 
from their territorial governments. 


Government retiree credit. For 2009, 
you may be able to take this credit if you 
receive a government pension or annuity. 
Bona fide residents of American Samoa 
and Puerto Rico who are not required to 
file Form 1040 can use this form to claim 
the credit, See the instructions for line 10 
on page SS-4 for more information. 


At the time these instructions went 

to print, Congress was considering 

legislation that would change how 
bona fide residents of American Samoa 
and Puerto Rico will claim the 
government retiree credit. To find out if 
legislation was enacted, go to www.irs 
gov. 


Reminders 


Electronic filing. You may be able to 
e-file Form 1040-SS if you are claiming 
only the additional child tax credit. For 
general information about electronic filing, 
visit www.irs.gov/efile and click on 
“Individual Taxpayers.” 


Estimated tax payments. If you expect 
to owe self-employment (SE) tax of 
$1,000 or more for 2010, you may have to 
make estimated tax payments. Use Form 
1040-ES, Estimated Tax for Individuals, 
to figure your required payments and for 
the vouchers to send with your payments. 


Courtesty of the Internal Revenue Service; U.S. Department of the Treasury 


visions telling the Federal Communications Commis- 
sion (FCC) to heed the “the public interest,” but it fails 
to define the term. Critics say that the standard is so 
broad that it invites abuse, whereas supporters say that 
congressional intent is clear." 

Federal agencies issue thousands of rules each year. The effects surround us. 
If you look inside your bicycle helmet, you should see a warning label that it can- 
not protect you against all possible impacts and that serious injury could occur. 
The Consumer Products Safety Commission requires that warning.” If you open a 
package of prunes and notice that they are all about the same size, you may thank 
the U.S. Department of Agriculture. Its rules specify, “Not more than 5%, by count, 
of the plums or prunes in any package may vary more than one-fourth inch in di- 
ameter.” If your school wants to receive federal funds for work-study programs or 
other purposes, it must have accreditation under the rules of the U.S. Department 
of Education.”! 

The Administrative Procedure Act lays out the steps of the rulemaking 
process. First, the agency must post a notice of the proposed rule in the Federal 
Register, a daily publication. Second, the agency must let interested individu- 
als and groups present views and information. Third, the agency must publish 
the final rule in the Federal Register, along with an explanation of purpose and 
responses to public comments. Fourth, the final rule goes into effect no sooner 
than thirty days after publication. 

This process aims for accountability and deliberation. By reading the Federal 
Register and offering opinions, citizens can presumably follow what the bureaucracy 
is doing and help officials reason about public policy. One catch is the sheer mass 
of rulemaking. The 2008 volume of the Federal Register totaled 79,435 pages, or 
an average of 218 pages a day (see Figure 15-1). Much of this material is complex 


Purpose of Form 

This form is for residents of the U.S. 

Virgin Islands (USVI), Guam, American 
Samoa, the Commonwealth of the 
Northern Mariana Islands (CNMI), and the 
Commonwealth of Puerto Rico (Puerto 
Rico) who are not required to file a U.S 
income tax return. One purpose of the 
form is to report net earnings from 
self-employment to the United States and, 
if necessary, pay SE tax on that income. 
The Social Security Administration (SSA) 
uses this information to figure your 
benefits under the social security 
program. SE tax applies no matter how 
old you are and even if you already are 
receiving social security or Medicare 
benefits, 


See Who Must File below tor 
additional uses of this form 


You may also be required to file an 
income tax return with the government of 
Guam, American Samoa, the USVI, the 
CNMI, or Puerto Rico. Check with your 
local tax office for more details 


Who Must File 
You must file Form 1040-SS if: 

1. You, or your spouse if filing a joint 
return, had net earnings from 
self-employment (from other than church 
employee income) of $400 or more (or 
you had church employee income of 
$108.28 or more—see Church 
Employees on this page); 

2. You do not have to file Form 1040 
with the United States; and 
You are a resident of: 

Guam, 

American Samoa, 

. The USVI, 

The CNMI, or 

. Puerto Rico (you can file either 
Form 1040-PR (in Spanish) or Form 
1040-SS). 


Even if you have a loss or little 
income from self-employment, it 
may benefit you to file Form 


1040-SS and use either “optional 
method" in Part VI. See Part VI on page 
SS-8. 

If (2) and (3) above apply, you also 
must file Form 1040-SS (or you can use 
Form 1040-PR in Spanish if you are a 
resident of Puerto Rico) to 
¢ Report and pay household employment 
taxes; 


®Q20T7D wo 


Cat. No, 26341 


¢ Report and pay employee social 
security and Medicare tax on (a) 
unreported tips, (b) wages from an 
employer with no social security or 
Medicare tax withheld, or (c) uncollected 
social security and Medicare tax on tips or 
group-term life insurance (see the 
instructions for Part |, line 5, on page 


© Claim excess social security tax 
withheld; 

© Claim the additional child tax credit 
(bona fide residents of Puerto Rico only); 
* Claim the health coverage tax credit 
(bona fide residents of Puerto Rico only); 
and 

© Claim the government retiree credit 
(bona fide residents of American Samoa 
and Puerto Rico only) 


Who Must Pay SE Tax? 


Self-Employed Persons 

You must pay SE tax if you had net 
earnings of $400 or more as a 
self-employed person. If you are in 
business (farm or nonfarm) for yourself, 
you are self-employed 


You must also pay SE tax on your 
share of certain partnership income and 
your guaranteed payments. See 
Partnership Income or Loss beginning on 
page SS-6. 


Church Employees 

If you had church employee income of 
$108.28 or more, you must pay SE tax on 
that income. Church employee income is 
wages you received as an employee 
(other than as a minister or member of a 
religious order) of a church or qualified 
church-controlled organization that has a 
certificate in effect electing exemption 
from employer social security and 
Medicare taxes. 

If your only income subject to 
self-employment tax is church employee 
income, skip lines 1a through 4b in Part 
V. Enter “-0-" on line 4c and go to line 5a 


Ministers and Members of 
Religious Orders 

In most cases, you must pay SE tax on 
salaries and other income for services 
you performed as a minister, a member of 
a religious order who has not taken a vow 
of poverty, or a Christian Science 
practitioner. But if you filed Form 4361, 
Application for Exemption From 
Self-Employment Tax for Use by 


The IRS has hundreds of different forms. Here is one page of instructions 
from one such form, IRS Form 1040-SS, U.S. Self-Employment Tax Return. 


Red tape—official forms and procedures, 
which are often burdensome. The term 
stems from a British tradition of binding 
documents with red cloth tape. 


Administrative rules—formal regulations by 
executive branch agencies, usually to carry 


out legislation. 


Administrative Procedure Act—the 1946 
law that set out the process by which 
federal executive agencies propose and issue 


regulations. 


Accountability—the state of being 
responsible for official acts in which success 
means recognition and reward, while failure 
means some form of punishment. 
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and highly specialized. Consider this example: 
“(A) Luffing boom tower cranes shall have a 
boom angle indicator readable from the oper- 


New Federal Register Pages by Decade 


800,000 
ator’s station. (B) Hammerhead tower cranes 

Nae manufactured more than one year after the 
De effective date of this subpart shall have a hook 
500,000 radius indicator readable from the operator’s 
S 400,000 station.” 
ieee One may remember James Madison’s 
Spee warning against “laws that are so voluminous 
es 


200,000 
100,000 
0 


that they cannot be read, or so incoherent that 
they cannot be understood.” The rulemakers 
would argue that Congress has ordered them 
1940s 1950s 1960s 1970s 1980S 1990s 2000s to handle technical issues that require spe- 
Decade cialized language. If they included less detail, 
critics would accuse them of vagueness. Yet 


FIGUR' 1 Rules may vary in length from just a few pages to several hundred. A ; 

very rough measure of the scope of regulation is the annual number of pages in The regulatory officials have acknowledged that 
Federal Register. Although Democratic and Republicans presidents alike have talked they could make their work more readable. 
about curbing federal regulation, the trend has pointed upward since the mid-1980s. The Clinton administration launched a “plain 
The figure for the 2000s is a projection based on a nine-year average. language” initiative to cut gobbledygook in 


Source: Clyde Wayne Crews Jr., Ten Thousand Commandments: An Annual Snapshot of the Federal federal rules. The effort goes on, and it has 


Regulatory State (Washington, DC: Competitive Enterprise Institute, cei.org/cei_files/fm/active/0/ had some success (see www.plainlanguage. 
Wayne%20Crews%20-%20Ten%20Thousand%20Commandments%20-%2010KC%20-%202010 


x0v), but many rules remain hard for nonspe- 
.pdf, accessed October 13, 2010. The data exclude blank and jump pages. 8 ) y P 


cialists to decipher. 

The major nongovernmental players in 
rulemaking are interest groups (see Chapter 9). Businesses and labor unions track 
rules from the Occupational Safety and Health Administration, while farmers and 
ranchers watch the Department of Agriculture. By providing agencies with argu- 
ments and data, these groups do make a mark on policy.” One view is that this pro- 
cess can improve rulemaking, because interest groups can educate the bureaucracy. 
Another view is that the process is a closed system. Although rulemaking may affect 
everyone, only an elite few take part. Adherents of this view might quote Madison: 
“Every new regulation concerning commerce or revenue... presents a new harvest 
to those who watch the change and can trace its consequences.””° 

To improve openness and deliberation, the government now puts proposed 
rules on the Internet. Citizens can post comments and read what others have said. 
Ideally, this process will allow policymakers to weigh a greater variety of views while 
deliberating on policy.” Although public comments can be helpful, it is not yet clear 
that ordinary citizens know about the system. 

The Constitution vests the lawmaking power in Congress. In 1825, Chief Jus- 
tice John Marshall wrote that “the maker of the law may commit something to 
the discretion of the other departments, and the precise boundary of this power 
is a subject of delicate and difficult inquiry.””” The Supreme Court has only twice 
overturned laws on grounds of unconstitutional delegation. In Panama Refining 
Co. v. Ryan (1935), the Court invalidated a part of a law authorizing the executive 
branch to forbid certain interstate shipments of oil.?* In Schechter Poultry Corp. v. 
United States (1935), the Court struck down other provisions of the law allowing 
“codes of fair competition.” Justice Cardozo wrote, “This is delegation running 
riot.” The Administrative Procedure Act has since supplied safeguards that the 
Court found lacking. 

ee = aye SEL oor ony The administrative state’s boundaries also cross into another branch of the 


ERAS government. When agencies find violations of rules, or when the affected par- 
Administrative law judge (ALJ)—a federal ties dispute an agency’s interpretation, the case often goes to an administrative 
official who conducts hearings, makes law judge (ALJ). Despite their title, AL]s are part of the executive branch, not the 


findings, and offers recommendations for judiciary. They preside over hearings, develop records, apply legal expertise, and 


resolving disputes over an agency's actions. render decisions. 
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The administrative state has important economic impacts. The Office of Manage- 
ment and Budget (OMB) studied 95 major federal rulemaking actions between 1999 
and 2009. On the cost side, it looked at such things as the expense of pollution control 
equipment. On the benefit side, it put a dollar value on preventing death and injury, 
among other things. It estimated that total annual benefits of these rules ranged from 
$128 billion to $616 billion while the costs ranged from $43 billion to $55 billion.®° 
Such figures are in dispute. Arguing that the OMB cost figure only involved a small 
set of rules, conservatives cited a 2005 report for the Small Business Administration 
that pegged the total cost of all rules at $1.1 trillion”! Conversely, the head of a liberal 
advocacy group said, “We don’t have an adequate data set. My guess is that if we did, 
the benefits would exceed the cost in a wider spread than the OMB report shows.” 

Colleges and universities must follow federal rules about student aid, labor rela- 
tions, workplace safety, disposal of hazardous wastes, and other matters. In many ways, 
regulation has made these institutions safer, fairer, and more accessible to those with 
disabilities. But good things come at a cost. Stanford University has reckoned that its 
regulatory costs equal 7.5 cents for every tuition dollar.’ A study of a private university 
in the Midwest put the figure at 11.7 cents.*t According to Senator Lamar Alexander 
(R-TN), a former president of Vanderbilt University and secretary of education, the 
cost of regulation is not likely to decline. Speaking to the American Council on Edu- 
cation in 2009, Alexander stood beside a six-foot stack of rules that he said would 
continue to grow. “I am convinced,” he told the presidents and chancellors, “that the 
greatest threat to higher education is not underfunding, but overregulation.”* 


THE BUREAUCRACY'S STRUCTURE AND SIZE 


Masor Issue 
® Why is the bureaucracy so big and complicated? 


Now that we have looked at what bureaucrats do, it is time to examine the organi- 
zations in which they work. Federal government organizations go by many names. 
The most familiar are the 15 departments whose secretaries belong to the president’s 
Cabinet. There are also independent agencies, including organizations such as the 
Environmental Protection Agency (EPA) and the National Aeronautics and Space 
Administration (NASA). Under law, there is little difference between a cabinet-level 
department and an independent agency. But cabinet status has political heft. Saying 
that their members should have a “seat at the cabinet table,” veterans groups long 
lobbied to “elevate” the Veterans Administration to the Department of Veterans 
Affairs. In 1988, Congress granted their wish. Many environmentalists seek such 
a promotion for EPA. “Psychologically, it would deliver a strong message as to the 
importance of the agency. It would also help strengthen relationships with leaders 
in other departments,” said former EPA administrator Christine Todd Whitman.” 

Large government organizations may have many parts, which bear names such 
as bureau, office, or administration—and there are further subdivisions. The Na- 
tional Weather Service is part of the National Oceanic and Atmospheric Admin- 
istration, which in turn is part of the Department of Commerce (see Figure 15-2). 

Cabinet departments and independent agencies answer to the chief executive. 
Their heads are appointees of the president, who can fire them at will. Independent 
regulatory commissions, such as the FCC, are different. The president names the 
members and the chair, subject to Senate confirmation, but these officials serve fixed 
terms and are not subject to presidential dismissal, except for good cause, such as 
corruption. The basic idea is to shield members from political pressure, so they can 
deliberate in the public interest. These bodies set broad policies through administra- 
tive rules, and enforce these policies in specific cases. The Supreme Court long ago 
upheld their constitutionality, saying that their duties are “neither political nor execu- 
tive but predominantly quasi-judicial and quasi-legislative.”” 


Ea i 

Office of Management and Budget 
(OMB)—a White House office that drafts 

the president's budget message, prepares 
budget documents, advises the president 

on economic and regulatory matters, 

and oversees management of the federal 
government. 


Independent regulatory commission—a 
government organization that issues rules 
and conducts quasi-judicial proceedings. 
The president names the members and the 
chair of each commission, subject to Senate 
confirmation, but these officials serve fixed 
terms and are not subject to presidential 
dismissal without good cause. 
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The “quasi-judicial” and “quasi-legislative” tasks have been in the news. Crisis 
in the financial services industry led to charges of lax enforcement and prompted 
Congress to pass reform legislation in 2010. When the Federal Trade Commission 
launched a “do not call” registry to block unwanted sales calls, telemarketers filed 
a lawsuit saying that it lacked authority. A court sided with the telemarketers, but 
Congress swiftly authorized the registry. Aggressive action by the independent 
regulatory commissions is nothing new. More than half a century ago, Justice Government-sponsored enterprise 
Robert Jackson wrote that such bodies “have become a veritable fourth branch of  (GSE)—a federally chartered but privately 
the Government.”?® owned corporation that seeks to improve the 

Congress has set up government corporations to supply goods or services when _ flow of credit. 
the free market seems to fall short. The U.S. Postal Service (USPS), which started as a 
cabinet department, is one example. Although many companies offer efficient pack- 
age service, the USPS contends that they could not ensure low-cost delivery of letters 
to every American address. To keep USPS afloat, the law bans private competition 
for first-class mail. Congress has also established government-sponsored enterprises 
(GSEs), privately held corporations that seek to improve the flow of credit. Two such 
corporations, the Federal National Mortgage Association (“Fannie Mae”) and the 
Federal Home Loan Mortgage Corporation (“Freddie Mac”), arguably played a part 
in the financial crisis by underwriting loans to people who could not afford them. 


Pa aa 
Government corporation—a government- 
owned corporation that provides goods 
or services for which the private sector 
presumably cannot meet the need. 


Jurisdiction 


When a major issue has multiple dimensions, it is hard to map jurisdiction. One 
might think that drug control belongs to the Drug Enforcement Administration 
(DEA) of the Department of Justice. But fighting the global drug trade requires di- 
plomacy, which engages the State Department. Drug problems involve prescription 
medications, which are under the Food and Drug Administration. Drugs may cause 
workplace hazards, bringing in the Department of Labor. In fact, as Table 15-1 sug- 
gests, nearly every major federal organization has some stake in the issue. 

During the 1980s, many lawmakers said that lack of coordination hindered 
the war on drugs. They cited cases where the DEA ignored leads from the Customs 
Service and where various agencies all claimed credit for the same seizures of drug 
profits, thereby inflating government statistics.” Congress then created the Office 
of National Drug Control Policy to coordinate federal efforts against drug abuse. 
Without direct authority over agency budgets, however, this office has had limited 
success. 

Additional concerns about bureaucratic coordination arose after the terror at- 
tacks of 2001. “If you look at a diagram of all the entities in Washington addressing 
terrorism,” said one expert, “it looks like a bowl of spaghetti.”*° President George W. 
Bush established a White House “czar” for homeland security, but as with the “drug 
czar,’ lack of authority became a problem. Congress’s answer was the largest reorga- 
nization since the birth of the Defense Department in 1947. The new Department 
of Homeland Security (DHS) combined 22 existing 
organizations. The reorganization created its own 
jurisdictional tangles. On the one hand, many other 
government organizations still dealt with aspects of 
homeland security. “Turf battles” were inevitable, 
and the new department soon quarreled with the 
FBI."! On the other hand, DHS took in organizations 
with many duties unrelated to homeland security. 

One is the Coast Guard, which has five broad 
missions: maritime safety, maritime security, mo- 
bility of goods and people, protection of natural 


Courtesty of the Department of Homeland Security 


The Department of 


resources, and national defense. Since Congress es- Homeland Security's National Operations Center, the nation's nerve center for 
tablished the Coast Guard in 1915, writes journalist information sharing and domestic incident management, which coordinates 
Timothy Noah, it has been “the rolling stone of U.S. antiterrorism efforts of federal, state, territorial, tribal, and local governments, as 


government agencies.” At first, one of its biggest well as the private sector. 
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“TABLE 15-1. | FEDERAL DRUG CONTROL FUNDING, BUDGET AUTHORITY IN 


| MILLIONS OF DOLLARS 


FY 2007 FY 2008 FY 2009 
Final Enacted Request 
Department of Defense {|S} te} 1,177.4 1,060.5 
Department of Education 495.0 431.6 218.1 
Department of Health and Human Services 
Centers for Medicare & Medicaid Services - 45.0 265.0 
Indian Health Service 148.0 173.2 162.2 
National Institute on Drug Abuse 1,000.0 1,000.7 1,001.7 
Substance Abuse and Mental Health Services Administration 2,443.2 2,445.8 2,370.6 
Total HHS 3,591.4 3,664.8 S/S BS 
Department of Homeland Security 
Office of Counternarcotics Enforcement D5) Dy) 4.0 
Customs and Border Protection 1,968.5 2,130.9 2,191.9 
Immigration and Customs Enforcement 422.8 412.3 428.9 
U.S. Coast Guard 1,080.9 1,004.3 1,071.0 
Total DHS 3,474.8 300021 3,695.8 
Department of the Interior 
Bureau of Indian Affairs 2.6 6.3 6.3 
Department of Justice 
Bureau of Prisons 65.1 67.2 69.2 
Drug Enforcement Administration 1,969.1 210523 2,181.0 
Interagency Crime and Drug Enforcement 497.9 497.9 531.6 
Office of Justice Programs 245.5 222.8 114.2 
Total DOJ Qed, 253935) ee 2,896.0 
ONDCP 
Counterdrug Technology Assessment Center 20.0 1.0 5.0 
High Intensity Drug Trafficking Area Program 224.7 230.0 200.0 
Other Federal Drug Control Programs 193.0 164.3 189.7 
Drug-Free Communities BYE 90.0 80.0 
National Youth Anti-Drug Media Campaign 99.0 60.0 100.0 
Salaries and Expenses 26.8 26.4 26.8 
Total ONDCP 464.4 421.7 421.5 
Small Business Administration 1.0 1.0 1.0 
Department of State 
Bureau of International Narcotics and Law Enforcement Affairs 1,055.7 640.8 WAVED 
United States Agency for International Development 239.0 361.4 315.8 
Total State 1,294.7 1,002.2 1,489.0 
Department of Transportation 
National Highway Traffic Safety Administration 2.9 a7, DF] 
Department of Treasury 
Internal Revenue Service 55.6 SES 59.2 
Department of Veterans Affairs 
Veterans Health Administration 354.1 447.2 465.0 
Total $13,844.0 $13,655.4 $14,114.1 


Note: Detail may not add due to rounding. 
In addition to the resources displayed in the table above, the administration requested $385.1 million in FY 2008 supplemental funding for counternarcotics 
support to Mexico and Central America. 


Source: Office of National Drug Control Policy, National Drug Control Strategy FY 2009 Budget Summary, February 2008, at www. whitehousedrugpolicy 
gov/publications/policy/O9budget/tbl_2.pdf 
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jobs was to stop smugglers who were evading tariffs, so it was natural that Congress 
kept it in the Treasury Department. During World War I and II, it temporarily moved 
to the Navy Department (which later became part of the Defense Department). Trea- 
sury remained its home until 1967, when Congress put it in the new Transportation 
Department. There it stayed until the homeland security reorganization. 
Coordination problems plagued the federal response to the 2010 oil spill in the 
Gulf of Mexico. There was initial confusion about the size and scope of the spill. “It’s 
a lot like Custer,” said former senator Bob Graham (D-FL), co-chair of a presidential 
commission that investigated the incident, referring to the 1876 battle that killed 
General George Armstrong Custer and most of his troops. “He underestimated the 
number of Indians on the other side of the hill and paid the ultimate price.” Lo- 
cal official Billy Nungesser criticized coordination by the command post in Houma, 
Louisana. “It became a joke,” he said. “The Houma command was the Wizard of Oz, 


some guy behind the curtain.”* 


As we discussed in Chapter 3 on federalism, multiple layers of government 
make jurisdictional issues even more complex. State and local agencies may overlap 
with federal agencies, and with one another. In California, for instance, policy on 
elementary and secondary education may involve the federal Department of Educa- 
tion, the state Board of Education, the state superintendent of public instruction, 
the state secretary of education, and 967 different school districts. 


Size of Government 


In addition to jurisdictional questions, the sheer size of the federal government is an 
issue. Just before the financial crisis of 2008, federal spending took a smaller share of 
gross domestic product (20.5% in fiscal 2008) than it did two decades before (21.3% 


in fiscal 1988). When the crisis hit, however, 
gross domestic product shrank, and Congress 
stepped up spending in order to stimulate the 
economy. As a result, the figure exceeded 27%, 
the highest since World War II.“ Although the 
United States has tended to spend less on gov- 
ernment than many other nations (see the 
International Perspectives box), such changes 
may affect its relative standing. 

Figures on government employment (see 
Figure 15-3) offer a different picture of the size 
of government. Although the 2009 economic 
stimulus measure was likely to increase federal 
employment, administration officials estimated 
that most of the jobs that it created would be 
in the private sector. But federal employment 
figures are not the whole story. As the federal 
workforce shrank in the late twentieth century, 
state and local payrolls grew, and much of the 
increase reflected federal mandates. Moreover, 
of the federal government has increasingly re- 
lied on outsourcing, giving grants or contracts 
to the private sector. According to one estimate, 
more than 10 million jobs came from federal 
grants and contracts in 2005, up from.7.5 mil- 


lion in 1990.‘° If you measure the size of the federal government by its civilian and 
military workforce plus its grantees and contractors, you get a very different picture. 
Between 1990 and 2005, this total increased from 12.6 million to 14.6 million. 
Government programs grow for many reasons, including pressures from pow- 
erful constituency groups. Federal employees have themselves become an important 


political force, as we shall now see. 
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FIGURE 15-3 State and local governments now employ more than four times as 
many people as does the federal government. 


Source: US Office of Management and Budget, Budget of the United States Government 
Fiscal Year 2009—Historical Tables www.whitehouse.gov/omb/budget/fy2009/sheets/ 
hist17Z5.xls 


eee aa ee 
Outsourcing—in the context of public policy, 
the practice of carrying out government 
functions by giving grants or contracts to the 
private sector. 
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Government Employment as a Percentage of the Labor Force 
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Source: Pilichowski, E. and E. Turkisch (2008), "Employment in Government in the Perspective of 
the Production Costs of Goods and Services in the Public Domain", p.20, OECD Working Papers on 
Public Governance, No. 8, OECD Publishing. doi:10.1787/245160338300. Reprinted with permission. 


Merit system—a government personnel 
practice in which hiring and promotion 
hinges on individual qualification instead of 
political affiliation. 


Spoils system—the practice of giving jobs or 
contracts on the basis of political ties instead 
of merit. 


Pendleton Act (Civil Service Reform 
Act)—an 1883 federal law that set up a 
merit-based system for choosing government 
employees and supervising their work. 


International Perspectives 


Percent 


0 
ss re eC Although the United States ranks low in overall government 


expenditures, it has a substantial public workforce. 
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The Size of Government 


Although the United States has a fairly substan- 
tial workforce by international standards (see 
Figure 15-4), it spends a smaller percentage of its 
gross domestic product on the public sector than 
most large industrial democracies. Here are 2007 
figures for the G-7 countries: 


France 52.4 
Italy 48.5 
United Kingdom 447 
Germany 43.8 
Canada 39.0 
United States 37.4 
Japan 35:8%8 


One reason for the difference is that most 
other developed nations have national health in- 
surance. In the United States, private insurers are 
responsible for a large share of health costs, but 
both insurers and providers are subject to a wide 
variety of state and federal regulations. Figures 
may change in the years ahead, not only because 
of economic stimulus but also because the federal 
government may increase its role in health care. 

These measurements are complicated and 
subject to different interpretations. Even in the 
1830s, Tocqueville recognized problems of cross- 
national analysis: “it is as difficult to compare 
social expenditure as it is to estimate the relative 
wealth of the Union [i.e., the United States] and 
France. | would add that it would even be danger- 
ous to attempt to. When statistics are not based on strictly accurate calculations, they mislead 
instead of guide."*” 
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BUREAUCRATS AND BUREAUCRATIC POLITICS 


Mauor Issue 


® How does government define, measure, and encourage good performance by its 
employees? And how do these employees seek to influence policy? 


Presidential appointees fill only a few thousand of more than 2 million federal jobs. The 
rest serve under merit systems, which means that they do not lose their jobs simply 
because a new administration comes to power. 

It was not always so. Under the spoils system of the nineteenth century, gov- 
ernment posts went to the administration’s political supporters, who were often 
unqualified. When the White House changed parties, novices replaced experienced 
workers. Corruption was common, and the problem got worse as federal civil em- 
ployment grew from 26,274 in 1851 to 100,020 in 1881.** The latter year saw the 
assassination of President James A. Garfield. Newspapers reported that the assas- 
sin resented Garfield for spurning his pleas for a federal job. The stories fueled the 
movement for reform. Two years later, Congress passed the Pendleton Act, which 
required examinations for particular jobs. The law also set up the Civil Service 
Commission to run a personnel system on merit. 
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By the early twentieth century, merit hiring had become the norm for federal em- 
ployees. As the bureaucracy grew, public servants gained protections against arbitrary 
firing, and the Civil Service Commission settled employee disputes. Critics said that 
one body should not set the rules and settle disputes arising from those rules.” In 1978, 
President Carter persuaded Congress to overhaul the federal employment system. The 
reform replaced the Civil Service Commission with new bodies, including the Office of 
Personnel Management, which would now set federal personnel policy.” 

Until the middle of the twentieth century, most policymakers thought that gov- 
ernment workers should not join unions. Major New Deal labor laws excluded pub- 
lic employees. In 1962, President Kennedy signed an executive order giving federal 
workers the right to unionize and bargain collectively. With another executive order 
in 1969, President Nixon strengthened those rights. The 1978 reform included a Fed- 
eral Labor Relations Authority to administer relations with public-employee unions. 
These changes fostered the growth of these unions. In 2008, 33% of the federal work- 
force had union representation, compared with just 8.4% of private workers.*! 

In dealing with employers, federal unions lack a tool that the private sector 
counterparts enjoy: the right to strike. In 1981, when air traffic controllers broke 
the “no-strike” condition of their employment, President Reagan fired them (see the 
Pledges and Promises box). But government workers do have unique leverage, be- 
cause they help choose their ultimate bosses: elected officials. Together with retirees 
and adult kin, federal employees add up to a weighty voting bloc. They have particu- 
lar clout in areas near major federal facilities. Lawmakers from these areas serve as 
advocates for the federal workforce. 
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In 1981, air traffic controllers threatened to strike. President Reagan said that he sup- 
ported the right of private sector workers to strike but that public employees were different. 
"Government cannot close down the assembly line. It has to provide without interruption the 
~ protective services which are government's reason for being. It was in recognition of this that 
: the Congress passed a law forbidding strikes by government employees against the public 
se fety," He then read the form by which public employees swear that they wil not strike. It 
‘is for this reason that | must tell those who fail to report for duty this morning they are in 
violation of the law, and if they do not report for work within 48 hours, they have forfeited 
th ir jobs and will be terminated." 
Ww Reagan carried out the pledge and fired the controllers. Supporters said that the move 
helped restore presidential authority. Critics called it a blow against organized labor. 
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The American Postal 
Workers Union supported Barack Obama in the 
2008 presidential campaign. 


Hatch Act—a law restricting the political 
activities of federal employees. In 1993, 
Congress relaxed the restrictions. 


In 1939, Congress passed the Hatch Act, which barred federal employ- 
ees from most partisan political activities. In 1993, Congress amended the 
Hatch Act. While the law still forbids federal employees to engage in par- 
tisan activity on the job or to run in partisan elections, most may now use 
their off-duty hours on partisan campaigns. Accordingly, federal employee 
unions and their political action committees have become a major political 
force. Their get-out-the-vote drives played a part in helping Democrats win 
control of Congress in 2006 and the White House in 2008 (see the photo). 

Federal unions hire lobbyists. Because of the workers’ political power, 
these lobbyists can catch the eye of lawmakers. When homeland security 
became an issue, they helped ensure that airport screeners would be fed- 
eral employees. They were less successful with the new Department of 
Homeland Security. Over their objections, President Bush got Congress 
to give the department unusual leeway in setting work rules. 


Performance 


Courtesy of the American Postal Workers Union, AFL-CIO 


Federal employees are subject to firing for misconduct or poor work, but 
civil service protections often hinder dismissal. Employees have a right to 
appeal, which can take months. Government executives often fail to sup- 
port supervisors who want to fire an employee because they would rather 
avoid the time and paperwork that such a move would take. Estimates of “poor 
performers” in the federal workplace range from 4% to 14%.” In a 2008 survey, only 
30% of federal employees said that their work units would take steps against poor 
performers who could not or would not improve.*° Although most federal workers 
are competent, the poor performers cause disproportionate trouble, undermining 
morale and marring the public image of civil servants.” One bad scrape with a 
bureaucrat is more likely to stick in a citizen’s memory than a dozen cases of good 
service. 

Much the same is true with the issue of waste, fraud, and abuse. During the 
1980s, a federal study panel catalogued horror stories such as the Pentagon’s pur- 
chase of three-cent screws for $91 apiece. Many of the stories proved wrong. In the 
case of the screws, the report’s writers did not know how to read the accounting 
books.* Nevertheless, government waste is hardly a trivial issue. When the goy- 
ernment rushed to spend $19 billion for victims of Hurricanes Rita and Katrina, 
fraudulent and wasteful expenditures amounted to more than $2 billion.” The 
Government Accountability Office estimates that the federal government made 
$72 billion in improper payments in fiscal year 2008.°° 

Questions about the bureaucracy’s performance go beyond bad employees and 
needless expenses. How can citizens and elected officials tell how well a government 
organization is working? It is fairly straightforward to measure government activ- 
ity by inputs, such as how much money goes into a program, or how many staff- 
ers it employs. Such figures tell little about outcomes—how the program helps or 
hurts people.*' Believing that the federal government had done too little measure- 
ment of outcomes, President Clinton and Vice President Gore launched an effort to 
“reinvent government.” Federal agencies gathered and published more information 
about the results of their activities. The Department of Labor, for instance, devel- 
oped new measures of workplace safety, including data on injuries and deaths. 

Performance measurements prompt disagreement. Many teachers fault educa- 
tional testing, arguing that tests shed little light on how students fare. They also say 
that the testing itself is costly and distorts the educational mission of public schools. 
Answering such arguments, President George W. Bush told Congress in 2001, “If 
you test a child on basic math and reading skills, and you're teaching to the test, 
youre teaching math and reading. And that’s the whole idea.” 

When the government does find a reliable measurement for an outcome, 
then comes the problem of responsibility. In a federal system with 87,000 
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governments (e.g., states, counties, cities, school districts), where different levels 
share responsibility, it can be hard to assign credit or blame. If test scores drop, 
is the U.S. Department of Education responsible? Or does the problem lie with 
state education departments? Or local school boards? 


Organizational Culture 


A bureaucracy’s performance depends in part on its organizational culture, its 
members’ shared beliefs about how they should deal with problems and carry on 
their daily tasks. In other words, it is “the way we do things 
eres 

During the 1960s, NASA showed how a strong organi- 
zational culture could succeed. From astronauts to janitors, 
nearly everyone at NASA harbored a passion for putting 
Americans on the moon. NASA people thought that hard work 
could sweep away every obstacle. Gene Kranz, the flight direc- 
tor at NASA's Mission Control from 1962 to 1974, summed up 
the attitude: “Failure is not an option.” 

Failure becomes an option when an organizational cul- 
ture fails to adapt to new circumstances. The “can-do” spirit 
worked when Congress was adding billions to the space pro- 
gram’s budget. In the 1970s and 1980s, funding waned along 
with public enthusiasm and sense of mission. Although 
NASA had to make do with less money, its administrators still 
thought that they could meet an ambitious schedule for the 
space shuttle. Flight after flight took place without serious in- 
cident, which reinforced NASA's confidence. In 1986, however, 
Challenger blew up shortly after takeoff. To probe the fatal ac- 
cident, President Reagan named a special commission, which 
criticized NASA. The agency made administrative changes, 
but its basic culture remained intact. 

Seventeen years and dozens of additional flights had restored NASA's sense of 
invincibility when Columbia burned up on reentry in early 2003. Another investiga- 
tive board faulted the “can-do” attitude. NASA workers could often beat deadlines, 
said the board, but “those same people (and this same culture) have difficulty ad- 
mitting that something ‘can’t or ‘shouldn’t’ be done... or that resources are being 
stretched too thin. No one at NASA wants to be the one to stand up and say, “We 
cant make that date.” 

If organizational culture rendered NASA too bold, it has also made other 
bureaucracies too timid. Through 2005, FEMA did not see its role in a disaster 
as the command of “first responders.” That was the job of state and local gov- 
ernments. Instead, FEMA would coordinate other federal bureaucracies while 
providing money and information to those on the scene. After Hurricane Katrina 
overwhelmed the police and fire departments of the Gulf Coast, FEMA was slow 
to move. The agency asked firefighters nationwide to volunteer for the recovery 
effort. When they answered the call, however, they learned that FEMA wanted 
them to hand out pamphlets, not join in emergency work. Before they could 
start, they had to undergo training about diversity, sexual harassment, and data 
input.” 

One source of an organization’s culture lies in the shared expertise of its members. 
Sometimes a certain profession naturally dominates a bureaucracy, as with lawyers at 
the Department of Justice or public health physicians at the Centers for Disease Con- 
trol and Prevention (CDC). A profession’s mind-set may lend clarity and direction to 
a bureaucracy but it can also create conflict. The CDC defines the spread of sexually 
transmitted diseases as a public health problem that requires a medical response. Crit- 
ics say that it overlooks moral concerns that are crucial to changing behavior. 


NASA Headquarters—Greatest Images of NASA (NASA-HO-GRIN) 
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Organizational culture—shared beliefs 
within an organization about how its 
members should deal with problems and 
carry on their daily tasks. It is "the way we do 
things here.” 


blew up during its ascent. 
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When a bureaucracy has diverse tasks, it may have trouble maintain- 
ing a positive organizational culture. The Department of Homeland Se- 
curity (DHS) comprises FEMA, the Coast Guard, the Secret Service, and 
other units that had little to do with one another before the reorganiza- 
tion. No single profession dominates DHS, and its disparate parts have 
different perspectives. Lacking a clear central mission, its employees suffer 
from low morale and deep doubts about the department’s effectiveness 
(see Figure 15-5). 


lron Triangles, Issue Networks, Policy Communities 


Bureaucrats spend much of their time with interest group representatives, 
lawmakers, and congressional committee staff. Obviously, all have an interest 
in the issues at hand. They may also have similar professional backgrounds, 
and some may have worked together in past jobs. Observers often refer to the 
relationship of bureaucracy, interest group, and congressional committee as 


Firefighters undergo a a 
FEMA training while waiting to help victims of 
Hurricane Katrina. 
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FIGURE 15-5 In 2009, the Office of Personnel Management published a survey of more than 200,000 federal 
employees. The Partnership for Public Service and the Institute for the Study of Public Policy Implementation used 


these data to calculate an index of workplace satisfaction. The higher the score, the more satisfied the employees. 
Source: www.data.bestplacestowork.org/bptw/overall/large j 
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an iron triangle. The term summons up an image of lasting unity, which is too simple. 
On certain issues, the relevant interest groups may work together while on others they 
may clash. With alliances in flux, it is more accurate to speak of issue networks or pol- 
icy communities. These terms refer to loose groupings of people and organizations that 
seek to influence policy. They include 
not only the members of the traditional 
iron triangle but also policy experts in 
universities, think tanks, and the media. 
Environmental issues, for instance, in- 
volve multiple executive organizations, 
congressional committees, and levels of 
government. They engage many sets of 
competing economic interests: upstream 
polluters versus downstream fisheries, 
developers versus homeowner groups, 
high-sulfur coal versus low-sulfur coal. 
In the deliberative process, these inter- 
ests may draw information and argu- 
ments from environmental research 
organizations and university scientists. 
Indeed, as the example of Carol Browner 
shows (see the photo essay), a career in 
environmental policy may take someone 
through many different parts of the issue 
network. 

Bureaucrats may try to influence 
lawmakers and congressional staffers 
within their issue network. Surprisingly, 
a strict reading of the law would suggest that at least some of these efforts are legally 
questionable. A federal statute forbids bureaucrats from spending government funds 
to “influence in any manner a Member of Congress, to favor or oppose... any legisla- 
tion or appropriation by Congress.”® The law also bans bureaucrats from mounting 
substantial grass roots campaigns on pending bills.® In practice, this law has had little 
impact. Every major executive branch organization has a unit that seeks to influence 
Congress, usually with the name “Office of Congressional and Legislative Affairs.” 
Nodding to the law, these offices typically do not say that they “lobby” but rather 
“make accurate information promptly available to Congress.’*” This information may 
take the form of letters, reports, briefings, and testimony. “Public affairs” offices do the 
same for the news media. 

In 2006, Senator Barack Obama introduced a bill concerning labor contract 
disputes between the Federal Aviation Administration (FAA) and its employees. 
FAA opposed the bill by providing documents to Congress and answering questions 
from the press. The National Air Traffic Controllers Association asked for an inves- 
tigation. The Transportation Department's inspector general found no violation, 
saying that it was lawful to provide Congress with information about administra- 
tion positions. FAA’s media contacts were legal, said the inspector general, because 
no FAA employees “gave members of the public, media representatives, or FAA em- 
ployees any guidance, instruction, or suggestion to contact Members of Congress 
about Senator Obama’s legislation.”® As long as officials avoid such direct advocacy, 
they stay within the letter of the law. Accordingly, the Justice Department has never 
prosecuted anybody for violating the Anti-Lobbying Act. 

An indirect channel of bureaucratic influence is the placement of detailees on 
Capitol Hill. Departments and agencies frequently “lend” or “detail” employees to 
congressional offices for temporary assignments. Supporters of the practice say that it 
provides lawmakers with technical help and allows them to understand the executive 
branch. It also enables bureaucrats to learn about Congress while befriending lawmak- 
ers and their aides. Critics say that it thus gives the bureaucracy an unfair “inside track.” 
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Carol Browner In 2009, President Obama 


energy and climate change, a post in which 
she would coordinate environmental policy 
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through many different parts of the environmental issue network. As a young lawyer, 
he worked at Citizen Action, an advocacy organization that promotes environmental 
issues. She then went over to the Capitol, where she was chief environmental aide 
for Senator Lawton Chiles (D-FL) and then counsel for the Committee on Energy 

and Natural Resources. As legislative director for Senator Al Gore (D-TN), she helped 
write clean air legislation. She returned to Florida to head the state's Department of 
Environmental Protection until 1993, when President Clinton named her to lead the 
U.S. Environmental Protection Agency. She stayed in that post throughout the Clinton 
administration, becoming the longest-serving EPA administrator. After finishing at 
EPA, Browner became a founding member of The Albright Group LLC, a global strategy 
firm whose work includes international environmental issues. In 2008, she served on 


Iron triangle—the political alliance of 
executive branch agencies, congressional 
committees, and interest groups. 


Issue networks—loose groupings of people 
and organizations that seek to influence 
policy, including not only the members of 
the traditional iron triangle but also policy 
experts in universities, think tanks, and the 
media. Also called policy communities. 
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Bureaucracy and the Administrative State 


Dissent and Resistance 


In principle, career civil servants carry out the lawful directives of presidents and 
their appointees. How do they react when they disagree with those directives? 

One option is to voice their views internally, either through private memoranda 
or discussions with administration officials. Such debate can enhance deliberation 
within the executive branch. Because of their expertise and insulation from public 
opinion, career bureaucrats can offer insights into the long-term effects of pending 
decisions.” Whereas political executives may want to act quickly, career bureau- 
crats can draw on long memories to note cases where quick action led to disaster. 
Accordingly, wise executives will include veteran bureaucrats at some stage of policy 
deliberation. During the Reagan administration, for instance, career attorneys at the 
Justice Department’s Civil Rights Division frequently argued with the political ap- 
pointee who headed the division.”! 

Another course is to go “outside” and work with others in the relevant issue net- 
work. To avoid open conflict with their superiors, dissenting bureaucrats may leak 
information to allies in Congress, the interest group community, or the press. Some- 
times the fight breaks into the open. In 2003, two career employees of the National 
Park Service appeared at an environmental group’s news conference. Wearing dark 
glasses, hats, and scarves, and speaking through an electronic “voice disguiser,’ they 
denounced the George W. Bush administration for its policies toward national parks.” 

A final option is to resist implementation of a policy. Although cases of outright 
sabotage are rare, critics frequently charge bureaucrats with “dragging their feet” on 
policies that they would prefer not to carry out. Slowness in bureaucratic action can 
have many sources, including the requirements of the Administrative Procedure Act. 
It can thus be very hard to distinguish intentional foot-dragging from inevitable delay. 


Bureaucrats’ Sense of Citizenship 


Civil service protection and the favor of politicians might tempt bureaucrats to get 
away with being less diligent. Yet according to a Brookings Institution survey, more 
than three-fourths of political appointees found the bureaucrats with whom they 
worked to be both responsive and competent. Figures were similar for Republican 
and Democratic administrations.” 

So why do career officials cooperate so readily with political executives? One 
reason is that they are citizens as well as bureaucrats. Constant resistance and 
stalemate would hurt the system, and although bureaucrats take account of their 
self-interest, they do have some concern for the greater good. Like lawmakers and 
military officers, civil servants must swear an oath that they will “well and faithfully 
discharge” their official duties. In interviews with political scientist Marissa Martino 
Golden, two career civil servants explained their attitude toward political executives: 


“If they want policy changed and it’s not outside the law and morality, you 
have a responsibility to assist them in implementing policies.” 


“Once you have explained the implications as you see them, you have to 
carry out the policy to the best of your ability.” 


‘CONTROL AND OVERSIGHT 


Mauor Issue 


® How do individuals and institutions keep the bureaucracy within bounds of law, 
ethics, and administration policy? 


The federal bureaucracy is vast and complex. Most of its employees enjoy at least 
some measure of job security under the law. It can be hard for elected officials and 
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ordinary citizens to make sure that the bureaucracy is doing what it is supposed to 


be doing. To aid in this task, a variety of formal and informal mechanisms exist to 
monitor and check bureaucratic activity. 


Executive Branch 


Although most federal employment comes under merit hiring, the president can place 
political appointees in key policymaking jobs. A list of these positions appears in a pub- 
lication titled United States Government Policy and Supporting Positions, which most 
know as “The Plum Book.’® The people in these “plum” jobs can try to steer the bu- 
reaucracy in the direction that the president wants. Accordingly, the Office of Presiden- 
tial Personnel screens candidates for these positions, with an eye to two key qualities. 

The first is loyalty to the president’s agenda. The White House seeks political 
appointees who agree with its policies. Sometimes their enthusiasm wanes as they 
come under the sway of career bureaucrats. To prevent such “capture,” recent ad- 
ministrations have held regular briefings for their appointees.” A few appointees 
fail to get the message, and they have short, unhappy tenures. In early 2002, an 
assistant secretary of the army testified before the Senate Budget Committee that 
the president was asking for too little money for the Army Corps of Engineers. The 
Bush White House forced him to resign. “The president welcomes a healthy de- 
bate,” explained the president’s press secretary. “But once the debate is settled and 
the president has proposed a budget, the president does think it’s reasonable for the 
people who work for him to support the budget.””” 

The second quality is knowledge. Donald Devine, former director of the Of- 
fice of Personnel Management, put it this way: “It is critical to know the details of 
administration, because if he does not, the political leader will lose control of policy, 
which is his first responsibility.””* Presidents often look for policy experts, but some- 
times they turn to people who have a more general background in government or 
management, and who can master the policy details. In 1989, the first President 
Bush chose Representative Dick Cheney to head the Defense Department. Although 
Cheney did not have a background in the military, he did have wide-ranging gov- 
ernment experience and a reputation as a quick study. 

Presidents have broad discretion in hiring and firing political appointees, but 
their choices sometimes draw criticism. President George W. Bush and Attorney Gen- 
eral Alberto Gonzales came under attack for the dismissal of several federal prosecu- 
tors. One of the fired officials wrote that prosecutors are different from other political 
appointees: “Although we receive our appointments through the political process (1 
am a Republican who was recommended by Senator Pete Domenici), we are expected 
to be apolitical once we are in office.”” He said that the administration had strayed 
from this tradition. He explained that he and others had lost their jobs because they 
had not been aggressive enough in pursuing allegations of misconduct by Democrats. 

Besides personnel selection, the president has other tools for controlling the 
bureaucracy. In drafting spending plans, the Office of Management and Budget 
(OMB) evaluates how well federal agencies are adhering to the president's policies. 
A unit of OMB, the Office of Information and Regulatory Affairs (OIRA), sets 
federal policy on statistics and reviews draft rules before publication. If a draft rule 
clashes with policy, OIRA can send it back for revision. 

The system has not always worked. In 1981, the Agriculture Department issued 
a proposed rule that would have classified ketchup as a vegetable for the purposes 
of the federal school lunch program. The idea was to save money, but the effect 
was to subject the Reagan administration to mockery. The controversy surprised 
the White House, because Agriculture had not submitted the proposal for OIRA 
review. In the face of budget cuts, the department had issued it under an emergency 
procedure.*® OMB director David Stockman quickly withdrew it, but the damage 
lingered. Ironically, the Agriculture Department won praise 17 years later, when it 
conferred vegetable status on salsa.*! 


SSeS ae 
Office of Information and Regulatory 
Affairs (OIRA)—a unit of the Office of 
Management and Budget that sets federal 
policy on statistics and reviews draft rules 
before publication. 
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file 


“These projected figures are a figment of our imagination. 


We hope you like them.” 


There is a basic irony about hiring bureaucrats to gather information 


about bureaucracy. 


Inspector general (IG)—an official within 
federal agencies who runs independent 
investigations into bureaucratic operations 
and makes recommendations to stop waste. 


Whistleblower—a federal employee who 
reports waste, fraud, or misconduct. 


Government Accountability Office 
(GAO)—formerly the General Accounting 
Office, an independent, nonpartisan agency 
that works for Congress. GAO investigates 
how the federal government spends taxpayer 
dollars. 


Congressional Review Act—a federal 

law that requires agencies to send rules to 
Congress for review 60 days before they take 
effect. 


Bureaucracy and the Administrative State 


White House liaisons offer the president another way to drive the bureaucracy. 
These officials are political appointees who serve in departments and agencies to 
make sure that they respond to the president’s policies and interests (see Chapter 14). 


Inspectors General 


In 1978, Congress provided for offices of inspector general (IG) in federal organiza- 
tions. These offices were to run independent investigations into bureaucratic op- 
erations and make recommendations to stop waste. The president names inspectors 
general at cabinet departments and major agencies, subject 
to Senate confirmation. Heads of other agencies pick their 
own inspectors general. There are 64 such offices, with about 
12,000 staff.** Over the years, these offices have reportedly 
saved billions of dollars and referred thousands of cases for 
legal action. They have also run into political storms. During 
the 2004 presidential campaign, Democratic candidate John 
Kerry attacked the George W. Bush administration by citing 
reports by the Department of Homeland Security’s IG. In an 
interview three years later, the inspector general said that he 
supported President Bush. “I hoped he would be re-elected, 
but IGs can’t time their reports to minimize political conse- 
quences to the administration that appoints them. If my job 
results in political perils for the president, so be it?” 

Inspectors general often receive their initial information 
from whistleblowers, public employees who suspect waste 
or misconduct and decide to report on it. Under federal law, 
superiors may not retaliate against whistleblowers. 
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Congress 


In dealing with the bureaucracy, Congress has a split person- 
ality. As we have seen, members and their aides quietly col- 
laborate with bureaucrats. In several ways, however, Congress 
also checks the administrative state. 

Constituent complaints about an agency may spur members to look further. 
Congressional aides in Washington and in district offices spend a great deal of time 
tracking and questioning the actions of the federal bureaucracy. Committee hear- 
ings can hold bureaucrats to account, especially when Congress is reviewing bud- 
gets. The House and Senate Appropriations Committees annually require officials 
to tell how they spend public funds. By holding the purse strings, these commit- 
tees can supervise the bureaucracy in great detail. During the 1980s, Representa- 
tive Charles Wilson (D-TX) learned that the Central Intelligence Agency (CIA) was 
funding opposition to the Soviet occupation of Afghanistan but lacked a plan to 
drive out the invaders. He helped make the CIA take a more aggressive posture.™ 
A popular movie recounted his efforts, though with a good deal of artistic license. 

The Government Accountability Office (GAO), a congressional agency, evaluates 
programs and audits expenditures. Lawmakers rely on GAO reports, which are avail- 
able to the general public at www.gao.gov. The Congressional Research Service and 
the Congressional Budget Office also study the operations of the administrative state. 

Congress can overturn actions of the bureaucracy through legislation. In 1996, 
lawmakers passed the Congressional Review Act, which requires agencies to send 
rules to Capitol Hill for review 60 days before they take effect. If Congress passes a 
joint resolution of disapproval, and it becomes law through presidential signature 
or veto override, the rule cannot go into effect. Without congressional permission, 
the agency cannot reissue the rule.*° The law’s critics say that it slows rulemaking 
and disrespects the judgment of career officials. Proponents respond, however, that 
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it enables Congress to make the final decision on the need for specific rules. Al- 
though Congress has killed only one regulation this way (an extensive rule on work- 


place injuries), the very possibility of such action encourages regulators to keep 
congressional preferences in mind. 


Courts 


Congress not only checks the administrative state, but it has invited the judiciary to 
do so as well. Many federal environmental laws allow “citizen suits” against alleged 
polluters. The idea is to give people a way to enforce the law when the bureaucracy 
either cannot or will not act. During the 1990s, some court decisions raised doubts 
about citizen suits, but in 2000, the Supreme Court gave them qualified support.*° 

At one time, the judiciary hesitated to step into bureaucratic affairs. Courts 
now frequently review rules and other decisions of the administrative state. In 2007, 
for instance, the Supreme Court ruled that the EPA had violated federal law by 
declining to regulate tailpipe emissions of greenhouse gases.*” Although judicial re- 
view guards against bureaucratic abuses, it may also cause officials to “cover them- 
selves” against litigation with needless delay and red tape. There are limits to judicial 
intervention. In 1984, the Supreme Court ruled that when a statute is vague, the 
judiciary should follow the congressional intent on the issue in question. If intent is 
unclear, then the courts should defer to the bureaucracy’s interpretation, as long as 
it stays within the letter of the law." 

One drawback of litigation is the reliance on courts to resolve technical issues. 
While bureaucrats often have the training and resources to deliberate about such 
matters, judges and jurors seldom do. Attorney Edward Warren described what 
happens: “What we are asking jurors to do is to decide between competing experts 
who are presenting testimony that is beyond their comprehension.” 


Press and Public Opinion 


One might think that the news media are a powerful check on the administrative 
state. The “glare of publicity” can arouse public opinion against bureaucratic over- 
reaching or misconduct. And from time to time, scandals and other dramatic stories 
do catch public attention, particularly when they involve high-profile bureaucra- 
cies. During Hurricane Katrina, cable news networks pursued FEMA for its slow 
reaction. As bad as the situation was, some of the coverage exaggerated it (see the 
Myths and Misinformation box). 


Myths and Misinformation | 


: Katrina 


| : When Hurricane Katrina devastated New Orleans in 2005, it quickly became clear that officials 
: at all levels of government had responded too slowly. The Federal Emergency Management 
* Agency came under especially harsh criticism. While key problems went unreported, however, 
some media reports contained misinformation that magnified the failure. And in some ways, 


the press may have made things worse. | ) 
-__ As thousands sought refuge in the city's Superdome and Convention Center, the media 


aired numerous horror stories: 
Oo evacuees firing at helicopters trying to save them; 
© gangs engaging in sexual assault against women and children; 
© snipers shooting at doctors and soldiers from high-rise buildings; 
e looters stealing all the firearms from a Wal-Mart; 
e “sharks swimming through the flooded business district; 


e death tolls surpassing 10,000. 
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rific enough, but it was only a fraction of the early estimates. One National Guardsman 
local paper, “Don't get me wrong, bad things happened, but | didn’t see any killing an 
and cutting of throats or anything.... Ninety-nine percent of the people in the Dome 


that the Superdome held 200 dead bodies, a FEMA official brought a refrigerated 1 
truck and three physicians to the scene. They found only six deaths, four of which \ 
natural causes. 

Weeks after the disaster, the Washington Post concluded, “The sensational a 
delayed rescue and evacuation efforts already hampered by poor planning and a lac 
ordination among local, state and federal agencies. People rushing to the Gulf Coast 
rescue helicopters or to distribute food, water and other aid steeled themselves for bat 
communities near and far, the seeds were planted that the victims of Katrina should be 
away, or at least handled with extreme caution." m 3 


7 ii: 


Most of the time, the media overlook the bureaucracy. Because of limited 
resources or lack of audience interest, news organizations have shied away from 
covering most administrative actions. According to one journalist, “Reporters so 
rarely go to the federal agencies anymore that many pressrooms have grown dusty 


and little-used, or, in some cases, have been completely eliminated.”” Specialized 


publications and Web sites monitor the administrative state, but they cater to issue 
networks, not ordinary citizens. 

Interest groups do manage to rouse public activism on certain bureaucratic is- 
sues. When the FCC considered a relaxation of media ownership rules, liberal groups 
such as Code Pink mounted a public relations offensive, complete with public dem- 
onstrations. The leaders of the campaign saw it as a way of bringing democracy to 
rulemaking. One of the commission’s former lawyers, however, voiced concern that 
the opponents wanted the decision to hinge on the decibels of protest. “If these elec- 
tioneering-style tactics become more common,’ wrote Randolph May, “the idea of 
substantive deliberation informed by agency expertise surely will suffer.”™ 

This comment points to a dilemma that plagues efforts to check bureaucracy. 
On the one hand, we want administration to be open to the people and subject to 
their influence. On the other hand, we want bureaucrats to aid policy deliberation 
by offering their knowledge and candid advice. If they are under popular control, 
might they balk at saying something unpopular? 


Markets 


“Government by market” resolves the problem of bureaucratic control by dispens- 
ing with bureaucracy in the first place.*° Instead of directly providing services or 
regulating private behavior, the government could try to achieve the same ends 
through economic incentives. One way to curb an undesirable activity such as pol- 
lution is to tax it. If the tax is high enough, polluters will have an incentive to curb 
emissions. Whereas traditional regulation tells polluters exactly how to achieve the 
goal, tax incentives let them design their own methods, which are presumably more 
efficient. Similarly, the government can provide tax breaks for desirable activities 
such as the installation of energy-saving equipment. Either way, the idea is the same: 
to harness private interest to the public good.” 

Tax incentives can often make effective public policy but do not constitute a 
magic bullet. As we have already seen, taxes mean tax forms. To some extent, sub- 
stituting tax incentives for other kinds of government action is swapping one spool 
of red tape for another. And unlike a program that depends on appropriations bills, 
a tax measure does not come up for review every year. Congress thus has less op- 
portunity to study its effects and deliberate on possible changes. 
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Instead of relying on public employees to perform a task, the government could 
outsource it (i.e., contract it out to private businesses) or supply citizens with finan- 
cial support to buy it. The idea here is that nonpublic providers can often give better 
service at lower cost because they respond to competition and the profit motive. 
They also may have less red tape than their public sector counterparts. 

As we have seen, the government already does a good deal of outsourcing. One 
drawback has become apparent: less red tape may mean less oversight. During the con- 
flict in Iraq, the federal government hired over 100,000 private contractors in Iraq—a 
number almost as high as the U.S. military force.” “No one knows to whom they are 
accountable,” said political scientist Elaine Kamarck. “Is it the United States or their 
contract?”** One audit found that a contractor had spent millions on an Olympic-size 
swimming pool in a police training camp that the Iraqis had never used.” 


THE SPECIAL CASE OF THE MILITARY — 


Mauor Issue 
® What is the military's role in policy deliberation? 


The armed forces differ from the civilian bureaucracy in some ways but resemble 
it in others. Most civilian government jobs do not entail a willingness to lay down 
one’s own life. Law enforcement officers and other first responders sometimes die 
in the line of duty, but even they do not have to undergo the long periods of separa- 
tion and hardship that may be part of a military career, a different kind of public 
service. At the same time, though, the armed services are hierarchies with thick lay- 
ers of impersonal rules. They have a system of social services that parallel those of 
civilian life, complete with schools, hospitals, and child care centers. Like other large 
organizations, the armed forces must meet payrolls and buy goods. 


Comparing the Military with Civilian Bureaucracy 


Like the civilian bureaucracy, the military has evolved from patronage to merit. In 
the mid-1800s, Congress required that applicants to the military academies to get 
nominations from their local lawmakers, who treated these appointments as politi- 
cal favors.’ During the Civil War, politicians without military training could even 
get generalships for themselves. In the decades afterward, the armed forces increas- 
ingly emphasized their professionalism. Today, the service academies have rigorous 
admissions requirements, with congressional nominations as largely a formality. 

During wartime, combat may provide the military with a brutally clear mea- 
sure of success or failure. In peacetime, however, the military follows the civilian 
bureaucracy in the search for performance measurements. And just as civilian bu- 
reaucrats find ways to “game” the numbers, so do people in uniform. In his mem- 
oirs, Colin Powell recalls his time as a rising military officer in the 1970s: 


I had long since learned to cope with Army management fashions. You 
pay the king his shilling, get him off your back, and then go about doing 
what you consider important. If, for example, you are going to judge me 
on AWOL [absent without leave] rates, I’m going to send a sergeant out by 
6:30 AM to bloodhound the kid who failed to show up for a 6:00 AM 
reveille. The guy’s not considered AWOL until midnight. So drag him back 
before then and keep the AWOL rate down. I vigorously set out to better 
every indicator by which my brigade was statistically judged. And then went 
on to do the things that I thought counted."”! 


Observers have long noted the significance of the military’s issue networks and 
iron triangles. In his 1961 farewell address, President Eisenhower spoke of the “con- 
junction of an immense military establishment and a large arms industry,’ which he 
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famously dubbed “the military-industrial complex.” Defense issue networks derive 
intellectual firepower from think tanks that specialize in national security. Although 
members of the armed services have generally refrained from electoral politics, law- 
makers heed the voting power of veterans, military families, and civilians who benefit 
from military facilities. In 2005, for instance, Senator John Thune (R-SD) success- 
fully fought to prevent the closure of Ellsworth Air Force in his home state. 

Lawmakers and their staffs often have close ties to officers, in part because the 
armed services supply many of the detailees who work on Capitol Hill. Political 
scientist Norman Ornstein says that officers “leave far more able to understand the 
value of civilian control of the military and far more sophisticated and sensitive to 
the separation of powers and the role of Congress. Congress, in turn, learns a lot 
about the military, including the tremendous quality of people who are in it and 
that they have nuanced and sophisticated views of the world and their role in the 
system.”!®> Nevertheless, potential for conflicts of interest exist, because detailees 
may tend to favor the interests of their own service branch. 

Control and oversight are especially important in the case of the armed services 
because the nation’s survival depends on their faithful performance. Unlike many 
other countries, the United States has never faced a real risk of a military coup, yet 
there have been problems in civil-military relations.’ At the extreme, President 
Truman had to fire General Douglas MacArthur for violating orders during the 
Korean War. In other cases, the military has followed the lead of civilian authorities 
but with little enthusiasm. So as with civilian bureaucracies, elected officials have 
had to monitor military performance through congressional hearings and the other 
means that we discussed earlier. In this case, oversight is harder because military 
operations often take place overseas and usually require secrecy. 

Because external controls may not always work, it is especially important for 
Americans in the military to uphold their oath to support and defend the Constitution. 
According to one officer, the oath binds officers not to an individual but to a 
system: 


To support the Constitution is to be obedient to the lawful orders of the 
civilian government. All policies, instructions, regulations, and laws are de- 
rived from a legitimate authority clearly spelled out in the Constitution. 
Compliance with these orders, whether they pertain to hair styles or nuclear 
weapons, is a direct derivative of the officer’s oath.'” 


Coordination and Deliberation 


In 1980, President Carter ordered the military to res- 
cue American hostages in Iran. The mission failed 
when a helicopter crashed into a refueling aircraft. 
Reviews later showed that planning for the mission 
had suffered from infighting and miscommunica- 
tion among the uniformed services. Along with other 
problems over the years, the failed rescue prompted 
Congress to reorganize the Defense Department. A 
1986 law set up several joint commands, in which all 
the services would report to one commander, who 
would answer to the secretary of defense. In the 1991 
Gulf War, for instance, General Norman Schwarz- 
kopf had control over the U.S. Army, Air Force, Navy, 
and Marines in the Middle East. 

In past years, service chiefs had been advocates 
for their services. The army chief would seek more 
power and money for the army, while the navy chief 
would do the same for his service, and so on. The 
authors of the law wanted someone to speak for the 
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national interest, so they named the chairman of the Joint Chiefs as the president’s 
main military adviser. Before supplying advice to the White House, the chairman 
would consult the other chiefs. 

In this post, General Powell (1989-1993) noticed that the service chiefs would 
revert to their advocacy roles during large formal meetings where others from their 
services were present. He started the practice of informal private meetings. “This was 
not great for history,” he said, “but it was a superb way of getting the unvarnished, 
gloves-off, no-holds-barred personal views of the chiefs. They never shrank from 
defending their service views, but it was easier for them to get beyond those views 


when we were no longer a spectator sport. It was also easier to protect the privacy of 
our deliberations.”'”° 


BUREAUCRACY AND DELIBERATIVE DEMOCRACY 


Shortly after taking office, President Obama issued a statement that applied the idea 
of deliberative democracy to the federal bureaucracy: 


Public engagement enhances the Government's effectiveness and improves 
the quality of its decisions. Knowledge is widely dispersed in society, and 
public officials benefit from having access to that dispersed knowledge. 
Executive departments and agencies should offer Americans increased op- 
portunities to participate in policymaking and to provide their Government 
with the benefits of their collective expertise and information.'” 


Such efforts had been under way for some time (see the box), but new tech- 
nologies offered the promise of an even greater public role in policy deliberation. 
The president asked his chief technology officer to coordinate specific plans to turn 
this promise into reality. Several weeks later, managers from government agencies 
met to make recommendations. The managers recognized that organizational cul- 
ture could be a barrier to public participation. In many agencies, they observed, 
bureaucrats saw public engagement as a luxury at best and, more often, as a threat 
to effective performance. The managers recommended a number of steps to reduce 
this barrier, including a requirement that each agency designate an “open govern- 
ment champion” who would identify areas for improvement.’ 

Public participation, of course, is not enough. Effective policy deliberation also 
requires public servants of high quality, because it takes a great deal of intelligence, 
knowledge, and experience to reason on the merits of difficult policy issues. As we 
saw at the start of this chapter, some government tasks entail great risks and sac- 
rifices. If the government relied purely on economic incentives, it would have to 
pay enormous sums to get people to undertake these tasks. In fact, though, public 
employees often accept such work for modest pay. They do so not only because of 
the job security that comes with government employment but also because of a 
sense of public service and citizenship. Surveys of federal job seekers have shown 
that many cite patriotism and a desire to serve others.'” A 2008 survey asked foreign 
service officers about reasons for working in several dangerous countries. Of those 
who had served in these countries—or expressed a willingness to do so—a majority 
mentioned self-interested motives. Forty-seven percent cited patriotism.''” 

Similarly, young Americans have told pollsters that service is a better reason to en- 
ter government work than the pay and benefits. In 1997, 33% of young adults said that 
helping people and making a difference was the biggest attraction of a government 
career. Seven years later, that figure reached 47%. But the proportion of young people 
seeking government work went down in the first years of the twenty-first century, in 
part because fewer of them have encountered anyone who asked them to serve.'"' 

More recently, there has been greater interest in public service. A 2008 poll 
found that if the request came from parents (33%) or the newly elected presi- 
dent (29%), many of those age 18-29 would give serious consideration to serving. 
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Also, 70% found public service to be “very” or “fairly” appealing, a higher percent- 
age than in the past.'"? This figure may reflect the impact of the 2008 presidential 
campaign, in which both nominees placed an unusual degree of emphasis on public 
service. 

A word of caution is in order. Government agencies staffed with dedicated pro- 
fessionals provide valuable benefits to the country, but at some point a large adminis- 
trative state could have corrosive effects on citizenship. Over 150 years ago, Alexis de 
Tocqueville warned that government could impose a “network of petty, complicated 
rules.” Such power, he said, “hinders, restrains, enervates, stifles, and stultifies so much 
that in the end each nation is no more than a flock of timid and hardworking animals 
with the government as its shepherd." At that point, “there are subjects still, but no 
citizens.”'"* One counterweight to this tendency is the encouragement of public par- 
ticipation. By taking part in policy deliberations, Americans can act as citizens instead 
of subjects. 


Nee ee ee een en ae ee | 


The Internet allows you to provide government officials with opinions and in- 

E-Government formation. Consider, for instance, the U.S. Department of Education. If you sus- 

“ pect fraud, waste, or abuse involving Education Department funds or programs, 

: you may e-mail the inspector general at oig.hotline@ed.gov. Or suppose that you 

know of discrimination based on race, color, national origin, sex, age, or disability in 

: public and private programs that receive departmental funds. You may file a com- 

plaint with the department's Office for Civil Rights at www.wdcrobcolp01.ed.gov/ 
CFAPPS/OCR/complaintform.cfm. 

As we have discussed, agencies must post proposed rules in the Federal Reg- 
ister, which is now available online. You may find these documents by going to 
www.regulations.gov and using the search function. Once you locate a rule that the 
Department of Education (or other government organization) has posted for com- 
ment, you may click on the corresponding icon in the “Add Comments” column. 
There you can access the Public Comment and Submission Form for submitting 
remarks and supporting information. 

Can citizens effectively engage when information is missing? Ever since the 
terrorist attacks of September 11, 2001, greatly heightened concern about terror- 
ism, the federal government has faced criticisms of excessive secrecy. In fiscal year 
2009, agencies reported 183,224 original classification decisions, or actions to pro- 
tect information from public disclosure.''> That figure represented a 64% decrease 
from 1989, at the end of the Cold War. But it was a 74% increase from the peace- 
time year of 1996, hence the criticism. Even in the case of public information, the 
government has not always been diligent about making it easily accessible online. 

At the start of his administration, President Obama directed agencies to im- 
prove the availability of information. He also signed an executive order provid- 
ing the public with greater access to presidential documents. 


SUMMARY 


Bureaucracy carries out the work of government. Some bureaucrats interact with 
other citizens “in the field,” while others work at headquarters. Much of their labor 
consists of gathering and spreading information. Another major task consists of de- 
vising administrative rules to carry out the sometimes vague mandates of lawmakers. 
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Complexity isa common complaint about bureaucracy. But because of the size of 

the nation and the intricacy of its policy issues, it would be difficult to avoid elaborate 
organizational charts and conflicts over jurisdiction. Bureaucracies take on lives of 
their own. The people who staff them have their own perspectives, and may form alli- 
ances with interest groups and legislators. Sometimes they may balk at the direction of 
elected executives, but a basic sense of duty may curb undue foot dragging. 

There are various ways of controlling and overseeing the bureaucracy. Elected 
officials may place loyalists in key posts. Inspectors general search for waste and 
abuse. Members of Congress hold investigations. Judicial action may check bureau- 
cratic overreaching. The press may alert the public to problems. In several ways, the 
military represents a unique challenge for control and oversight, in part because 
much of its activity takes place outside the United States. 

If one thing is certain in American political life, it is that bureaucracy will not 
disappear. It will continue to need public-spirited recruits to staff it and vigilant 
citizens to control it. 
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Summary 
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OBJECTIVES 
After reading this chapter, you should be able to 
e Explain why courts are so influential in the United States. 


e Describe the argument for judicial review, a power not explicitly 
mentioned in the Constitution. 
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e Describe the structure and functioning of the federal court system. 

e Explain how the Supreme Court hears and decides cases. 

e Explain how the federal courts determine what kinds of cases they will 
hear. 

e Summarize how the Supreme Court has affected government and politics 
throughout American history. 

e Describe the key issues and arguments in the debate over judicial 
activism. 

e Explain how the American people or their elected officials have tried to 
check the power of the federal courts. 


e Discuss how the Supreme Court contributes to deliberative democracy in 
the United States. 


Me ( intropuction 


Judicial review—the power of courts to 
strike down laws that they judge to be in 


violation of the federal or state constitutions. 


“There is hardly a political question in the United States which does not sooner 
or later turn into a judicial one.”' This may sound like a commentary on modern 
America, but it is actually Alexis de Tocqueville’s description of the United States in 
the 1830s. So the impact of American courts on political issues is not new. Even so, 
Tocqueville would likely be surprised at just how much judges influence American 
politics today. Just think of all the political issues that courts now influence: 


* Abortion rights 

- Affirmative action programs in colleges, universities, and businesses 

- Voting rights and the redrawing of legislative districts after the census every 
10 years 

* The rights of people with disabilities 

* The death penalty 

> The rights of criminal defendants 

* The use of prayers or religious symbols on public property or by public officials 

> The legal restriction of pornographic or obscene materials 

* The right to own or carry firearms 

* The power of governments to take private property through eminent domain 

* Gay marriage 

* The president's authority to detain suspected terrorists indefinitely and to try 
them in military courts 


Why are American courts so influential? The short answer is the power of 
judicial review. This is the power possessed by American courts to strike down laws 
that they determine violate the federal or state constitutions. Some of the best-known 
cases, discussed in previous chapters, are the Supreme Court’s ruling in 1857 that 
Congress could not prohibit slavery in the federal territories (Dred Scott v. Sandford), 
its decision in 1954 that segregated public schools violate the Equal Protection Clause 
of the Fourteenth Amendment (Brown v. Board of Education), and its overturning of 
state abortion restrictions in 1973 (Roe v. Wade). State courts have also used judicial 
review to force far-reaching changes in public policy. In 2003, for example, the Mas- 
sachusetts Supreme Court ruled that its state constitution required the legalization of 
same-sex marriage. A few other state supreme courts later did the same. 

Early in the life of the nation, judicial review was in dispute. Some leaders op- 
posed it for seemingly making the one unelected branch of the federal government 
supreme over the others, thus violating American separation of powers. Its defend- 
ers countered that it makes the Constitution, and thereby the sovereign people, 
supreme over the will of elected officials 
constitutionalism. 


a fundamental principle of American 


Although the legitimacy of judicial review is little questioned today, its con- 
sequences are as controversial as ever. Some critics of judicial review charge that 
under the guise of interpreting the Constitution, federal judges read their own pol- 
icy preferences into the fundamental law. They call this judicial activism. Some of 
these critics insist that judges should follow a strict construction of the Constitu- 
tion by looking to the original intent of its framers or the original meaning of its 
provisions. The Constitution, they say, should be interpreted as understood by those 
who wrote it and ratified it. 

Others, however, say that the framers of the Constitution had no single com- 
mon intent on many issues, which is why they often used vague terms. Also, the 
nation and world have changed so much since 1787 that original intent, even if 
we could discern it, should not bind us. They maintain that ours is an evolving 
Constitution—also called a living Constitution—that must be adapted to meet 
the needs of the times. 

In interpreting the Constitution and laws, the Supreme Court is a preeminently 
deliberative institution. During the debate over the ratification of the Constitution, 
Alexander Hamilton wrote that the Court would exercise “neither FORCE nor 
WILL but merely judgment.” In resolving legal disputes, the Court would make 
decisions by reasoning about the meaning of the Constitution and the laws, not by 
responding to political pressures or representing any class or group. 

In so doing, however, the Supreme Court would limit itself to well-defined legal 
disputes and would not supplant the broader policy deliberations of elected of- 
ficials, who reason together on behalf of the people. As Nathaniel Gorham of Mas- 
sachusetts put it at the Constitutional Convention (see Chapter 2), “As Judges they 
are not to be presumed to possess any particular knowledge of the mere policy of 
public measures.”’ Although judges ought not to make policy, they do contribute to 
deliberation about rights, justice, and the powers of government when they reason 
about the meaning of the Constitution and announce their judgments in written 
opinions. Thus, one expert calls the Supreme Court a “republican schoolmaster,” 
and another says that it engages Americans in “a vital national seminar.” 

We begin with the constitutional and legal foundations of the federal judiciary, 
focusing on its independence and authority within the political system. We then 
turn to the structure and functioning of the federal courts, their impact on Ameri- 
can politics over the past two centuries, the modern debate over judicial activism, 
and ways in which the people or their elected officials can check the courts. We con- 
clude by assessing how the Supreme Court contributes to deliberative democracy 
in the United States. 


CONSTITUTIONAL AND LEGAL FOUNDATIONS _ | 


Mauor Issue 


® What is the source of the federal judiciary's independence and authority in the 
American constitutional system, and how can judicial review be justified in a 
democracy? 


One of the principal accomplishments of the framers of the U.S. Constitution was 
to establish an independent judiciary. They insulated it to a considerable degree 
from political forces and made it a coequal branch of the national government. 


The Case for an Independent Judiciary 


Prior to the 1700s, courts were formally part of the executive power. In England, for 
example, the king appointed judges, who served only as long as he pleased. By the 
time of the American founding, though, the case for an independent judiciary was 
well established. This was largely the consequence of arguments made in The Spirit 
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Judicial activism—the charge that under the 
guise of interpreting the Constitution, federal 
judges read their own policy preferences into 
the fundamental law. 


Strict construction—a method of 
interpreting the Constitution that claims 

to follow closely the actual words of the 
document as originally understood by those 
who wrote and ratified it. 


Original intent—the doctrine that judges 
should interpret the Constitution based on 
the original intent of those who wrote and 
ratified it. See also original meaning. 


Original meaning—the doctrine that judges 
should interpret the Constitution based on 
how it was understood by those who wrote 
and ratified it. See also original intent. 


Evolving Constitution—the notion that 
the meaning of the Constitution changes, 
or evolves, over time to meet changing 
circumstances or norms. See also living 
Constitution. 


Living Constitution—the notion that the 
Constitution is a living document that 
changes, or evolves, to meet changing 
circumstances. See also evolving 
Constitution. 
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Original jurisdiction—the authority of a 
court to hear a case taken directly to it, as a 
new legal controversy. 


Appellate jurisdiction—the authority of a 
court to review a decision reached by a lower 
court. 


Judiciary Act of 1789—the law passed by 
the First Congress that created a three-tiered 
federal court structure. 


District courts—see United States District 
Courts. 


United States District Courts—the basic 
trial courts (civil and criminal) in the federal 


system, where the typical federal case begins. 


of the Laws by the French political thinker Baron de Montesquieu. The lives and 
property of citizens would be secure, Montesquieu held, only if tribunals indepen- 
dent of legislatures and executives decided the merits of legal claims.” 

The American founders embraced Montesquieu’s call for a separation of the 
powers of government. In the Declaration of Independence, they chastised the king 
for making judges “dependent on his Will alone, for the Tenure of their Offices, and 
the Amount and Payment of their Salaries.” Yet Americans had their own lapses in 
establishing independent judiciaries. They failed, for example, to create a separate 
judicial branch in the Articles of Confederation, and they were generally unsuccess- 
ful in preventing powerful legislatures in the new state governments from under- 
mining judicial independence. State legislatures used their control over salaries to 
bend judges to their will, and sometimes they simply exercised judicial powers in 
violation of their state’s constitution. 


Constitution of 1787 


Drawing on the lessons of the previous decade, the delegates to the Constitutional 
Convention worked to establish an independent federal judiciary in the new Con- 
stitution. In Article III, they vested the “judicial Power of the United States” in “one 
supreme Court, and in such inferior Courts as the Congress may from time to time 
ordain and establish.” Article II stipulates that the president will appoint all federal 
judges “by and with the Advice and Consent of the Senate.” Senate approval, Hamilton 
wrote, “would be an excellent check upon a spirit of favoritism in the President, and 
would tend greatly to prevent the appointment of unfit characters.”° 

The Constitution leaves open the number of judges on the Supreme Court and 
the number and nature of lower federal courts. Congress decides these matters. To 
ensure judicial independence, the framers specified that federal judges serve “dur- 
ing good Behaviour”—meaning until they die, resign, or undergo impeachment 
and conviction—and that their salaries cannot be decreased (but may be increased) 
while they serve. The framers believed that a life term and a prohibition on cutting 
judicial salaries would allow judges to exercise their independent judgment. 

The new federal judiciary was not intended to replace the state courts, which 
would continue to handle issues under state law, including most criminal pros- 
ecutions and most lawsuits between individuals. Rather, the federal courts would 
rule in cases involving federal law, treaties, and the national Constitution. The 
Constitution distinguishes between those cases in which the Supreme Court will 
have original jurisdiction, meaning the parties can go directly to the Supreme 
Court, and those in which the Supreme Court will have appellate jurisdiction, 
meaning the parties must first go to a lower court. Because of the importance of 
cases involving foreign nations and states, the Constitution gives the Supreme 
Court original jurisdiction in “Cases affecting Ambassadors, other public Minis- 
ters and Consuls, and those in which a State shall be Party.” In all the other cases 
it has appellate jurisdiction, “with such Exceptions, and under such Regulations 
as the Congress shall make.” As we shall see, some critics of judicial power have 
proposed using this provision to deny the Supreme Court jurisdiction over some 
controversial matters. 


Judiciary Act of 1789 


A major task of the First Congress, which convened in March 1789, was to set up a 
federal court system. In September, it added flesh to the skeleton of the Constitution 
with the Judiciary Act of 1789. 

The new law established a more extensive court system than many had expected. 
It created a three-tiered structure that still exists in a modified form (see Figure 16-1). 
At the bottom were the district courts (now formally called the United States 
District Courts), with one federal judge in each state except for Massachusetts and 


Virginia, which had two. Next were three 
circuit courts (now called the United States 
Courts of Appeal)—one for the Northeast, 
one for the middle states, and one for the 
South. These did not have their own judges 
(although they do now) but were staffed by 
the district judge in the state where the circuit 
court met and two Supreme Court justices, 
who “rode circuit” throughout the region as- 
signed to them. At the top was the Supreme 
Court, which was to have five “associate jus- 
tices” and a “chief justice.” 

The district courts had jurisdiction over 
minor federal crimes and many civil matters 
(conflicts between private parties), especially 
involving maritime law. Circuit courts han- 
dled more serious crimes and could review 
decisions by the district courts. State courts, 
which would continue to decide cases aris- 
ing under state law, would also hear “federal 
question” suits in which the Constitution, 
federal law, or treaties were at issue. Judgments in these cases were appealable to the 
U.S. Supreme Court, as were decisions by the federal circuit courts. 

Here the authors of the Judiciary Act sought a balance. Although they estab- 
lished an extensive federal court system “so that the majesty and power of an oth- 
erwise small and distant, distrusted new national government might be brought 
closer to everyone’s doorstep,” they recognized a role for the state courts in handling 
matters of federal importance in the first instance.’ 


Tron ee 


Judicial Review: Constitutional Foundations and the Early Debate 


Neither the Constitution nor the Judiciary Act said anything about the courts’ power 
to strike down federal or state laws as unconstitutional. Yet some members of the 
Constitutional Convention seemed to assume that the Supreme Court would have 
such a power. As Hamilton wrote in Federalist 78, Congress derives all its authority 
from the Constitution, which is the sovereign act of the people and, therefore, “fun- 
damental law.” Congress, thus, has no right to violate the Constitution’s provisions. 
If it does, the courts must defend “the power of the people” against the legislature.* 
Despite Hamilton’s public defense of judicial review, the Supreme Court did not ex- 
ercise such authority until the landmark case Marbury v. Madison in 1803. 

This complicated case began after Thomas Jefferson defeated incumbent Presi- 
dent John Adams in the election of 1800. In those days, presidents served for nearly 
three months after the electoral vote was counted in December, even if they had 
lost. President Adams used this time to appoint Federalists to the judiciary—the so- 
called midnight appointments. One was William Marbury, nominated to serve as a 
justice of the peace in the District of Columbia. Although the Senate confirmed the 
appointment and the president signed the commission, Adams’s secretary of state 
John Marshall failed to deliver the commission to Marbury before he left office. In 
the final days of his term, Adams also appointed Marshall to serve as chief justice of 
the United States. 

These last-minute appointments incensed the incoming Democratic-Republicans. 
Because James Madison became Jefferson’s secretary of state, it fell to him to deliver 
Marbury’s commission. Yet, concerned that Adams had attempted to load the judiciary 
with Federalists, he refused to do so. Marbury then asked the Supreme Court to issue 
a writ of mandamus—a judicial command to a public official to do his or her duty— 
ordering Madison to deliver the commission. 
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The Federal Court System 


United States Supreme Court 


FIGURE 16-1 The United States Supreme Court tops the federal court system, 
but also takes cases from state supreme courts when federal issues are involved. 
Source: www.law.syr.edu/media/documents/2008/2/IntroCourts.pdf, accessed August 7, 2009. 


Circuit court—the original name for the 
federal courts intermediary between the 
district courts and the Supreme Court. The 
name is still used informally to apply to the 
federal courts of appeal. See United States 
Court of Appeal. 


United States Courts of Appeal—The 
federal courts intermediary between the 
district courts and the Supreme Court, one 
for each of 12 regions of the country and 
one for the Federal Circuit, which handles 
specialized cases. 


Midnight appointments—the appointments 
to the federal judiciary that President 

John Adams and the lame-duck Federalist 
Congress made in the final months and 
weeks of Adams's one term as president. 


Writ of mandamus—an order from a court 
to an officer of the government or to a lower 
court requiring the performance of some 
mandatory, or ministerial, duty. 


Theodor Horydczak, Collection of the Supreme Court of the United States 
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Chief Justice John Marshall No man or 
woman who donned the robes of a Supreme Court 
justice had a greater impact on the highest court 
and on American democracy than John Marshall, 
who was chief justice from 1801 to 1835. Born in 
Virginia in 1755, Marshall served as an officer in the 
Continental Army during the Revolutionary War and 
was at Valley Forge during the winter of 1777-1778. 
After the war, he studied law and entered the bar in Virginia in 1783. He served in the 
Virginia Assembly and in the state ratifying convention that approved the Constitution in 
1788. Marshall turned down high-level positions in the Washington administration but later 
agreed to undertake an important diplomatic mission to France at the urging of President 
John Adams. After Marshall served one term as a Federalist congressman, Adams appointed 
him secretary of state and then, in January 1801, chief justice of the Supreme Court. 

Once on the Court, Marshall convinced his colleagues to speak with one voice on 
many of the most controversial issues to come before the justices. He personally wrote 
many key decisions on judicial review, implied powers, and national supremacy and 
eventually became known as "The Great Chief Justice.” "He wished, earnestly wished," said 
Associate Justice Joseph Story in his eulogy, "perpetuity to the Constitution, as the only 
solid foundation of our national glory and independence." 


In a 5—0 decision, Chief Justice Marshall maintained that although Marbury 
had a legal right to his judgeship, the Supreme Court had no authority to issue a 
writ of mandamus in this case. The provision of the Judiciary Act that authorized 
the Supreme Court to issue writs of mandamus, Marshall wrote, violated the Con- 
stitution’s limited grant of original jurisdiction to the Court. Because the Constitu- 
tion trumps legislation that violates it, the relevant provision of the Judiciary Act 
was void. 

Much of Marshall’s argument paralleled Hamilton’s. The Constitution, “the 
fundamental and paramount law of the nation,” had “defined and limited” the pow- 
ers of Congress. Because the Constitution is the supreme law, “a legislative act con- 
trary to the constitution is not law.” “It is emphatically the province and duty of 
the judicial department,” Marshall famously held, “to say what the law is.” Marshall 
added that the Constitution requires judges (and all public officials) “to take an oath 
to support it.” How could judges perform this duty, Marshall asked, if they allowed 
a law to stand that violated the Constitution? Finally, Marshall noted that the Con- 
stitution states in Article VI that “the supreme Law of the Land” includes “not the 
laws of the United States generally, but those only which shall be made in pursuance 
of the constitution.” ¢ 

Despite the Court’s vigorous defense of judicial review, its decision required no 
action by the Jefferson administration. Marbury, it said, had a right to his office, but 
the Court had no authority to order Secretary of State Madison to deliver the com- 
mission. Had the Court issued such an 
order, historians note, the administra- 
tion might not have carried it out. In 
the opinion of some commentators, 
Marshall found an ingenious way to as- 
sert the authority of the Court without 
facing the possibility of the president 
ignoring its order. 

In response to Marbury v. Madison, 
President Jefferson denied in private 
letters that the Supreme Court had 
the final say on the constitutionality of 
laws. In 1804, he wrote that allowing 
judges “to decide what laws are con- 
stitutional, and what not, not only for 
themselves in their own sphere of ac- 
tion, but for the legislature and execu- 
tive also in their spheres, would make 
the judiciary a despotic branch.” In 
Jefferson’s view, this violated the con- 
stitutional separation of powers. “The 
Constitution,” he wrote three years 
later, “intended that the three great 
branches of the government should be 
coordinate, and independent of each 
other. As to acts, therefore, which are to be done by either, it has given no control 
to another branch.” He expressed his long-standing wish “for a proper occasion to 
have the gratuitous opinion in Marbury vs. Madison brought before the public, and 
denounced as not law.”!! 

Although it took half a century before the Supreme Court again overturned 
a federal law, beginning in 1810, the Court issued a series of decisions that over- 
turned state laws and state supreme court decisions as inconsistent with the U.S. 
Constitution. These decisions were even more controversial than Marbury. Critics 
charged that they violated the principles of American federalism by making the 
federal courts supreme over state laws and state courts. Defenders insisted that 


the Supreme Court was merely enforcing the supremacy of the U.S. Constitution in 
the federal system. In the modern era, also, many of the Court’s most controversial 
decisions have overturned state laws, not federal laws. 

Jefferson was not the only nineteenth-century president to challenge the Su- 
preme Court as the final word on the meaning of the Constitution. In 1832, Presi- 
dent Andrew Jackson vetoed a bill to recharter the Bank of the United States because 
in his view it was both unconstitutional and unwise. Yet 13 years before in McCulloch 
v. Maryland, the Court had upheld the constitutionality of the bank (see the discus- 
sion in Chapter 3). Jackson defended the right of the Congress and president to make 
up their own minds about the Constitution: 


[T]he opinion of the Supreme Court ... ought not to control the coordinate 
authorities of this Government. The Congress, the Executive, and the Court 
must each for itself be guided by its own opinion of the Constitution. Each 
public officer who takes an oath to support the Constitution swears that he 
will support it as he understands it, and not as it is understood by others. 
... The opinion of the judges has no more authority over Congress than the 
opinion of Congress has over the judges, and on that point the President is 
independent of both." 


Twenty-five years later, the Dred Scott decision reignited the debate over the Su- 
preme Court's authority. Abraham Lincoln, a former one-term congressman from 
Illinois with aspirations for higher office, attacked Chief Justice Roger B. Taney’s 
reasoning in Dred Scott as based “on assumed historical facts which were not re- 
ally true.”'* He often cited the strong dissents by Justices Benjamin Curtis and John 
McLean. Sometimes he quoted Andrew Jackson’s comments about the duty of the 
members of each branch to interpret the Constitution. 

In response, Senator Stephen Douglas of Illinois charged that opponents of 
the decision “aim[ed] a deadly blow to our whole Republican system of govern- 
ment” by undermining the authority of the Court “to determine, expound and en- 
force the law.”'® During the Lincoln-Douglas debates of 1858, he accused Lincoln of 
“mak[ing] war on the decision of the Supreme Court” and of engaging in “a crusade 
against the Supreme Court.”'® Douglas asked rhetorically, “By what tribunal will he 
reverse [the Dred Scott decision]? Will he appeal to a mob? Does he intend to appeal 
to violence, to Lynch law? Will he stir up strife and rebellion in the land and over- 
throw the court by violence?”"” 

In taking office on March 4, 1861, Lincoln gave his first explanation as presi- 
dent of the authority of the Supreme Court. He accepted that Court decisions on 
constitutional questions “must be binding in any case upon the parties to a suit 
as to the object of that suit,” and “they are also entitled to very high respect and 
consideration in all parallel cases by all other departments of the Government.’ Yet, 
an erroneous decision “may be overruled and never become a precedent for other 
cases.” “At the same time,” Lincoln continued, “the candid citizen must confess that 
if the policy of the Government upon vital questions affecting the whole people is to 
be irrevocably fixed by decisions of the Supreme Court, the instant they are made in 
ordinary litigation between parties in personal actions the people will have ceased 
to be their own rulers, having to that extent practically resigned their Government 
into the hands of that eminent tribunal.”!® (As discussed in Chapter 7, it took the 
Fourteenth Amendment of 1868 to overturn the Dred Scott decision. ) 

Note that Lincoln did not challenge the legitimacy of judicial review in specific 
legal cases or the obligation of officials to abide by the Court’s decisions. He believed 
that as president he must abide by the specific holding in Dred Scott. But he need 
not agree with it; he could try to persuade others that it wrongly interpreted the 
Declaration and the Constitution, and he could hope to see it overruled by a future 
Court. (Later in the chapter, we discuss how the American separation of powers 
system gives the people and their elected officials some means for checking Supreme 


Court errors or excesses. ) 
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Trial court—the court, such as federal 
district court, in which civil and criminal 
trials occur. 


Civil case—case in which one individual sues 
another person or an organization (or even 
the government, if the law allows) because 
of some alleged harm, such as a violation of 
a contract, a libel, or the sale of a defective 
product. 


Trial by Jury 


Another important legal principle, besides judicial review, embodied in the nation’s 
fundamental law is trial by jury. The jury trial has its roots in medieval England, 
and early Americans considered it necessary to achieve justice and check tyranny. 
Indeed, one reason they broke with England was because the king and Parliament 
had “deprive[ed] us, in many Cases, of the Benefits of Trial by Jury” (Declaration of 
Independence). 

In the Constitution, the framers guaranteed trial by jury in federal criminal 
cases (Article III) but said nothing about civil cases. Anti-Federalists criticized this 
omission during the ratification debates. In response, the authors of the Bill of 
Rights extended jury trials to federal civil cases involving more than $20 (Seventh 
Amendment). They also guaranteed that in all federal criminal cases the defendant 
would have “the right to a speedy and public trial, by an impartial jury of the State 
and district wherein the crime shall have been committed” (Sixth Amendment). All 
of the original 13 states guaranteed jury trials in serious criminal cases, as did every 
other state upon entering the Union. Today, the United States uses juries in civil and 
criminal cases more than any other modern democracy. (More on jury trials later.) 


oan’ 


THE STRUCTURE AND FUNCTIONING OF THE 
FEDERAL COURT SYSTEM 


Mauor Issue 
® How do the federal courts carry out the judicial power? 


Most Americans are familiar with the U.S. Supreme Court, which frequently issues 
holdings on important and controversial matters. Yet, only a tiny fraction of legal 
issues in the United States ever reach the Supreme Court, which sits atop the court 
system. The vast majority of legal cases achieve final resolution in state courts or in 
the lower federal courts. If we want to understand how the federal courts carry out 
the judicial power, we must start with the federal district courts. 


The Geographic Boundaries of the Federal Courts 


Western 


FIGURE 16-2 The 94 United States District Courts cover part or all of each of the 
50 states. The Federal Circuit (Appellate) Courts are numbered 1 through 11, with another 
for the District of Columbia and one for the "Federal Circuit.” 


Source: www.uscourts.gov/courtlinks, accessed August 7, 2009. 


District Courts 


The modern federal court system follows 
the basic three-tiered pyramid structure 
that the original Judiciary Act created. At 
the bottom are the United States District 
Courts, which are organized into 94 judicial 
RI districts (see Figure 16-2). Each state has at 
least one federal judicial district; the larger 
states have up to four. In 2008, 674 judges 
served in district courts. Some states—such 
as Alaska, Idaho, Maine, Montana, Ne- 
braska, New Hampshire, North Dakota, 
Rhode Island, South Dakota, and Ver- 
mont—have as few as 2 or 3 federal district 
judges; California, with the most, has 61.'° 
The district courts are the basic trial 
courts in the federal system. Judges handle 
both civil and criminal cases. In civil cases, 
one individual sues another person or an 
organization (or even the government, if 
the law allows) because of some alleged 
harm, such as a violation of a contract, a 


libel, or the sale of a defective product. In criminal cases, the government prosecutes 
an individual for violating a criminal statute, such as a law against violence, theft, 
corporate fraud, or drug trafficking. In the United States, more than 90% of all crimi- 
nal cases go through state courts, not federal courts. 

The chief federal prosecutor in each of the 94 judicial districts, the United States 
Attorney, is nominated by the president and confirmed by the Senate. Although the 
U.S. Attorney’s offices are part of the Department of Justice, in many respects they 
operate independently of day-to-day supervision by “main Justice.” Although U.S. 
Attorneys serve at the pleasure of the president, a controversy arose in President 
George W. Bush’s second term when seven U.S. Attorneys were dismissed in Decem- 
ber 2006. Some charged that the officials were fired for improper political reasons, 
such as failure to investigate Democratic politicians. Congressional investigations 
attracted widespread public attention, and the controversy contributed to the resig- 
nation of Attorney General Alberto Gonzales in September 2007. 

Under the U.S. Constitution, defendants in federal criminal cases and the par- 
ties in a federal civil case have a right to a jury trial. If they do not assert that right, 
the judge may serve as the neutral fact finder and determiner of guilt or fault. In 
most civil cases, the party bringing the suit, called the plaintiff, must prove his 
or her case by a preponderance of the evidence, meaning that the weight of the 
evidence supports the plaintiff’s case, even if only slightly. In criminal cases, by con- 
trast, the prosecutor must prove the charges against the defendant by the very high 
standard of beyond a reasonable doubt. This standard is often misunderstood. It 
does not mean beyond a shadow of a doubt or any possible doubt, but beyond a 
doubt based on reasons related to the evidence and facts in the case (see the Myths 
and Misinformation box.). 


Myths and Misinformation 


The Meaning of "Beyond a Reasonable Doubt" 


No one in the United States may be convicted of a criminal offense unless the prosecu- 
‘tor persuades the jury or judge that the defendant is guilty “beyond a reasonable doubt." 
Although these words do not appear in the Constitution, the Supreme Court has ruled that 
in criminal cases, this standard of proof is an essential element of the "due process" that the 
Fifth Amendment requires in federal courts and the Fourteenth Amendment requires in state 
courts. Yet despite the universal use of "beyond a reasonable doubt" in American criminal 

courts, the phrase is often misunderstood. Many think that it means “beyond a shadow of a 
doubt" or that it demands absolute certainty. The standard, as high as it is, does not demand 

the elimination of all possible doubt. 

é Black's Law Dictionary, a standard reference work for American law, defines 
"reasonable doubt" as “[t]he doubt that prevents one from being firmly convinced of a 
defendant's guilt, or the belief that there is a real possibility that a defendant is not guilty." 
; When a judge instructs the jury in a criminal case before deliberations begin, he or she may 
_ provide some explanation of what "beyond a reasonable doubt" means. In California crimi- 
- nal courts, judges use the following standard language: “Proof beyond a reasonable doubt 
is proof that leaves you with an abiding conviction that the charge is true. The evidence 
need not eliminate all possible doubt because everything in life is open to some possible or 
imaginary doubt." . 
For federal criminal trials in the areas covered by the Federal Ninth Circuit (California 
and eight other western states), the U.S. Court of Appeals provides trial judges the following 


~ model instructions: 


, Proof beyond a reasonable doubt is proof that leaves you firmly convinced that the 
~ defendant is guilty. It is not required that the government prove guilt beyond all possible 
_ doubt. A reasonable doubt is a doubt based upon reason and common sense and is not 
based purely on speculation. It may arise from a careful and impartial consideration of 

all the evidence, or from lack of evidence. 
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Criminal case—case in which the 
government prosecutes an individual for 
violating a criminal statute, such as a law 
against violence, theft, corporate fraud, or 
drug trafficking. 


United States Attorney—the chief 
prosecutor in each of the 94 federal judicial 
districts, nominated by the president and 
confirmed by the Senate. 


Defendant—the person sued in a civil case 
or charged with a crime in a criminal case. 


Plaintiff—the person who initiates a 
civil case by suing another individual, an 
organization, or the government. 


Preponderance of the evidence—a 
standard of proof used in most civil cases, 
which requires that the weight of the 
evidence support the plaintiff's case, even if 
only slightly. 


Beyond a reasonable doubt—the standard 
of proof used in criminal cases, which 
requires that the state prove the defendant's 
guilt beyond a doubt based on reasons 
related to the evidence and facts In the case. 
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The "beyond a reasonable doubt" standard of proof is the highest used in ve 
courts and is much higher than the “preponderance of the evidence” commonly used in ci 
courts. It makes it difficult to convict defendants without compelling evidence of guilt. Ap 
parently, however, this was not its original purpose when it entered British esl Dt 


in the eighteenth century. According to Professor James Q. Whitman of Yale Law School 00 
a SS 


At its origins ... the familiar "reasonable doubt" rule was not intended to perform the - 


function we “el it to perform today: It was not primarily intended to protect the accuse’ 
Instead, it had a significantly different, and distinctly Christian, purpose: The “reasonable 
doubt" formula was originally concerned with protecting the souls of the jurors against a 
damnation. Convicting an innocent defendant was regarded, in the older Christian tradi- a 
tion, as a potential mortal sin. The purpose of the “reasonable doubt" instruction was to 
address this frightening possibility, reassuring jurors that they could convict the de en= 
dant without risking their own salvation, as long as their doubts about guilt were n t 
"reasonable." te 


Despite the right to a jury trial, many civil cases are settled by the mutual agree- 
ment of the parties, and about 95% of all convictions in federal criminal cases result 
from a plea of guilty. Nevertheless, juries remain vital to the judicial system. The 
prospect of a trial is what motivates the settlement of civil and criminal cases. And 
many of the hardest and most notorious cases do go to trial. As one federal court 
puts it, the responsibility to serve as a juror is serious: 


Jurors must be men and women possessed of sound judgment, absolute hon- 
esty, and a complete sense of fairness. Jury service is a high duty of citizenship. 
Jurors aid in the maintenance of law and order and uphold justice among 
their fellow citizens. Their greatest reward is the knowledge that they have dis- 
charged this duty faithfully, honorably, and well. In addition to determining 
and adjusting property rights, jurors may also be asked to decide questions 
involving a crime for which a person may be fined, placed on probation, or 
confined in prison. In a very real sense, therefore, the people must rely upon 
jurors for the protection of life, liberty and the pursuit of happiness.! 


Tocqueville also praised juries. He wrote that jury service reminds citizens that 
“they have duties toward society and that they take a share in its government.” The 
jury acts as a “free school” in which the jurors learn about their rights and gain 
practical lessons in the law from the judge, the lawyers, and the parties in the case.” 
One recent study seemed to confirm Tocqueville’s argument when it showed that 
serving on a jury that reached a verdict increased the likelihood that jurors would 
vote in future elections. Apparently, deliberating about the fate of a fellow citizen in 
a criminal case does stir the civic feelings that Tocqueville wrote about.?3 

Such experiences are widespread. According to a report by the American Bar 
Association, most American adults have been called for jury service. Of those who 
got the call, nearly half served on a jury. And whether or not Americans have served, 
more than three-quarters agree with the statement: “Jury duty is an important civic 
duty I should meet even if it is inconvenient.” 


Courts of Appeal 


In the second tier of the federal court system are the United States Courts of Ap- 
peals, one for each of 12 regions. (There is also a Court of Appeals for the Federal 
Circuit, which handles appeals in certain specialized cases.) Because the first Hell 
appeals courts were staffed in part by Supreme Court justices who “rode circuit” 

they are also called circuit courts. They range in size from 6 authorized judges for 
the First Circuit, which covers most of New England and Puerto Rico, to 29 judges 
for the Ninth Circuit, which covers California and eight other western states 


(The Ninth Circuit is so large and handles so many cases, that some have tried to 
get Congress to divide it into two separate circuits.) Vacancies are common in the 
circuit courts, especially with increasing delays in the confirmation of new judges in 
recent decades. For example, between 1972 and 1994, the duration of a vacancy in 
the federal appellate courts nearly tripled, from 125 days to 360.”° 

Generally, the losing party in a case decided in the district court has the right 
to appeal to the federal appeals court for its region. The government, however, may 
not appeal a finding of not guilty in a criminal trial. Typically, cases are handled by 
three-judge panels of the appellate court. The party appealing the case, called the 
appellant, files a written brief with the court making the case that the trial court 
made a legal error. Rarely does the appellate court review a factual finding by the 
trial court. The party who won in the trial court, called the appellee, then files a 
brief in response defending the decision at the lower court. Some cases are decided 
at this stage on the basis of the written briefs alone. 

Other cases move to oral arguments before the panel of judges, in which each 
side gets a short period, usually 15-30 minutes, to make its case and to answer ques- 
tions. A two-person majority of the panel is sufficient to decide the matter. In rare 
cases, the full court meeting “en banc” will review a panel’s decision. Because the 
U.S. Supreme Court reviews only about 100 of the 27,000 cases decided each year 
by the federal appeals courts, these intermediate courts are the final word for nearly 
all the cases they decide. 


Supreme Court 


The Supreme Court by statute has nine members. It is headed by a chief justice and 
has eight associate justices. The Constitution specifies no qualifications—such as 
citizenship, residency, or age—for service on the Supreme Court or any other fed- 
eral court. The president appoints all federal judges subject to confirmation by the 
Senate. The framers presumed that Supreme Court justices would be accomplished 


lawyers. 


Determining the Court's Size 
The original Judiciary Act set the size of the Court at six. With the exception of 
1801-1802, when Congress reduced the number to five, the Court grew gradually 
until it reached 10 in 1863. Since 1869, the size has been nine. Although Congress 
may change the size of the Supreme Court, it has been nine for so long that this 
is now a settled feature of the constitutional 
system. (Later we discuss President Franklin 
Roosevelt’s failed plan to increase the size of 
the Court in the 1930s.) 


Hearing Appeals 

The Supreme Court handles appeals from 
the federal appeals courts and from state su- 
_ preme courts on matters that relate to federal 
law, treaties, or the U.S. Constitution. In only 
a small number of specified cases do the par- 
ties have a right to a Supreme Court review. 
In all the others, the Court decides whether to 
hear an appeal. In these cases the loser in the 
federal appeals court or a state supreme court 
files a writ of certiorari seeking a hearing be- 
fore the highest court. The Court considers 
about 9,000 of these requests each year but 
grants fewer than 100 (see Table 16-1). If any 
four justices agree to “grant cert,” the case pro- 
ceeds. This is called the rule of four. 


© JIM LO SCALZO/epa/Corbis 


The high court sits 
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Appellant—the party who appeals a case 
from a lower court, seeking reversal of the 
decision. 


Brief—a document written for an appellate 
court that gives legal arguments for over- 
turning or sustaining the decision of a lower 
court. 


Appellee—the party who won in the lower 
court and responds to the appeal by the 
losing side by seeking a reaffirmation of the 
lower court decision. 


Oral arguments—arguments made in person 
before an appellate court, making the legal 
case for reversing or reaffirming a lower 
court decision. 


Chief justice—the head of the U.S. Supreme 
Court and the administrative head of the U.S. 
court system. 


Writ of certiorari—a request by the losing 
side in a case decided by a federal appeals 
court or a state supreme court to have the 
U.S. Supreme Court review and overturn the 
decision. 


Rule of four—the practice of the Supreme 
Court that it will hear a case if at least four 
justices agree to do so. 


for a new group portrait October 8, 2010. Back row, left to right: Associate Justice 
Sonia Sotomayor, Associate Justice Stephen Breyer, Associate Justice Samuel Alito Jr. 
and Associate Justice Elena Kagan. Front row, left to right: Associate Justice Clarence 
Thomas, Associate Justice Antonin Scalia, Chief Justice John G. Roberts, Associate 
Justice Anthony M. Kennedy, Associate Justice Ruth Bader Ginsburg. 
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Amicus curiae brief—Latin for a “friend of 
the court" brief submitted by an individual 


or organization that has an interest in the Cases Cases Granted Cases Decided Number 
outcome of case but is not formally a party to It. Reviewed Oral Argument by Signed of Signed 
oe Opinion Opinions 
Solicitor general—a high-ranking official p P 
in the Department of Justice who represents 1980 4351 154 144 123 
the United States before the Supreme Court. 1990 5,478 125 121 Te 
87 75 
Opinion of the Court—in a Supreme Court 1995 6,644 90 
ini seen 2000 7,760 86 83 "le 
case the opinion that explains and justifies ' 
ayit 2002 8,387 84 v3 7) 
the holding of the majority. ! 
2003 7,834 91 89 US 
2004 7,542 87 85 74 
2005 8,236 88 82 69 
2006 8,922 78 74 67 


Note: Because one opinion of the Supreme Court can cover several related cases that raise the same 
legal issue (called “companion cases"), the number of signed opinions is less than the number of 
cases with signed opinions. 


Source: U.S. Census Bureau, The 2009 Statistical Abstract, The National Data Book, Table 321, www. 
census.gov/compendia/statab/tables/09s0321.pdf, accessed August 9, 2009. 


Why does the Court select the cases it does from the thousands it considers? 
One reason is to ensure uniformity of federal law by resolving conflicts among the 
federal appellate courts. Another is to settle a constitutional or legal matter of broad 
public importance. A third is to overrule a lower court that violated Supreme Court 
precedents. This last reason may seem surprising, but lower courts some- 
times balk at following Supreme Court decisions despite its position at the 
top of the federal judiciary. 

If the Supreme Court decides to hear a case, the parties file written briefs 
making their legal arguments. The Court may also allow others who are not 
parties to the case to file briefs on one side or the other. These are amicus cur- 
iae briefs (amicus curiae is Latin for “friend of the court”), often simply called 
“amicus briefs.” This kind of brief, the Court explains in its rules, “may be of 
considerable help to the Court” by presenting “relevant matter not already 
brought to its attention by the parties.” Neither the federal government nor 
state governments need permission to file an amicus brief, but all others do. 
The willingness of the Court to accept such briefs gives citizens who are not 
actual parties to a case an opportunity to influence the Court’s deliberations 
through additional information and arguments. Occasionally, the Court will 
accept an amicus brief from a single individual, but usually such briefs are 
filed by organizations of various sorts (see the sidebar on the next page). 

The official who represents the federal government in all matters before 
the Supreme Court is the solicitor general in the Department of Justice. 
This individual is responsible for filing the briefs that represent the posi- 
tion of the executive branch. Sometime after filing their briefs, the parties 
make oral arguments before the full Supreme Court, with each side usually 
assigned 30 minutes to make its case. Typically, the justices do not wait long 
before they begin questioning the speaker. These exchanges often signal how 
the Court is leaning on the case at hand. 


In the courtroom 
in the Supreme Court building, the nine justices sit 

in the raised seats in the front, with the chief justice 
in the center. During oral arguments, the attorneys 
address the court at the podium in the center. 
Members of the public touring the building may sit for 
10-15 minutes in reserved seats. Court rules prohibit 
video recording, photographs, and audio recording 

of the proceedings. Since 1955, however, the Court 


Franz Jantzen, Collection of the Supreme Court of the United States 


has authorized an official audio recording of oral 
arguments, which are made available to the public 
through the National Archives. About 600 recordings 
can be accessed through the Oyez Project at 
www.oyez.nwu.edu/. 


According to veteran lawyer and judge Stanley Mosk, oral arguments 
foster deliberation in several ways. First, they enable ordinary citizens to 
hear judicial proceedings. Second, they let justices ask hypothetical ques- 
tions to identify issues the opposing lawyers did not fully anticipate and 
to help determine how a decision might work in practice. “And finally, 


oral argument provides an important os 
forum for an interchange of ideas be- : Amicus Briefs in Ricci v. DeStefano 
tween counsel and the judges, and ih 

between the judges themselves. The % 
members of the court are given the op- 
portunity to probe, to seek answers to 
questions that may have arisen in their 


temporarily formed opinion about the 
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One of the most closely watched cases of the 2008-2009 term of the Supreme Court 

was Ricci v. DeStefano. Frank Ricci, a white firefighter in New Haven, Connecticut, took a 

. lieutenant’s exam in 2003 and scored high enough for promotion: sixth of the 77 test takers. 
__ However, because no blacks would have been promoted based on the test results on both 
the lieutenant's and captain's exams, the city promoted no one based on the two exams. 


Fifteen organizations, one college student, and a group of 40 Memphis, Tennessee, 


ve 
eral 
minds. A justice may challenge his own be Ricci and 17 others—16 whites and 1 Hispanic—sued the city charging illegal discrimination. 
a 
har 


case by probing questions pro and con 
on the position he may have in mind.””8 


Reaching a Decision 
Throughout its October—June term, the 
Court meets in conference on Wednes- 


2 
4 In support of Ricci 
ea 
; : By 
days and Fridays to discuss and make 
per 
ae 
be 


CATO Institute 

Reason Foundation 

Pacific Legal Foundation 

Center for Individual Rights 
Mountain States Legal Foundation 
Claremont Institute 


provisional decisions on the cases ar- 
gued in the days before. Only the jus- 
tices may attend, and no official record 
is kept of what happens in these meet- 
ings. The chief justice frames the issues 


police officers (who were parties in a similar case) filed 12 separate amicus briefs in support 
. of Ricci. Twenty-four organizations and six states (which acted together) filed 13 distinct 
‘ briefs in support of the city. Among the prominent civil rights organizations, think tanks, and 
___ legal foundations that weighed in on one side or the other were the following: 
ia 
ne 


In support of New Haven 

NAACP Lega! Defense Fund 

American Civil Liberties Union 

Mexican American Legal Defense 
and Education Fund 

National Urban League 

NAACP 

National Women's Law Center 

National League of Cities 


é ; ; Eagle Forum 
and leads the discussion. The associate 
justices then give their opinions in or- 
der of seniority. According to former ; In June 2009, the Supreme Court ruled 5-4 in favor of Ricci and the others who were due 
chief justice William Rehnquist, “the ; to be promoted based on the test results. The complete list of amicus briefs is available at 
fille purpose Of the conference discus. iam www.scotuswiki.com/index.php?title=Ricci%2C_et_al._v.__DeStefano%2C_et_al., accessed 
bye 


sion of argued cases is not to persuade 
one’s colleagues through impassioned 
advocacy to alter their views, but in- 
stead by hearing each justice express his own views to determine therefrom the view 
of the majority of the Court.” 

Deliberation continues into the writing phase. If the chief justice is in the ma- 
jority, he or she decides who will write the opinion of the Court. When the chief 
is not in the majority, the senior justice on the majority side decides who will write 
the opinion. Once the majority opinion is drafted, it is circulated to the other jus- 
tices, who may write dissenting or concurring opinions. Justices write concurring 
opinions when they agree with the decision of the Court but perhaps for different 
reasons than the others in the majority. 

Throughout this process, justices are free to change their minds. Occasionally, 
the minority at the time of the conference will become the majority when drafts 
of dissenting opinions persuade one or more justices on the other side. “I think it 
shows the system works,” said Associate Justice Sandra Day O’Connor. “We are able 
on occasion to recognize that perhaps a previously expressed view may not have 
been the best view.” In formulating their positions and writing opinions, the jus- 
tices have the help of law clerks (up to four per justice), who are usually recent top 
graduates of prestigious law schools. 

Justices may sign other opinions even if they write their own. If a majority of 
justices cannot agree on a single opinion, then the opinion that the most justices 
signed and that agrees with the Court’s holding becomes the plurality opinion. In 
these cases the Court’s actual decision is binding and stands as precedent, but the 
arguments of the plurality carry less weight than a majority opinion would. Unani- 
mous opinions are the “weightiest” of all. This is why in many tough legal battles, 
the justices will work to fashion a single unanimous judgment and opinion. 

Before John Marshall (sometimes called “the great chief justice”) entered the 
Court in 1801, it was common for each justice to write his own opinion. Marshall 
worked hard to get his colleagues to agree to a single unanimous opinion to promote 
public acceptance of its often controversial decisions. More recently, the Supreme 


June 4, 2009. (See also the discussion in Chapter 7, p. 227.) 


Majority opinion—an opinion of an 
appellate court, such as the U.S. Supreme 
Court, that garners the approval of a majority 
of the members of the court. 


Dissenting opinion—in a Supreme Court 
case, an opinion written by a justice in the 
minority explaining why he or she disagrees 
with the majority. 


Concurring opinion—in a Supreme Court 
case, an opinion written by a justice who 
agrees with the holding of the majority but 
for reasons in addition to, or different from, 
those stated in the opinion of the court. 


Law clerk—in the Supreme Court, usually a 
recent top graduate of a prestigious law school 
who works for a year assisting a justice with 
legal research and, possibly, opinion writing. 


Plurality opinion—in a Supreme Court case, 
the opinion written by the most justices who 
support the decision, when a majority of 
justices cannot agree on a single opinion. 


Unanimous opinion—an opinion of an 
appellate court, such as the U.S. Supreme 
Court, that garners the approval of every 
member of the court. 
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Court issued unanimous opinions in Brown v. Board of Education (1954), 
which overturned state-enforced segregation in public schools, and in U.S. 
v, Nixon (1974), which led to President Richard Nixon’s resignation by re- 
quiring him to turn over incriminating tape recordings to a federal pros- 
ecutor. 

In their opinions, justices rely heavily on precedents—prior court de- 
cisions on similar matters—and case law—the body of authoritative prior 
court decisions. Even when they are breaking new ground, they show the 
links between the current decision and those of the past. In recent years, 
some justices have even cited precedents from foreign courts. In Law- 
rence v. Texas, for example, which struck down laws prohibiting homo- 
sexual conduct in 2003, Justice Anthony Kennedy, writing for the majority, 
drew support from a similar decision by the European Court of Human 
Rights. Supporters of the practice of citing foreign precedents say that for- 
eign courts can be a good source of legal reasoning. Opponents say that 
the Court has no authority to interpret the United States Constitution by 
the light of the laws and constitutions of other nations. (See the Inter- 
national Perspectives box for_a discussion of the International Criminal 
Court and the issues it raises for American sovereignty and foreign policy.) 


Steve Petteway, Collection of the Supreme Court of the United States 


This isthe room & 

in which the justices meet on Wednesdays and Fridays 
when the Court Is in session to discuss cases and 
reach provisional decisions. No one but the justices 
themselves may be present during these conferences. 
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The International Criminal Court 


The International Criminal Court (ICC) was established in 2002 after the requisite 60 nations 
ratified the "Rome Statute of the International Criminal Court,” which was drafted under the 
auspices of the United Nations in 1998. The ICC should not be confused with the International 
Court of Justice (ICJ), also called the World Court, which was established in 1946 as the 
principal judicial organ of the United Nations. The ICJ issues advisory opinions on matters of 
international law when requested by the UN or its agencies and rules on disputes between 
member states of the UN when they agree to its jurisdiction. 

The International Criminal Court was created to serve as a permanent tribunal to pros- 
ecute “genocide, crimes against humanity, and war crimes," replacing the need for such ad 
hoc tribunals as the Nuremberg tribunal of 1945-1949; the International Criminal Tribunal for 
the Former Yugoslavia, which has been operating since 1993; and the International Criminal 
Tribunal for Rwanda, which has been operating since 1994. It is officially located.in The Hague, 
the Netherlands (as is the ICJ), is composed of 18 judges who serve for up to nine years, and 
has an independent prosecutor who “conduct[s] investigations and prosecutions of crimes 
that fall within the jurisdiction of the Court." As of 2009, it was investigating and/or pros- 
ecuting war crimes in four African countries: Uganda; the Democratic Republic of the Congo: 
Darfur, Sudan; and the Central African Republic. 

More than 100 nations have now ratified the treaty establishing the ICC, but not such 
large countries as the United States, Russia, India, and China. Although President Bill Clinton 
signed the treaty in 1998, he never presented it to the Senate for ratification, and his succes- 
sor, George W. Bush, formally rescinded the signature. 

In 2003, the U.S. Congress passed the American Service-Members’ Protection Act, 
which essentially reiterated the Bush administration's objections to the ICC. It deplored the 
fact that American citizens prosecuted by the ICC would be “denied procedural protections 
to which all Americans are entitled under the Bill of Rights to the United States Constitu- 
tion, such as the right to trial by jury," and it announced that "[t]he United States will not 
recognize the jurisdiction of the International Criminal Court over United States nationals.” 
Because of the fear that U.S. service members overseas could be prosecuted by the ICC, 


PR a ea ae the United States has sought UN Security Council resolutions or bilateral agreements that 
Precedents—the body of court decisions on would exempt the U.S. military on peacekeeping missions from ICC jurisdiction. This remains 
similar matters to an issue before the Courts. a matter of great controversy. The Obama administration has taken a friendlier attitude to- 

ward the International Criminal Court, cooperating in some of its efforts, but has not asked 
Case law—the body of authoritative prior | the Senate to ratify the treaty.>" 


court decisions. 


Special Courts 


The federal court system also includes several specialized courts. Each fed- 
eral judicial district, for example, has a bankruptcy court; altogether they 
process about a million bankruptcy applications each year, A Court of In- 
ternational Trade has jurisdiction over international trade and customs 
issues; and a Court of Federal Claims handles issues of federal contracts, 
the taking of private property by the federal government, and other claims 
against the United States. In 1951, Congress created a special court to han- 
dle appeals from military courts-martial. It is now called the U.S. Court 
of Appeals for the Armed Forces. It reviews courts-martial that result in a 
death sentence or another severe sanction. 


Photo by Sean Gallup/Getty Images 


Cases and Controversies 


Thousands . 
protest the visit of President Georg 
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In Article III, the U.S. Constitution extends the judicial power to “Cases” in May, 2002. Many were angry at the refusal of the 
and “Controversies” involving federal issues, conflicts between states, Bush administration to sign the treaty that established 
and disputes between citizens of different states. The courts have inter- the International Criminal Court. 


preted the constitutional language to mean that they only get involved 

when there is “a real conflict of interests or rights between contending parties.”” 
Unlike some state courts, federal courts do not address hypothetical controversies 
or issue advisory opinions on legal or constitutional matters. The Supreme Court 
set this precedent in 1793 when it refused to answer questions about international 
law and treaty obligations submitted by Secretary of State Thomas Jefferson on 
behalf of President George Washington. Chief Justice John Jay insisted that it was 
not proper for the justices to advise the executive branch on matters that might 
come before them. Ever since, the federal courts have refused to issue advisory 
opinions, although judges and justices have sometimes offered private advice to 
presidents. 

How, then, do the courts determine whether a genuine case or controversy 
exists? They look at four key characteristics of the case: whether the parties have 
standing to sue, whether the matter is ripe for judicial resolution, whether events 
have rendered the controversy moot or irrelevant, and whether the case presents a 
political question within the jurisdiction of elected officials. 


Standing 

To have standing to sue, the party must have suffered a real injury. It is not enough 
to have a generalized grievance against an individual, organization, or the govern- 
ment. Citizens, for example, who believe that a public agency has exceeded its au- 
thority, illegally spent public funds, or in some other way violated the Constitution 
will not generally have standing to sue unless a federal law specifically gives them 
that legal right. In a highly publicized case in 2004, the Supreme Court ruled that a 
noncustodial father of an elementary school student did not have standing to sue 
a public school at which students recited the Pledge of Allegiance. The father held 
that the words “under God” in the Pledge violated the separation of church and 
state. In such cases, it is hard to know whether the Court’s motivation is to reaffirm 
the importance of the standing principle or to skirt a controversial issue. 


Ripeness 
Even if a party has standing to sue, the courts will not hear the case prematurely. The 


dispute must be sufficiently well developed and specific that it is “ripe” for adjudica- 
tion. The ripeness doctrine requires that the parties to a legal controversy exhaust 
their remedies through federal or state administrative procedures before asking the 
courts to get involved. It has also been used in separation of powers disputes. In 
1990, a federal judge threw out a suit by 54 members of Congress who wanted the 
courts to prevent Président George H. W. Bush from ordering combat operations 
without congressional authorization to force Iraqi troops from Kuwait. The judge 
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Mootness—the doctrine that the courts 
will not decide a case if the dispute has 
been resolved or rendered irrelevant by 

subsequent events. 


Political questions—the doctrine that the 
courts should not decide issues that the 
Constitution has given over to the discretion 
of the Congress or the president. 


said that the suit was not ripe for adjudication because Congress as a whole had 
taken no position on the president’s authority to act.” A few weeks later, majorities 
of the House and Senate authorized military action. 


Mootness 

Even if a case is ripe for resolution, the courts will usually not decide it if events have 
rendered the dispute moot, or irrelevant. This happened when the first affirmative 
action case involving college or university admissions reached the Supreme Court. 
Marco DeFunis had sued the University of Washington Law School after it turned 
him down for admission in 1971, contending that minorities with lower qualifica- 
tions had been admitted ahead of him. He won in lower federal court, was admitted 
to the law school, and had nearly graduated by the time his case, on appeal from the 
state of Washington, reached the Supreme Court. Rather than resolve the legal and 
constitutional issues, the Court declared the issue moot. 

At other times, the Court has issued decisions on the merits that it could have 
avoided by invoking the mootness doctrine. A famous example is the 1973 abortion 
decision Roe v. Wade, which took three years to get from initial suit to the Supreme 
Court. This was long after the plaintiff had given birth. The Court recognized that 
the federal appeals process will always take longer than a pregnancy, and it issued a 
ruling on the merits. 


Political Questions 

A final reason the courts occasionally give to justify not deciding an issue is the polit- 
ical questions doctrine. The Supreme Court first asserted this principle in Marbury 
v. Madison in 1803. Although executive officials have specific legal responsibilities, 
such as delivering a presidential commission, that courts may order to be carried 
out, a president also has broader “political powers” that courts cannot control. In 
the words of Chief Justice John Marshall: “By the constitution of the United States, 
the president is invested with certain important political powers, in the exercise of 
which he is to use his own discretion, and is accountable only to his country in his 
political character, and to his own conscience.” When the president exercises these 
powers, the courts cannot control him: “The subjects are political. They respect the 
nation, not individual rights, and being entrusted to the executive, the decision of 
the executive is conclusive.” 

In 1849, the Court extended this doctrine to Congress in a case that arose out of 
Dorr’s Rebellion in Rhode Island. In this uprising, citizens who did not own sufficient 
property to vote under the rules of the colonial charter that still governed the state 
tried to replace the charter with a new constitution. In Luther v. Borden, the Supreme 
Court held that in guaranteeing the states “a Republican Form of Government” in 
Article IV, the U.S. Constitution gives Congress the final say in determining whether a 
state government is republican. Congress’s “decision is binding on every other depart- 
ment of the government, and could not be questioned in a judicial tribunal?5 

Drawing on this doctrine, the modern Supreme Court has denied that it has 
the right to review (1) the Senate’s power to remove a federal judge after an im- 
peachment trial and (2) the president’s authority to terminate a treaty, at least 
in the absence of formal congressional opposition to the termination. Although 
it is not used often, the doctrine of political questions remains controversial. Its 
critics dispute its constitutional basis and accuse the Court of using it to avoid 
making judgments about the powers of Congress and the president. Its defenders 
insist that the Constitution left some important matters exclusively to the political 
branches. 

Together, the rule against advisory opinions and the doctrines of standing, 
ripeness, mootness, and political questions enable- the federal courts to focus on 
disputes involving real harms to individuals, to defer to the political branches in 
appropriate cases, and, perhaps in some cases, to duck hot issues. These are tools of 
judicial self-restraint, which we will discuss later in the chapter. 


THE COURTS AND AMERICAN POLITICS — 


Mauor Issue 


° ae has the Supreme Court influenced American politics throughout its 
istory? 


Because the U.S. Supreme Court heads a coequal branch of the federal government 
and has the final word on many issues, it has had a greater impact on its country’s 
government and politics over the past two centuries than any other national court. 


No history of American politics could be complete without assessing the impact of 
the Supreme Court. 


The Foundations for National Power 


During the first decades under the Constitution, the Supreme Court cemented its 
position as a coequal branch of the national government through the doctrine of 
judicial review, affirmed the supremacy of the federal Constitution and federal law 
over state constitutions and state law, and legitimized a broad interpretation of 
Congress’s enumerated powers. 

As we noted in Chapter 3, two particularly important cases were McCulloch v. 
Maryland (1819) and Gibbons v. Ogden (1824). The first upheld Congress’s author- 
ity to establish a national bank as a “necessary and proper” measure for carrying out 
its enumerated powers. It also overturned the tax levied by Maryland on the federal 
bank, a tax that would have made the federal institution uncompetitive with state 
chartered banks. Through its decision, the Court enforced the supremacy of na- 
tional law in the American federal system. Similarly, the Gibbons case broadly inter- 
preted Congress’s commerce power to include navigation, not merely the exchange 
of goods, and gave Congress’s regulations preeminence over conflicting state laws. 

In another important case, Dartmouth College v. Woodward (1819), the Court 
broadly interpreted the Constitution’s prohibition on the states from passing laws 
“impairing the Obligation of Contracts.” In this case, the Court prevented the New 
Hampshire state legislature from changing the charter issued by King George III in 
1769 that created Dartmouth College. By treating corporate charters as contracts, 
the Court signaled that it was not reluctant to overrule state economic regulations, 
especially if these interfered with private institutions. In interpreting the federal 
government’s economic powers broadly and in affirming the supremacy of the fed- 
eral Constitution and laws, these cases (and others) provided the foundation for the 
growth of a strong central government. 


Race and Reconstruction 


In Chapter 4, we reviewed in detail the Supreme Court’s hugely controversial deci- 
sion in Dred Scott v. Sandford in 1857, which exacerbated tensions over the slavery 
issue and may have helped to bring about the Civil War. In the years after the war, 
the task of Reconstruction set the nation’s domestic agenda. 

As we noted in Chapter 7, the Supreme Court issued several key decisions that 
narrowly interpreted the guarantees of the Civil War amendments (Thirteenth, 
Fourteenth, and Fifteenth) and the new civil rights acts. In the Slaughterhouse Cases 
of 1873, the Court held that the Fourteenth Amendment’s command that the states 
not “abridge the privileges and immunities of citizens of the United States” did not 
encompass the basic rights over person and property that the state governments 
had always regulated. Instead, it referred only to rights specifically associated with 
national citizenship, such as asserting claims on the federal government and de- 
manding its protection when traveling outside the country. Critics of the decision 
maintain that it weakened the ability of the federal government to secure the rights 
of the former slaves in the South. 
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Three years later, in United States v. Cruikshank, the Court ruled that the fed- 
eral government had no authority to prosecute several white men in Louisiana for 
contributing to a massacre of more than 100 blacks. No specifically federal rights 
had been violated, the Court held, and the Fourteenth Amendment’s guarantee of 
“due process” and “equal protection” applied only against state action—not private 
lawlessness. Only the state could prosecute such offenses. 

In 1883, in the Civil Rights Cases, the Court reaffirmed that the guarantees of 
the Fourteenth Amendment did not apply to private discrimination. In so doing, it 
declared as unconstitutional provisions of the Civil Rights Act of 1875 that prohib- 
ited racial discrimination in “accommodations, advantages, facilities, and privileges 
of inns, public conveyances on land or water, theatres, and other places of public 
amusement.” 

Finally, in Plessy v. Ferguson in 1896, the Court endorsed the doctrine of “sepa- 
rate but equal” by ruling that the Fourteenth Amendment did not prohibit states 
from segregating the races, as long as they had access to comparable facilities. The 
consistent theme in these cases was that the federal government had little authority 
to affect race relations in the states, even when white majorities used their political 
power to disadvantage blacks. 


Limiting the Power of Government to Regulate the Economy 


In 1895, the Supreme Court signaled a new assertiveness in limiting the govern- 
ment’s power over the economy when it overturned the federal income tax of 1894, 
which had imposed a 2% tax on incomes above $4,000. (Congress had previously 
taxed incomes during the Civil War, but these laws had lapsed.) The Court ruled 
5—4 that an income tax was a “direct Tax” that, according to the Constitution, must 
be apportioned based on state population. To overturn this decision, the state leg- 
islatures ratified the Sixteenth Amendment in 1913, granting Congress unrestricted 
power to tax incomes. This was one of the few times in American history when the 
Constitution was amended to overturn a Supreme Court decision. 

In the decades after the Civil War, large industrial organizations increasingly 
dominated the economy, and their employees often worked long hours in unsafe 
conditions. Demands grew for government to regulate economic enterprise. But 
in 1905, the Supreme Court ruled that the Constitution limited what government 
could do. In Lochner v. New York, it held that New York state could not prevent cer- 
tain employers, including bakers, from requiring more than 60 hours of work per 
week. In this 5—4 decision, the majority held that the state law interfered with “the 
right of contract between the employer and employees.” The right of individuals 
to sell their own labor or to purchase the labor of others was one of the liberties 
protected by the clause in the Fourteenth Amendment that prohibits a state from 
“depriv[ing] any person of life, liberty, or property, without due process of law.” 
If a willing employer and a willing employee agreed to a work week longer than 
60 hours, the state could not interfere.*° 

In a short and influential dissent, Justice Oliver Wendell Holmes Jr. charged 
the majority with embracing “an economic theory which a large part of the coun- 
try does not entertain.” Here Holmes was referring to “laissez-faire” principles, 
which hold that government regulation hampers economic growth. A majority of 
the people, Holmes said, have a right “to embody their opinions in law” even if 
this “interfere[s] with the liberty to contract.” Laws that restrict economic activity 
on Sundays, that limit the interest rates that banks can charge for loans, and that 
mandate school attendance all restrict liberty for reasons thought important by the 
majority. Unless “fundamental principles” are at issue, Holmes insisted, the courts 
should not “prevent the natural outcome of a dominant opinion.”2” 

In the following decades, the Supreme Court upheld some state and federal laws 
that regulated working conditions but overturned many others. Especially contro- 
versial were its decisions in 1918 to overturn a federal law prohibiting the interstate 
commerce of goods produced through child labor (although it had previously upheld 


CHAPTER 16 The Judiciary 503 


state laws against child labor) and in 1923 to strike down a federal law mandate 0 ee 


minimum wage for women and children in the District of Columbia2* The Court 
overturned so many state and federal laws on the principles of the Lochner decision 
that this period became known as the Lochner era. 

The controversy over the Court’s role escalated when it struck down popular 
elements of Franklin Roosevelt’s New Deal legislation in the 1930s. In Panama 
Refining Co. v. Ryan and Schechter Poultry Corp. v. U.S., both in 1935, the Court 
threw out major provisions of Roosevelt’s National Industrial Recovery Act, the 
administration’s main effort to fix the Great Depression economy.” These and _ Court-packing plan—the common name 
other decisions held that Congress had unconstitutionally delegated its legislative for President Franklin Roosevelt's proposal to 
powers to the president and to industry groups and had in other ways exceeded _ increase the size of the Supreme Court by up 
its powers. to six additional members. 


Lochner era—the period from 1905 until 
1937 when the Supreme Court overturned 
many state and federal laws for interfering 
with the free-market economy. The name 
comes from the Supreme Court case Lochner 
v. New York of 1905. 


Shifting Gears: Deferring to the Political Branches 
on Economic Matters 


In response to the Schechter decision, President Roosevelt attacked the Court’s 
“horse-and-buggy definition of interstate commerce.” Early in 1937, he pro- 
posed expanding the Court by one justice for each sitting justice over 70 years 
old who did not retire. With six justices over 70, he could have increased the 
Court to 15 members, ensuring a pro—New Deal majority. Opponents denounced 
this “court-packing plan,” and it failed to gain enough public and congressional 
support to pass. Later that same year, however, one justice changed his voting 
patterns, and suddenly the Court began producing 5—4 majorities in support of 
broad federal and state regulatory power. Pundits called this “the switch in time 
that saved nine.” Subsequent retirements and new appointments solidified the 
liberal majority on the Court. 

The case that best illustrates the transformation of the 
court is Wickard v. Filburn of 1942.*° In this case, the owner 
of a small Ohio farm, Roscoe Filburn, was penalized for pro- 
ducing more wheat (239 bushels from 12 acres) than he was 
permitted under the Second Agricultural Adjustment Act of 
1938. Filburn grew the wheat strictly for consumption by his 
dairy cattle and his family; it never left his farm. Thus, the 
legal question was whether Congress’s power to regulate in- 
terstate commerce (“Commerce ... among the several States”) 
extended even to a product that was grown and consumed 
entirely on a single farm. A unanimous Court ruled that be- 
cause Filburn’s overproduction reduced his demand for wheat 
in the marketplace, it affected the market price of wheat and 
therefore interstate commerce. “Home-grown wheat in this 
sense,’ the Court held, “competes with wheat in commerce.”*! 
Congress’s regulation was thus constitutional. 

If Congress may lawfully regulate the private production 
and consumption of wheat, virtually no economic activity 
would seem to be outside its power. The Lochner era was over. 
(As we saw in Chapter 3, however, the Supreme Court has oc- 
casionally struck down federal laws as beyond the federal com- 
merce power because they regulate noneconomic matters, such 
as the possession of firearms near public schools.) 


©) 1937, Elderman/The Washington Post 


The Rights Revolution 2 foe 
Critics of the “activist” Supreme Court of the Lochner era A cartoonist accuses President Roosevelt of toppling American 
applauded the Court’s deference to the political branches on democracy by undermining the independence of Congress and the 


economic matters after 1937. In 1938, however, the Court federal judiciary. 
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Marshall Court—the Supreme Court 

under the leadership of Chief Justice John 
Marshall, 1801-1835. Its decisions cemented 
the Court's position as a coequal branch 

of the national government, affirmed the 
supremacy of the federal Constitution and 
federal law over state constitutions and state 
law, and legitimized a broad interpretation of 
Congress's enumerated powers. 


Warren Court—the Supreme Court under 
the leadership of Chief Justice Earl Warren, 
1953-1969. It is famous for its rulings 
expanding rights. 


Under Chief Justice 
Earl Warren, the Supreme Court launched a 
“rights revolution" in the 1950s and 1960s. 


began to develop principles that justified a more activist stance in reviewing fed- 
eral and state legislation in other areas. In United States v. Carolene Products Co., 
where the Court upheld a broad interpretation of Congress’s commerce power, the 
majority opinion included a footnote (now famous as “footnote 4”) that identified 
areas where the Court should not necessarily presume the constitutionality of leg- 
islation. These included laws that violated specific provisions of the Constitution 
(such as the Bill of Rights), that restricted participation in the political process, and 
that reflected prejudice against religious, ethnic, or racial minorities.” 

In the post-New Deal period, the Court has not been reluctant to overturn 
state and federal laws, practices, or policies in areas outside economic regulation. 
Examples include the following: 


- Prohibiting states from segregating the races in public schools 

* Prohibiting official prayer in public schools 

- Requiring states to reorganize their legislatures to conform to the dictates of 
“one person, one vote” 

- Limiting the power of government to restrict access to some sexually explicit 
materials 

* Overturning state laws prohibiting abortion 

* Expanding the rights of criminal defendants 

- Requiring all the states with the death penalty to rewrite their capital punish- 
ment laws 

* Narrowing the grounds on which a public figure could sue for libel 

* Prohibiting the states and federal government from criminalizing the burning 
of the American flag 

* Overturning state laws against homosexual acts 

+ Intervening in a recount ordered by a state supreme court in a presidential 
election (Florida in 2000) 


Table 16-2 shows how much more likely the Supreme Court was to overturn 
state and federal laws in the twentieth century than it was in the nineteenth 
century. 

Observers often refer to the Supreme Court by the name of its chief justice, 
such as the Marshall Court of 1801-1835 (named after John Marshall) and the 
Taney Court of 1836-1864 (named after Roger B. Taney). In the last half of the 
twentieth century, the Court that most aggressively expanded private rights was 
the Warren Court of 1953-1969, named after Chief Justice Earl Warren. When 
President Dwight Eisenhower nominated the Republican governor of California 
to be chief justice in 1953, few expected the “rights revolution” that followed, in- 
cluding landmark decisions on racial segregation, reapportionment, separation 
of church and state, the freedom of speech and press, and the rights of 
criminal defendants. 

Many of the Warren Court’s decisions were so controversial that some 
in Congress discussed impeaching the chief justice, and in 1968, Repub- 
lican presidential candidate Richard Nixon promised to appoint “strict 
constructionists” to the Court. During his first term, Nixon made four 
appointments to the Court, including a new chief justice, Warren Burger. 
To the surprise of many, the Burger Court did not overturn the major 
precedents of the Warren Court and proved just as willing to overturn 
federal, state, and local laws. Nonetheless, the Burger Court did limit the 
potential reach of some Warren Court precedents, especially in cases in- 
volving the rights of criminal defendants, affirmative action, and regula- 
tion of obscenity and pornography. 

Including Nixon’s appointments, 16 new justices joined the Court 
between Earl Warren’s retirement in 1969 and Elena Kagan’s confirma- 
tion in 2010. Twelve of these were appointed by Republican presidents, 
two by Democrat Bill Clinton, and two by Democrat Barack Obama. 
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PARTE IERZY) | FEDERAL, STATE, AND LOCAL LAWS 


DECLARED UNCONSTITUTIONAL BY THE 
SUPREME COURT, 1790-1999 


Years Federal Laws State and Local Laws Total 
1790-1799 ) 0 0 
1800-1809 1 1 9) 
1810-1819 6) 7 7 
1820-1829 0 8 8 
1830-1839 0 3 3 
1840-1849 e) 9 9 
1850-1859 1 7i 8 
1860-1869 4 23 27 
1870-1879 if 36 43 
1880-1889 4 46 50 
1890-1899 5 36 41 
1900-1909 9 40 49 
1910-1919 6 118 124 
1920-1929 15 139 154 
1930-1939 13 93 106 
1940-1949 2 5y// 59 
1950-1959 5) 61 66 
1960-1969 16 149 165 
1970-1979 20 198 ZS 
1980-1989 16 162 178 
1990-1999 23 61 84 


Source: Harold W. Stanley and Richard G. Niemi, eds., Vita/ Statistics on American Politics, 3rd ed. 
(Washington, DC: CO Press, 1992), 306; Lawrence Baum, The Supreme Court, 8th ed. (Washington, 
DC: CO Press, 2004), 170, 173. 


Although the Supreme Court has not dismantled the legal foundations of the 
“rights revolution,” most close observers would agree that dozens of important 
decisions handed down in recent decades might have turned out differently had 
Democratic presidents appointed 12 justices and Republican presidents 4. Of 
course, a single change of justice can tip many issues, especially since in recent 
years 20%-30% of Supreme Court decisions have resulted from 5—4 votes. In 
just four recent Supreme Courts terms (2006-2007 through 2009-2010), for ex- 
ample, slim 5—4 majorities issued the following landmark rulings: 


* Local school districts may not voluntarily use race to promote diversity in as- 
signing students to schools. 

+ The federal ban on partial-birth abortions is constitutional. 

* The use of the death penalty against child rapists is unconstitutional. 

- Americans have a personal constitutional right to own firearms, which states 
must respect. 

- Enemy combatants apprehended by the United States in the war on terrorism 
have a right to challenge their detention in habeas corpus proceedings in fed- 
eral courts. 

- The city of New Haven, Connecticut, cannot refuse to promote white and 
Hispanic firefighters who scored highest on an exam because no blacks were 
promoted based on the exam results. 
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Equity power—the judicial power, derived 
from the British legal tradition, to issue 
injunctions or provide for other kinds of 
relief, especially when a strict application of 
the law would lead to unjust results. 


Class action—a lawsuit in which one 

or a few individuals are certified by the 
court as representing many others in a 
similar situation and in which the resulting 
remedies, if any, apply to the entire class. 


The Expansion of the Remedial Powers of the Federal Courts 


The Supreme Court’s landmark decision in Brown v. Board of Education in 1954 is 
rightly famous. Less well known is its follow-up decision a year later, Brown II. In this 
case, the Supreme Court gave the federal district courts primary responsibility for 
working with local officials to carry out the principles of Brown. “In fashioning and 
effectuating the[ir] decrees,” the Court maintained, “the [lower federal] courts will 
be guided by equitable principles. Traditionally, equity has been characterized by a 
practical flexibility in shaping its remedies and by a facility for adjusting and recon- 
ciling public and private needs. These cases call for the exercise of these traditional 
attributes of equity power.’ In later school desegregation cases, the Supreme Court 
endorsed a variety of judicial mandates—such as busing students and redrawing 
school attendance boundaries—as legitimate exercises of the “equity power.” 

The equity power, which derives from the British legal tradition, refers to the 
power of courts to issues injunctions or decrees to achieve a just outcome in a par- 
ticular case. Originally, courts of equity in Britain were created to give an aggrieved 
party the opportunity to achieve justice when the strict application of the law, as 
applied in the regular common law courts, led to unfair results. Although the U.S. 
Congress never established separate federal courts of equity, the Constitution pro- 
vides that the federal judicial power shall extend to cases “in Law and Equity” (Ar- 
ticle III, Section 2). 

During the ratification debates of 1787-1788, the “Federal Farmer,’ one of the 
leading Anti-Federalists, charged that vesting “general powers in equity” in the federal 
courts was “a very dangerous thing” because it would vest too much discretion in 
judges to decide anyway they wanted.“ In The Federalist Papers, Alexander Hamilton, 
an accomplished lawyer, denied that the equity power conveyed a general undefined 
discretionary authority on the courts. It was necessary, he said, in such cases as dis- 
putes over contracts where one party had an “undue and unconscionable advantage.” 

Even today, scholars debate the breadth of the equity power. For the first century 
under the Constitution, federal courts seldom used it. Then in the late 1800s, federal 
courts began issuing injunctions to prohibit strikes. Congress responded in 1932 by 
passing a law that prohibited courts from issuing injunctions in labor disputes. Sev- 
eral decades later, the federal courts used their equity powers to desegregate public 
schools. The practice expanded to other areas as the federal courts sought to remedy 
constitutional violations in the operation of various state and local agencies. Courts 
began to regulate the operation of jails and prisons, public housing authorities, and 
mental health facilities, sometimes appointing “special masters” to run these insti- 
tutions until the constitutional violations were eliminated. 

These interventions often resulted from class action lawsuits in which one or a 
few individuals are certified by the court as representing others in a similar situation. 
Court-imposed remedies apply to the entire class, not just those who brought the suit. 

One of the most far-reaching and controversial examples of federal courts us- 
ing their equity powers to order remedies occurred in Kansas City, Missouri, in the 
1980s. Responding to a suit from parents of public school children, a federal district 
judge decided that the only way to integrate the schools in Kansas City, in which 
68% of the students were black, was to attract white students from the surround- 
ing suburbs into the city school system by converting most of the city schools into 
magnet schools. 

The judge asked local school officials to think big about improvements and in- 
novations. As the Supreme Court later noted, the judge ordered “massive expendi- 
tures” to finance large reductions in class size, salary increases to virtually all district 
employees, full-day kindergarten, an expanded summer school, tutoring programs, 
and “an early childhood development program.”“° Much of the money would go to 
capital improvements: 


high schools in which every classroom will have air conditioning, an alarm 
system, and 15 microcomputers; a 2,000-square-foot planetarium; green- 
houses and vivariums; a 15-acre farm with an air-conditioned meeting room 


for 104 people; a Model United Nations wired for language translation; 
broadcast capable radio and television studios with an editing and “file 
tion lab; a temperature controlled art gallery; movie editing and screening 
rooms; a 3,500-square-foot dust-free diesel mechanics room; 1,875-square- 
foot elementary school animal rooms for use in a z00 project; swimming 
pools; and numerous other facilities.4” 


Three times the case reached the Supreme Court, and twice the Court allowed 
the judge’s sweeping orders to stand. Although the Court in 1990 overturned the 
judge’s imposition of a large property tax increase to fund the improvements, it 
allowed the judge to order local officials to raise the necessary funds. But in 1995 
in a 5-4 decision, the Supreme Court ruled that the district judge had “trans- 
gressed the constitutional bounds of its remedial powers.”** Shortly thereafter, the 
federal judge returned the control of the schools to local and state officials. When 
he did, the minority proportion of the school system was higher than when he 
first intervened.” 


The Growing Importance of State Supreme Courts 


In the first decades of the rights revolution, the U.S. Supreme Court led the way. 
But after the Burger Court failed to expand individual rights in cases on education, 
freedom of speech, and the rights of criminal defendants in the 1970s, some began 
to look anew to the state courts. In several speeches and writings, Supreme Court 
Justice William J. Brennan called on the state courts to look to the state constitutions 
as “a font of individual liberties.” 

Although state court judges are required to follow a Supreme Court interpreta- 
tion of a provision of the U.S. Constitution, they are free to read identical language 
in their own constitutions—such as “due process” or “equal protection”’—more ex- 
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pansively. Also, many state constitutions include broader 
language on rights than in the U.S. Bill of Rights or cover 
topics such as education not explicitly addressed in the 
U.S. Constitution. As Brennan noted, state court deci- 
sions based on interpretations of state constitutions “not 
only cannot be overturned by, they indeed are not even 
reviewable by, the Supreme Court of the United States. 
We are utterly without jurisdiction to review such state 
decisions.””! 

Many state supreme courts have followed Brennan’s 
call. They have, among other actions, expanded the rights 
of criminal defendants beyond federal Supreme Court re- 
quirements, required the complete restructuring of public 
education funding to equalize resources across the state, 
and, in recent years, expanded the rights of gays to marry 
or enter into civil unions, which bestow the legal benefits 
of marriage without the name. 


The Courts and the 2000 Presidential Election 


In December 2000, the Supreme Court ignited a fire- 
storm of controversy when it ordered Florida authorities 
to halt the recount of ballots in the disputed presiden- 
tial election. This case, Bush v. Gore, resulted in ‘Texas 
governor George W. Bush winning Florida's 25 electoral 
votes and the presidency. Critics attacked the majority's 
legal reasoning, and some went further to charge political 
bias among the five justices, all appointed by Republican 
presidents, who brought the recounts to an end. They 
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: Key Court Cases on Judicial Power and American Politics 


Marbury v. Madison (1803) 

McCulloch v. Maryland (1819) 
Dartmouth College v. Woodward (1819) 
Gibbons v. Ogden (1824) 

Worcester v. Georgia (1832) 

Luther v. Borden (1849) 

Scott v. Sandford (1857) (Dred Scott case) 
Ex parte Merryman (1861) 
Slaughterhouse Cases (1873) 

U.S. v. Cruikshank (1876) 

Civil Rights Cases (1883) 

Plessy v. Ferguson (1896) 

Lochner v. New York (1905) 

Panama Refining Co. v. Ryan (1935) 
Schechter Poultry Corp. v. U.S. (1935) 
U.S. v. Carolene Products Co. (1938) 


Wickard v. Filburn (1942) 
Brown v. Board of Education (1954) 


Brown v. Board of Education (1955) (Brown II) 
Roe v. Wade (1973) 

U.S. v. Nixon (1974) 

Missouri v. Jenkins (1995) 

Bush v. Gore (2000) 

Lawrence v. Texas (2003) 
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Due to intense [iiss 

public interest in Bush v. Gore, argued before the 
Supreme Court on December 11, 2000, the Court 
permitted the release of an audio recording of the 
arguments immediately after they ended. Because 


were “determined,” wrote one prominent law professor, “to ensure a Republican 
victory.’* Another accused them of “sheer willfulness.””* 

So, what was the majority’s legal argument? Many years before, the Supreme 
Court had established the principle of “one person, one vote.” This meant, said the 
majority in Bush v. Gore, that “equal weight [should be] accorded to each vote anid ae7 
equal dignity [is] owed to each voter.” The problem with the massive manual re- 
count ordered by the Florida Supreme Court was that each county could set its 
own rules to determine voter intent when the counting machines did not record a 
vote for president on the punch-card ballot. This meant that identical punch cards 
might be recorded differently in different counties. The majority concluded that the 
recount procedures violated the equal protection clause of the Fourteenth Amend- 
ment and that there was not sufficient time, because of statutory deadlines for 
counting the electoral votes, to establish and enforce uniform procedures. 

Seven of the nine justices agreed that there was an equal protection violation, 
but two of these strongly opposed ordering a halt to the recounts then under- 
way. Another two justices adamantly denied any constitutional violation 
in the recount procedures. Altogether, four justices insisted that there 
was still time for constitutional recounts to be completed and that the 
principle of federalism required the U.S. Supreme Court to defer to a 
state supreme court’s interpretation of state law. Three of these dissent- 
ers castigated the majority for implicitly challenging the “impartiality 
and capacity of the state judges.” The Court’s decision, they argued, 
“can only lend credence to the most cynical appraisal of the work of 
judges throughout the land.”** Indeed, three members of the majority 
had specifically criticized the Florida Supreme Court for “impermissibly 
distort[ing]” Florida’s election laws, noting that the U.S. Constitution 
gave ultimate authority to choose presidential electors to the state leg- 
islatures, not the courts. They even called one of the Florida Supreme 
Court’s interpretations “absurd.”*”” 

Both sides in this contentious debate charged judicial activism. The 
critics of Bush v. Gore denounced the Court’s intrusion into state election 
procedures as legally unjustified and possibly politically motivated. Sup- 
porters responded that the Court was simply overturning the unjustified 
oral activism of the Florida Supreme Court, while enforcing the equal protec- 

tion guarantee of the Fourteenth Amendment. Bush v. Gore signals that 


Court sketch by William J. Hennessy Jr., www.CourtroomArt.com 


there was no videotape of the session, C-SPAN used an the federal courts may play a larger role in monitoring elections in the 


artist's sketch when it played the audio tape. 
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future than they have in the past. 


THE CONTINUING DEBATE OVER 
JUDICIAL ACTIVISM 


Masor Issues 
® How much should the Supreme Court influence public policy? 


® Should the modern Court base its constitutional interpretations on the “original 
intent,” or “original meaning,” of the Constitution? 


The Supreme Court’s impact on American public policy raises fundamental ques- 
tions about deliberative democracy in the United States. In a genuine deliberative 
democracy, the people rule themselves through elected officials who deliberate in 
their name. The courts have their own unique deliberative function—reasoning 
about how the laws and the Constitution apply in specific cases and controversies — 
but their deliberations ought not to replace the policy deliberations of legislatures 


and executives. It is no surprise that the debate over judicial activism is as old as the 
republic. 


The Debate at the Founding 


During the ratification debates over the Constitution, an Anti-Federalist writing un- 
der the pseudonym of Brutus (many believe he was a New York judge named Robert 
Yates) published seven essays on the dangers of the new federal judiciary. His principal 
concerns were that the Court would “explain the constitution according to the reason- 
ing spirit of it, without being confined to the words or letter”; that it would use this 
freedom of interpretation to expand federal power at the expense of the states and lo- 
calities; and that its decisions, no matter how erroneous, would be “final and irrevers- 
ible” because the Court would be “independent of the people, of the legislature, and of 
every power under heaven.” Although the impeachment power could give Congress 
real control over the federal courts, Brutus predicted (correctly, it turns out) that “er- 
rors in judgment” would not be considered legitimate grounds for removal from of- 
fice. Erroneous decisions do not constitute “high Crimes and Misdemeanors.” 

In The Federalist Papers, Alexander Hamilton responded to Brutus’s fears. Ham- 
ilton argued, first, that the “long and laborious study” of the law that would qualify 
people to serve in the federal judiciary would also dispose them to “be bound down 
by strict rules and precedents.” By their training and disposition, judges were sim- 
ply not likely to abuse their trust and become policymakers. Second, nothing in the 
Constitution “directly empowers the national courts to construe the laws according 
to the spirit of the Constitution.”*' Third, the judiciary will be too weak to encroach 
significantly on legislative power, for it is “the least dangerous” of the three branches.” 
Finally, Congress’s power to impeach and remove judges “is alone a complete secu- 
rity” against the dangers of judicial usurpation.’ Hamilton believed that the political 
branches would respond vigorously to a real abuse of judicial authority. 

By giving federal judges life tenure and prohibiting Congress from reducing ju- 
dicial salaries, the framers sought to insulate judges from political pressures so that 
they could decide each case on its legal merits. Ideally, the federal judiciary would be 
strong enough to resist unconstitutional actions by the political branches and also 
“to guard the Constitution and the rights of individuals” from temporary passions 
or “ill humors” that may affect the people themselves.“ The Anti-Federalists asked 
whether judges could be this independent without falling prey to the temptation 
to interpret the Constitution and laws to produce the results they wished, thereby 
making laws rather than interpreting them. 


The Debate Recurs 


This debate over the proper role of the federal courts has popped up again and again 
in American history. In the first decades, Jefferson, Madison, and many others opposed 
the broad doctrine of judicial review set forth by John Marshall in Marbury v. Madison. 
During the same period, state officials challenged the principles of national supremacy 
that the Supreme Court enforced against state legislatures and state courts. In the late 
1850s, Lincoln and fellow Republicans denounced the Dred Scott decision for misinter- 
preting the relationship of slavery to the Declaration of Independence and the Constitu- 
tion. From the Lochner decision in 1905 through the Court’s redirection in 1937, those 
who wished to expand government regulation of the economy charged the Supreme 
Court with reading its own preferred economic philosophy into the Constitution. After 
the Court outlawed segregated public schools in 1954, segregationist lawmakers con- 
demned it for substituting “naked power for established law.” And in more recent de- 
cades, opponents of decisions such as Roe v. Wade have accused the Court of making 
decisions that should be left to elected representatives. Dissenting justice Byron White 


66 


went so far as to call the Court’s actions in Roe “an exercise of raw judicial power. 


The Modern Debate 


As we have seen, the loudest criticisms of the Supreme Court have sometimes come 
from Democrats and liberals, as during the first decades of the twentieth century, and 
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sometimes from Republicans and conservatives, as during the Warren Court of the 
1950s and 1960s. In the 1980s, Attorney General Edwin Meese attacked what he con- 
sidered illegitimate judicial activism by calling for the Court to return to a “jurispru- 
dence of original intent.” In support, Meese quoted James Madison: “if the sense in 
which the Constitution was accepted and ratified by the Nation . . . be not the guide 
in expounding it, there can be no security for a consistent and stable, more than 
a faithful, exercise of its powers.” Meese charged that too many judges no longer 
looked to how the Constitution was understood by those who wrote and ratified it. 
Instead, judges draw on “extra-constitutional values” that they personally embrace. 
This is sometimes called the theory of originalism. Its proponents call for a 
return to the original intent of those who wrote and ratified the Constitution or to 
the original meaning of the Constitution. While some use these two phrases syn- 
onymously, others prefer original meaning over original intent. As Supreme Court 
Justice Antonin Scalia, the Court's foremost defender of this approach, explained: 


The theory of originalism treats a constitution like a statute, and gives it 
the meaning that its words were understood to bear at the time they were 
promulgated. You will sometimes hear it described as the theory of original 
intent. You will never hear me refer to original intent, because as I say ] am 
first of all a textualist, and secondly an originalist. If you are a textualist, you 
don’t care about the intent, and I don’t care if the framers of the Constitu- 
tion had some secret meaning in mind when they adopted its words. I take 
the words as they were promulgated to the people of the United States, and 
what is the fairly understood meaning of those words. 


In 1985, Justice Brennan, one of the most influential justices in the last half of 
the twentieth century, criticized the originalist approach in a speech at Georgetown 
University. Mincing few words, he denounced the appeal to return to original intent 
as “arrogance cloaked as humility.” “It is arrogant,” he insisted, “to pretend that from 
our vantage we can gauge accurately the intent of the Framers on the application 
of principle to specific, contemporary issues.” This is because the evidence of the 
framers’ intent is often “sparse or ambiguous,” frequently the framers themselves 
did not agree and “hid their differences in cloaks of generality,” and the two cen- 
turies since the founding “cannot but work as a prism refracting all we perceive.” 
Brennan charged that although the proponents of original intent claimed to favor 
“a depoliticization of the judiciary,” in fact their choice “was not less political than 
any other” because they were against expanding rights and “turn[ed] a blind eye to 
social progress.”” 

Brennan gave the example of the death penalty to illustrate the breadth of his 
approach to constitutional interpretation. “As I interpret the Constitution,” he said, 
“capital punishment is under all circumstances cruel and unusual punishment pro- 
hibited by the Eighth and Fourteenth Amendments.” Brennan knew that those who 
wrote and ratified the Constitution did not agree with him; for the very same people 
who prohibited “cruel and unusual punishments” in the Eighth Amendment also 
made several specific references to capital punishment in the Fifth Amendment. 
That amendment refers to “a capital, or otherwise infamous crime,” and it prohibits 
the government from taking “life, liberty, or property, without due process of law” 
(emphasis added). Capital crimes are by definition crimes that can result in a sen- 
tence to death, and prohibiting the government from taking someone’s life without 
due process necessarily implies that government may take life if it follows proper 
procedures. 

How, then, can capital punishment be unconstitutional? To Brennan, it violates 
the “sparkling vision of the supremacy of the human dignity of every individual” that 
guided those who wrote the Constitution, the Bill of Rights, and the Civil War Amend- 
ments. Although he recognized that “a majority of my fellow Justices” and “a majority 
of my fellow countrymen” disagreed with him, he “hope[d] to embody a community 
striving for human dignity for all, although perhaps not yet arrived.” 


To an originalist like Justice Scalia, the text of the Constitution is quite clear. 
The Fifth Amendment “clearly permits the death penalty to be imposed, and oo 
tablishes beyond doubt that the death penalty is not one of the cruel “tee unusual 
punishments’ prohibited by the Eighth Amendment” Scalia conceded that “[cjon- 
victlons in opposition to the death penalty are often passionate and deeply held.” 
But he insisted that this is “no excuse for reading them into a Constitution that does 
not contain them.” This contrast between Brennan and Scalia shows how differ- 
ently two justices can read the same Constitution using different approaches. 

Capital punishment is but one of the many issues that illustrate the importance 
of the debate over constitutional interpretation. How judges and justices approach 


constitutional interpretation can have profound real-world consequences for the 
American people. 


CHECKING THE COURTS 


Mauor Issues 


® What are the ways in which the American people or their elected officials can 
check the power of the federal courts? 


® Do any of these methods improperly undermine judicial independence? 


Scholars, public officials, and judges disagree about how activist the courts should 
be in addressing social problems or expanding private rights. Yet most acknowledge 
that the courts sometimes err (e.g., Dred Scott, Plessy v. Ferguson) and that the body 
politic must have some way to deal with these mistakes. Most also agree that in a 
democracy unelected judges should not promote their policy preferences through 
their legal decisions. President Obama embraced this view in 2009 when he praised 
his nominee to the Supreme Court, federal judge Sonia Sotomayor, for her “rec- 
ognition of the limits of the judicial role, an understanding that a judge’s job is to 
interpret, not make, law; to approach decisions without any particular ideology or 
agenda, but rather a commitment to impartial justice; a respect for precedent and a 
determination to faithfully apply the law to the facts at hand.”” 

Judges themselves have warned about the dangers of unrestrained judicial 
power. No one did this more forcefully than Felix Frankfurter, who served on the 
Supreme Court from 1939 to 1962. A well-known advocate of progressive causes 
before joining the Court, Frankfurter urged his fellow justices to defer on most mat- 
ters to representative institutions, state and federal. This is known as the doctrine of 
judicial self-restraint. 

“T am not justified,” Frankfurter wrote in an important 1943 dissent, “in writ- 
ing my private notions of policy into the Constitution, no matter how deeply I may 
cherish them.” “[O]ne’s own opinion about the wisdom or evil of a law,” he in- 
sisted, “should be excluded altogether when one is doing one’s duty on the bench.” 
A broad interpretation of the power of judicial review, Frankfurter cautioned, 
“prevent(s] the full play of the democratic process.” Judges have no authority to 
overturn laws based on the “spirit of the Constitution” because “[s]uch undefined 
destructive power was not conferred on this Court by the Constitution.” 

One way that judges and justices exercise restraint is deciding what cases to 
hear. As discussed earlier, they use the doctrines of standing, ripeness, mootness, 
and political questions to avoid hearing some cases. Another tool of judicial re- 
straint is the doctrine of stare decisis, which is Latin for “let the decision stand.” 
This principle calls for judges to look to precedents as a guide whenever possible. 
If every judge felt free to ignore prior decisions, the law would quickly lose stability 
and predictability. 

Sometimes, however, precedents should be overturned; otherwise, judicial er- 
rors would become permanent. Under a rigid adherence to precedent, decisions 
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Judicial self-restraint—the doctrine that 
judges should exercise restraint in the kinds 
of cases they decide, deferring to the political 
branches on most matters. 


Stare decisis—the principle, from the Latin 
for “let the decision stand," that calls for 
judges to look to past precedents as a guide 
whenever possible. 
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such as Brown v. Board of Education, which overturned Plessy v. Ferguson, would be 
impossible. Members of the Supreme Court often have to decide whether to follow 
precedents they disagree with or to overturn a prior decision with a new one that 
more accurately reflects their understanding of the Constitution. Members of the 
lower federal courts, though, must follow Supreme Court precedents. Otherwise, 
the highest court would no longer be “Supreme.” 

What happens, then, if judges and justices do not restrain themselves? What if 
they violate Frankfurter’s admonition and read their “own opinion about the wis- 
dom or evil of a law” into the Constitution? The courts sometimes check the actions 
of the political branches, but what if the courts themselves need checking? Under 
the constitutional principles of separation of powers and checks and balances, are 
there legitimate ways for the Congress and president to check the federal courts 
without violating judicial independence? Here we briefly review seven ways for 
checking the courts that have been tried at one time or another in American history. 


Revising the Laws 


Because Supreme Court decisions on-constitutional matters are so important, it 
is easy to forget that many Court decisions involve the interpretation of federal 
statutes, not the Constitution. In these cases, if Congress disagrees with the Court's 
interpretation it may simply rewrite the relevant law. Because there are so many 
hurdles that a new legislative proposal must surmount in Congress, passing a new 
law to overturn a Supreme Court decision can be daunting. Yet, occasionally such 
efforts succeed, as they did in January 2009 when Congress responded to a Supreme 
Court decision of 2007 by rewriting federal law with the Lilly Ledbetter Fair Pay Act 
(see Chapter 7). 


Amending the Constitution 


What if Congress disagrees with an interpretation not of a law but of the Consti- 
tution itself? Changing the Constitution, though possible, is much more difficult 
than rewriting laws. Only four times in American history has the Constitution been 
amended to overturn a Supreme Court decision: 


* The Eleventh Amendment (1795), which prohibits a citizen of a foreign coun- 
try or a state from suing another state in federal court, after the Supreme Court 
had ruled otherwise in 1793 

+ The Fourteenth Amendment (1868), which overturned the ruling in Dred Scott 
that blacks could not be citizens of the United States 

* The Sixteenth Amendment (1913), which gave the federal government the 
power to lay income taxes, despite a prior Court ruling 

* The Twenty-sixth Amendment (1971), which gave 18-year-olds the right to 
vote in federal and state elections, after the Court had ruled that Congress 
could not impose this requirement on the states 


These four cases, however, are the exceptions that prove the rule: dozens of unsuc- 
cessful attempts have been made to overturn Supreme Court decisions interpreting 
the Constitution. 


Limiting the Jurisdiction of the Courts 


Under its constitutional power “To' constitute Tribunals inferior to the supreme 
Court,” Congress has broad power to control the jurisdiction of the lower federal 
courts, since these courts have only such authority as Congress vests in them. Con- 
gress has less control over the jurisdiction of the Supreme Court. Although Congress 
determines the size of the Court, the Constitution itself in Article III determines the 
kinds of cases it will hear and establishes its original jurisdiction. But its appellate 


jurisdiction—when it reviews cases from lower courts—is subject to “such Excep- 
tions, and...such Regulations as the Congress shall make.” 

Scholars and jurists debate just how far Congress may go in limiting the Su- 
preme Court’s appellate jurisdiction. Some argue that this power is without re- 
striction. Others contend that Congress may not subvert the Supreme Court’s 
constitutional position as head of the federal judiciary. Members of Congress have 
made several unsuccessful attempts to deny the Supreme Court appellate jurisdic- 
tion over issues such as school prayer. 

In the past, the Court itself has given mixed signals on the authority of Con- 
gress to limit its jurisdiction. Thus, it is not at all clear how the modern Court would 


respond to an attempt by Congress to limit its authority to review constitutional 
decisions from lower federal courts. 


Changing the Size of the Supreme Court 


As we have seen, Congress determines the size of the Supreme Court. At times in the 
past, lawmakers changed its size for partisan or political reasons. In 1801, the lame- 
duck Federalist Congress reduced the size from six to five to deny incoming Presi- 
dent Thomas Jefferson one potential appointment. Also, Congress decided in 1866 
to allow the Court to drop from 10 to 7 as justices died or retired so that President 
Andrew Johnson could not make new appointments. In 1869, with the size of the 
Court at eight and Johnson no longer in office, Congress increased the size to nine, 
where it has remained ever since. The failure of FDR’s court-packing plan seemed 
to confirm the American public’s view that Congress should not alter the size of the 
Court to influence its decisions. 


Impeaching and Removing Judges 


As “civil Officers of the United States,” federal judges are subject to impeachment 
and removal from office for “Treason, Bribery, or other high Crimes and Misde- 
meanors” (Article II, Section 4). The House of Representatives has impeached 
14 lower court federal judges and 1 Supreme Court justice. Of the 14, the Senate 
convicted 7, removing them from office, and acquitted 3. Three resigned before 
trial. One case was still ongoing in the Senate in late 2010. When the Senate votes 
to convict an impeached official, it has the option under the Constitution of 
disqualifying the individual from federal office permanently. Often it does not 
impose such a bar. Such was the case in 1989 when it removed federal judge Alcee 
Hastings from office. Three years later Hastings won election to the House of 
Representatives from Florida. 

The most recent impeachment was of District Court Judge G. Thomas Porte- 
ous, Jr., in March, 2010, for accepting bribes and making false statements under 
penalty of perjury on financial disclosure forms. The House vote was unanimous, 
and the Senate vote was scheduled for late 2010. 

In a constitutional sense, the impeachment power gives Congress ultimate 
power over the federal courts. But may Congress use this power to remove judges 
whose decisions it disapproves? The first two impeachments of judges seemed to 
settle this issue. 

In 1803, the House of Representatives impeached federal judge John Pick- 
ering of New Hampshire for abuse of his judicial responsibilities due to in- 
toxication and mental instability. At his trial in the Senate, Pickering’s son 
presented evidence that his father was insane and thus not capable of commit- 
ting “high Crimes or Misdemeanors.” The Senate convicted Pickering by the 
requisite two-thirds vote when all the Republicans voted in favor and all the 
Federalists voted against. Three Republicans, however, had left the chamber to 
avoid voting, presumably because they were inclined to acquit but did not want 


to split with their party colleagues.” 
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Despite the party line vote in the Senate, there were good reasons to remove 
Pickering. Yet, immediately after the Senate convicted Pickering, Republicans in the 
House set their sights on a bigger target: Associate Justice Samuel Chase of the Su- 
preme Court. Chase was a highly partisan Federalist who, while riding circuit, had 
presided over several controversial trials involving charges of treason and sedition. 
His opponents accused him of abusing his judicial authority to bias the outcome in 
these cases and of delivering “an intemperate and inflammatory political harangue” 
when charging a grand jury in Baltimore, Maryland.” 

The House of Representatives passed eight articles of impeachment against 
Chase, none of which related to his service on the Supreme Court itself. On three of 
these, a majority of senators voted to convict but not the necessary two-thirds. The 
highest conviction vote of 19-15 came four votes short of removing Chase from of- 
fice. All nine Federalist senators voted to acquit on each count, as did six Republican 
senators.” 

Most constitutional historians agree that this was an effort by partisan 
Republicans to remove a partisan Federalist from the nation’s highest court. Had it 
succeeded, the Republican Congress might have gone after other Federalist judges 
and justices, perhaps even Chief Justice John Marshall. President Jefferson himself 
had encouraged the impeachment of Chase when he admonished a House leader 
not to let Chase’s behavior “go unpunished.” “[T]o whom so pointedly as your- 
self? Jefferson wrote the House member, “will the public look for the necessary 
measures?”*? Massachusetts senator John Quincy Adams saw the impeachment of 
Chase as nothing less than “a systematic attempt upon the independence and powers 
of the Judicial Department.”*! 

In a book on the impeachments of Chase and President Andrew Johnson, for- 
mer chief justice William Rehnquist wrote that “[t]he acquittal of Samuel Chase by 
the Senate had a profound effect on the American judiciary.” By ensuring “that im- 
peachment would not be used in the future as a method to remove members of the 
Supreme Court for their judicial opinions, it helped to safeguard the independence 
of that body.”** Indeed, Congress never again impeached a justice of the Supreme 
Court. Also, all of the lower federal judges removed since Pickering (including res- 
ignations after impeachment) had committed major offenses, seriously abused their 
judicial authority, or, in one case, joined the Confederacy. 


Refusing to Enforce Judicial Decisions 


In countering Anti-Federalist concerns about the new federal courts, Alexander 
Hamilton pointed out that the federal judiciary “must ultimately depend upon the 
aid of the executive arm even for the efficacy of its judgments.” This reminds us that 
judicial decisions are not self-executing. Courts have little influence if other public 
officials refused to carry out their decisions. Rarely, however, does this happen in 
the United States. 

One notable case occurred in 1832 after the state of Georgia convicted and 
imprisoned a missionary from Vermont for living among the Cherokee Indians in 
Georgia without a license from the governor. Writing for the Court in Worcester 
v. Georgia, Chief Justice Marshall held that the relevant state laws were “repug- 
nant to the constitution, laws, and treaties of the United States” and therefore 
null and void.* The missionary’s conviction, the Court ruled, must be “reversed 
and annulled.“ Georgia officials, however, ignored the Court, and Worcester 
spent 10 more months in prison at hard labor. Moreover, President Andrew 
Jackson refused to assist the Court in enforcing its decision, reportedly saying, 
“John Marshall has made his decision; now let him enforce it.”® (See also the 
discussion of this case in Chapter 4.) 

A second important example, reviewed in Chapter 6, was President Lincoln’s 
refusal in 1861 to abide by Chief Justice Roger B. Taney’s order to release John 
Merryman from military custody. On the authority of the president’s suspension of 


the writ of habeas corpus, officials had apprehended Merryman for burn- 
ing railroad bridges in Baltimore to prevent loyal troops from getting to the 
capital. In Ex parte Merryman, Taney had ruled that only Congress could 
lawfully suspend habeas corpus. Lincoln ignored Taney’s order as a legal 
matter and publicly defended his authority to suspend the writ in the mes- 
sage he sent to Congress when it convened in special session on July 4, 1861. 
Lincoln continued to authorize suspensions of the writ on his own author- 
ity, eventually expanding coverage to the whole country. In March 1863, 
nearly two years after Taney’s decision, Congress finally provided statutory 
authorization. 

We have no way of knowing whether Lincoln would have reacted dif- 
ferently had the Supreme Court as a whole ordered Merryman’s release. 
Even in criticizing the ruling in Dred Scott, Lincoln had acknowledged that 
a Supreme Court decision is binding on the parties to a suit and that ex- 
ecutive officials must enforce it. Lincoln insisted, nonetheless, that neither 
public officials nor citizens need agree with the Court’s interpretation of 
the Constitution or adopt it as a “political rule.”** 


{(LC-USZC4-7731]/The Library of Congress 
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administered the presidential oath to Andrew Jackson. 
Three years later, President Jackson refused to assist 


Choosing Certain Kinds of Judges 


From the earliest days of the Republic, those with an interest in the deci- 
sions of the federal courts have recognized that presidents can influence the 
direction of the courts through their nominees to the bench. This is why 
John Adams and his allies in Congress sought to expand the judiciary and fill vacan- 
cies with reliable Federalist attorneys in the weeks and months before President-elect 
Thomas Jefferson took office. It is also why Congress has twice reduced the size of 
the Supreme Court, limiting new appointments by Jefferson and Andrew Johnson. 
Yet, for much of the twentieth century, nominations to the federal courts were not 
especially partisan and focused on the candidates’ qualifications, character, and tem- 
perament, not on their likely decisions. 

Some argue that this is all the Senate, the body that confirms judicial nomina- 
tions, should consider. They draw support from Hamilton’s discussion in Federalist 
76, where he wrote that the Senate confirmation process “would be an excellent 
check upon a spirit of favoritism in the President, and would tend greatly to prevent 
the appointment of unfit characters from State prejudice, from family connection, 
from personal attachment, or from a view to popularity.”*” Under this view, the 
Senate should confirm any presidential nominee who has substantial legal qualifica- 
tions, who is honest, and who has demonstrated the temperament that is appropri- 
ate for service on the bench. 

Others, however, insist that just as presidents consider judicial philosophy and 
likely future decisions when choosing nominees, so may the Senate in evaluating 
them. This dispute over the proper standards for evaluating nominees became a 
major public issue in 1987 when President Ronald Reagan nominated for the Su- 
preme Court Robert Bork, a federal appellate judge and well-known legal scholar. 
Reagan described Bork as “the most prominent and intellectually powerful advocate 
of judicial restraint, [who] shares my view that judges’ personal preferences and 
values should not be part of their constitutional interpretations.”"™ 

Almost immediately after Reagan announced the nomination, Senator Edward 
Kennedy (D-MA) took to the Senate floor to denounce Bork: 


Robert Bork’s America is a land in which women would be forced into back- 
alley abortions, blacks would sit at segregated lunch counters, rogue police 
could break down citizens’ doors in midnight raids, schoolchildren could 
not be taught about evolution, writers and artists could be censored at the 
whim of the Government, and the doors of the Federal courts would be shut 
on the fingers of millions of citizens.” 


the Supreme Court in enforcing its decision, Worcester 
v. Georgia, reportedly saying, "John Marshall has made 
his decision; now let him enforce it.” 
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In the following weeks, other senators and major liberal groups repeated the charge 
that Bork was a legal radical who had no concern for racial minorities or the poor. 
The director of the American Civil Liberties Union warned in a letter that with 
Bork’s confirmation “we risk nothing short of wrecking the entire bill of rights. . . . 
His confirmation would threaten our system of government.” 

In two respects, the battle over Bork was a watershed in Supreme Court 
nominations. First, interest groups organized an extensive campaign to defeat the 
Supreme Court nominee. They mobilized civil rights groups and labor unions, in- 
fluenced newspaper editorial opinion, placed newspaper ads, and broadcast com- 
mercials against the nomination. Groups on the left and right have been active in 
confirmation contests ever since, although not usually as intensely. 

Second, the debate over Bork focused not on competence, integrity, and 
judicial temperament but on the nominee’s views on a range of legal issues. This 
was an important new development. Prior to 1925, no Supreme Court nominee 
even appeared before the Senate Judiciary Committee, and the few the Senate 
invited politely declined. In the following decades a few did appear, but appear- 
ances did not become standard practice until 1955. Even then, nominees gener- 
ally declined to answer questions on legal issues that might come before the 
Court. 

Since the Bork nomination, increasing numbers of senators have expressed a 
willingness to vote against an otherwise qualified nominee because of decisions he 
or she might make on the highest court. In 2006, for example, a reporter asked 
Senator Dianne Feinstein (D-CA), a member of the Senate Judiciary Committee, 
whether she would vote to filibuster the nomination of Judge Samuel Alito to the 
Supreme Court: “If I believed he was going to go in there and overthrow Roe? ... 
Most likely, yes.”’! Consider also the contrasting remarks on this nomination by 
two leading senators on the Judiciary Committee, Orrin Hatch (R-UT) and Edward 
Kennedy: 


Senator Hatch: The reason why so many senators and the political interests 
to which they cater will not support Judge Alito is that they cannot support 
the kind of limited judiciary that he represents. A limited judiciary will not 
get them where they want to go. A limited judiciary leaves too many issues, 
too many questions, too many decisions to the people and to the people’s 
elected representatives. The debate over judicial appointments in general 
and over this nomination in particular is about whether the American peo- 
ple and those they elect still have the power to make the law and define the 
culture, or whether judges, unelected judges, should do it for us instead. 
Like America’s founders, Judge Alito clearly believes in self-government, 
that the people not judges, should make the law, and that judges have an 
important role, but must know and stay in their proper place. That is why 
his critics oppose him, and that is why he must be confirmed.” 


Senator Kennedy: In evaluating the Supreme Court nominees, there’s no 
more important question than whether they are dedicated to the equal jus- 
tice under law. Judge Alito is highly intelligent, but his record does not show 
a judge who is willing to enforce the Constitution[’s] limitations on execu- 
tive power when government officials intrude on individual rights. His re- 
cord ... does not show a judge who is open to the claims of vulnerable in- 
dividuals asking only justice against powerful institutions. His record does 
not show a judge who upholds the liberty and privacy of citizens seeking to 
protect their fundamental rights. The record does not show a judge who'll 
uphold equal justice under the law. That’s why I oppose his confirmation to 
the Supreme Court and I hope my colleagues on the committee share these 
concerns and will join me.” 


In the end, Alito, who had been nominated by Republican president George W. 
Bush, won confirmation, 58—42. All but one Republican voted in favor, and all but 
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four Democrats voting against. Opposition in the full Senate, as on the Judiciary 
Committee, focused on the kinds of decisions Alito would likely make on the Su- 
preme Court based on his 15-year record as a judge on the United States Court of 
Appeals for the Third Circuit, where he sat on thousands of cases and wrote hun- 
dreds of opinions. 

The closely divided vote on Alito was a striking contrast to previous votes on 
Antonin Scalia in 1986 and Ruth Bader Ginsburg in 1993. Scalia, an outspoken 
conservative jurist and legal scholar, was approved 98-0. Ginsburg, a past general 
counsel for the ACLU and a prominent liberal judge, was approved 96-3. All the 
liberal Democrats voted for the conservative Scalia, and nearly all the conservative 
Republicans voted for the liberal Ginsburg. (Indeed, between May 1970 and Febru- 
ary 1988, five of the eight Senate votes on nominations to the Supreme Court were 
unanimous, and another was decided 89-1. See Table 16-3 for the confirmation 
votes on all presidential nominees since 1954.) 

The most recent Supreme Court nomination contest—that of Elena Kagan 
in 2010—showed a partisan division as deep as that over Alito. All but one of the 
Senate Democrats, members of the party of the president who nominated her, 
voted in favor (58-1); all but 5 of the Senate Republicans voted against (36-5). With 
Democrats holding a commanding 59-41 majority in the Senate, the nomination 
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| CONFIRMATION VOTES ON SUPREME COURT NOMINATIONS, 1954-2010 


Nominee Date of Nomination Nominated by Date of Confirmation Vote Vote for Confirmation 
Earl Warren Jan. 11, 1954 Eisenhower Mar. 1, 1954 Voice vote 
John Harlan Jan. 10, 1955 Eisenhower Mar. 16, 1955 71-11 
William Brennan Jan. 14, 1957 Eisenhower Mar. 19, 1957 Voice vote 
Charles Whittaker Mar. 2, 1957 Eisenhower Mar. 19, 1957 Voice vote 
Potter Stewart Jai. 7, 158) Eisenhower May 5, 1959 70-17 
Byron White Apr. 3, 1962 Kennedy Apr. 11, 1962 Voice vote 
Arthur Goldberg Aug. 31, 1962 Kennedy Sept 25) 1962 Voice vote 
Abe Fortas July 28, 1965 Johnson Aug. 11, 1965 Voice vote 
Thurgood Marshall June 13, 1967 Johnson Aug. 30, 1967 69-11 
Warren Burger May 23, 1969 Nixon June 9, 1969 74-3 
Clement Haynsworth NVC he]e\s) Nixon Nov. 21, 1969 45-55 

G. Harrold Carswell Jan. 19, 1970 Nixon Apr. 8, 1970 45-51 
Harry Blackmun Apr. 15, 1970 Nixon May 12, 1970 94-0 
Lewis Powell Oar ZA IA Nixon Deckoni971 89-1 
William Rehnquist Cee 22, 197 Nixon Dike. 10), S71 68-26 
John Paul Stevens Nov. 28, 1975 Ford Dee, 17, 1975 98-0 
Sandra Day O'Connor Aug. 19, 1981 Reagan Sept. 21, 1981 99-0 
Antonin Scalia June 24, 1986 Reagan Seo, 17, Ose 98-0 
Robert Bork July 1, 1987 Reagan Ocw23h 1987, 42-58 
Anthony Kennedy Nov. 30, 1987 Reagan Feb. 3, 1988 97-0 
David Souter July 25, 1990 Bush, G. H. W Oct. 2, 1990 90-9 
Clarence Thomas July 8, 1991 Bush, G. H. W Oct. 15, 1991 52-48 
Ruth Bader Ginsburg June 14, 1993 Clinton Aug. 3, 1993 96-3 
Stephen Breyer May 17, 1994 Clinton July 29, 1994 87-9 
John Roberts Sept. 6, 2005 Bush, G. W Sept. 29, 2005 78-22 
Samuel Alito Nov. 10, 2005 Bush, G. W Jan. 31, 2006 58-42 
Sonia Sotomayor June 1, 2009 Obama Aug. 6, 2009 68-31 
Elena Kagan May 10, 2010 Obama August 5, 2010 63-37 


Source: "Supreme Court Nominations, Present-1789," www.senate.gov/pagelayout 
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Supreme Court 
nominee Elena Kagan appears before the Senate 
Judiciary Committee in June 2010. 


passed easily, 63-37. It appears that the era of the Senate voting strictly 
on the professional qualifications of Supreme Court nominees Is over. 
Senators now focus on the kinds of decisions that a new justice will 
likely reach. 

In shaping the direction of the Supreme Court, presidential elec- 
tions matter. It is as unlikely today that a Republican president would 
appoint a Ruth Bader Ginsburg or Elena Kagan to the Supreme Court 
as it is that a Democratic president would appoint an Antonin Scalia or 
Samuel Alito. Although justices sometimes surprise the presidents who 
appointed them, a series of appointments by presidents of one party or 
the other can have a profound influence on the direction of Court. In- 
deed, but for the rare constitutional amendment, appointments may be 
the only effective way for the broader political community to influence 
the Supreme Court. The justices may not “follow the election returns,” 
but in the long run presidential and senatorial elections may decisively, 
if indirectly, shape the Court. 


DEMOCRACY 


Columnist George Will has written, “The judiciary is the intellectual branch. The 
executive and legislative branches legitimately can act on motives that are validated 
by simple power calculations—by the pressure of a majority or a salient faction. The 
judiciary must ground its actions in reasonings about principles.”™ 

Judges, justices, and their clerks put an enormous amount of effort into judicial 
opinions. These documents may run for dozens of pages and include hundreds of 
highly detailed legal citations. What is the point of all this work? The introduction 
to this chapter quoted Alexander Hamilton’s observation that the judiciary has nei- 
ther force nor will, but merely judgment. A judicial decision is directly binding only 
on the parties to the specific case. Yet the reasoning behind the decision may well 
influence other judges handling similar cases. 

In Supreme Court decisions, majority opinions carry more weight than dis- 
sents. Nevertheless, the dissenting justices work just as hard on their opinions as 
those in the majority. Charles Evans Hughes, who had served as an associate justice 
and would soon become chief justice, wrote in 1928, “A dissent in a court of last 
resort is an appeal to the brooding spirit of the law, to the intelligence of a future 
day, when a later decision may possibly correct the error into which the dissenting 
judge believes the court to have been betrayed.”*> Sometimes dissents become the 
basis for future majority opinions. But whatever their fate, they contribute greatly to 
the judiciary’s deliberative character. They give judges, lawyers, and citizens access 
to the exchange of views that led to a decision. As legal scholar Kevin Stack writes: 
“Dissenting opinions preserve the dialogue of previous Courts concerning ques- 
tions of law... . [They are] valuable as carriers of judicial conversation through time; 
they connect the dialogue of generations of Justices and judges with one another.’ 

Majority and minority opinions also inform the deliberations of the broader 
political community on rights, justice, and the powers of government. Presidents, 
lawmakers, scholars, and interest group advocates all draw on the writings of jus- 
tices. Indeed, what was arguably the greatest of all American political exchanges— 
the Lincoln-Douglas debates of 1858—largely concerned the merits of a Supreme 
Court case, Dred Scott v. Sandford. 

To influence their colleagues and other public officials, justices have to reason 
logically on the merits. A slipshod opinion—or worse, one that merely stakes out a 
partisan stance—may eventually prove unpersuasive and fail the test of time. Jus- 
tices have good reason to act “faithfully and impartially,” just as the judicial oath 
requires. (See the Pledges and Promises box.) 
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on (Article VI) requires that all federal and state legislators, executive officers, 
a ae to support this Constitution.” Congress by law stipulates the precise 
the oa federal judges take an oath that combines the specific duties of a judge 
or general obligation to support the Constitution: 


Pee ee eke fe nie) 
iS a : do solemnly swear (or affirm) that | will administer justice without respect 
ae to persons, and do equal right to the poor and to the rich, and that | will faithfully and 
ag dartially discharge and perform all the duties incumbent upon me as under 
. _the Constitution and laws of the United States; and that | will support and defend the 
as st itution of the United States against all enemies, foreign and domestic; that | will 
bear true faith and allegiance to the same: that | take this obligation freely, without any 
al reservation Or purpose of evasion; and that | will well and faithfully discharge 
uties of the office on which | am about to enter. SO HELP ME GOD. (U.S. Code, Title 
Sec. 453 and Title 5, Sec. 16) 
on, federal judges are required to abide by the “Code of Conduct for United States 
hich sets forth the following seven rules: 
a a : . iste 
9 i A Judge Should Uphold the Integrity and Independence of the Judiciary. 
ce ppould Avoid Impropriety and the Appearance of Impropriety in All 
ne Act ee: 
- Adudge Should Perform the Duties of the Office Impartially and Diligently. 
~ Adudge May Engage in Extra-Judicial Activities To Improve the Law, the Legal Sys- 
tem, and the Administration of Justice. 
_ © Adudge Should Regulate Extra—Judicial Activities To Minimize the Risk of Conflict 
‘ with Judicial Duties. 
ae at a , 
© A Judge Should Regularly File Reports of Compensation Received for Law-Related 
and Extra-Judicial Activities. 
fe Ae ale a aan 
a _ A Judge Should Refrain from Political Activity. 
: Each of the 13 federal circuits has a judicial council that investigates complaints of 
t by federal judges. A committee of the Judicial Conference of the United States 
dings of serious misconduct and may recommend impeachment proceedings to the 
louse of Representatives.” 
ere eS so 


As we have seen, this responsibility sometimes pits the Court against the politi- 
cal branches. One of Hamilton’s arguments for the power of judicial review was the 
need for the Court “to guard the Constitution and the rights of individuals” from 
“ill humors” that might affect the people until “better information, and more delib- 
erate reflection” could prevail. An independent judiciary, then, guards the people, at 
least temporarily, from deficiencies in their own deliberations. This does not mean, 
however, that judicial deliberations ought to displace those of the political branches 
on policy matters. The federal courts are very different institutions from the popu- 
larly elected and accountable Congress and presidency. 

First, the courts do not represent public opinion in the way that the political 
branches do. No one would call a nation a democracy if unelected and unaccount- 
able courts made all the important decisions. If courts become policymakers, they 
threaten to lose their public legitimacy. 

Second, by virtue of their structure and procedures, courts have less institu- 
tional capacity and expertise than the political branches to make judgments about 
specific public policies. Many (perhaps most) federal judges have neither training 
nor practical experience in public policy issues. Also, unlike many who serve in leg- 
islatures and executive branches, they are typically generalists, not specialists. Unlike 
a committee chair in the House or Senate, who might focus his or her attention for 
years on specific policy issues, federal district judges must preside over civil and 
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Empathy and the 
Task of Judging 


4 DELIBERATION, CITIZENSHIP, AND YOU 


criminal cases of all kinds. (Judges in specialty courts, such as bankruptcy or tax 
courts, can develop greater expertise.) 

Finally, at the core of much political deliberation is the need to make trade- 
offs among competing goals or values. Is a city better off, for example, spending 
an extra million dollars to improve its schools, to reduce crime, or to upgrade 
its public transportation? Generally, courts deciding one case at a time are in no 
position to make such judgments. We expect judges to apply the law and the Con- 
stitution in particular cases or controversies, not to make broad policy judgments 
about how best to achieve the common good. Deliberative democracy presumes 
that such decisions are best made by elected officials deliberating on behalf of the 
people they serve. 

It is no wonder that the place of powerful, independent courts in American 
democracy is such a contentious topic and is likely to remain so in the years 
ahead. 


In May 2009, President Barack Obama praised retiring Supreme Court Justice 
David Souter for approaching judging with “integrity, equanimity and compassion.” 
He then went on to describe the qualities he would seek in Souter’s replacement: 


I will seek somebody with a sharp and independent mind and a record of 
excellence and integrity. I will seek someone who understands that jus- 
tice isn’t about some abstract legal theory or footnote in a case book; it is 
also about how our laws affect the daily realities of people’s lives, whether 
they can make a living and care for their families, whether they feel safe 
in their homes and welcome in their own nation. 


I view that quality of empathy, of understanding and identifying 
with people’s hopes and struggles, as an essential ingredient for arriving 
at just decisions and outcomes.”* 


A few weeks later, the president nominated federal appeals court judge 
Sonia Sotomayor to replace Souter. In introducing Sotomayor to a national 
audience, he praised her “rigorous intellect” and her “recognition of the limits 
of the judicial role.” But he added that “these qualities alone are insufficient. We 
need something more.” Citing her compelling personal story—the child of im- 
migrants from Puerto Rico who was raised in a public housing project in New 
York City, lost her father at age nine, and excelled at Princeton University and 
Yale Law School and in the legal profession—he praised his nominee’s life expe- 
rience and its value to service on the Supreme Court: 


Experience being tested by obstacles and barriers, by hardship and mis- 
fortune; experience insisting, persisting, and ultimately overcoming 
those barriers. It is experience that can give a person a common touch 
and a sense of compassion; an understanding of how the world works 
and how ordinary people live. And that is why it is a necessary ingredient 
in the kind of justice we need on the Supreme Court. ” 


Critics focused on Obama’s designation of empathy or compassion as a qual- 
ification for service on the highest court. They recalled a speech he gave on the 
Senate floor in September 2005 opposing the nomination of John Roberts to 
become the chief justice of the Supreme Court: 
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I am sorely tempted to vote for Judge Roberts based on my study of his 
résumé, his conduct during the hearings, and a conversation I had with 
him yesterday afternoon. 


There is absolutely no doubt in my mind Judge Roberts is qualified 
to sit on the highest court in the land... . 


The problem I face . . . is that while adherence to legal precedent 
and rules of statutory or constitutional construction will dispose of 95 
percent of the cases that come before a court, . .. what matters on the 
Supreme Court is those 5 percent of cases that are truly difficult. In those 
cases, adherence to precedent and rules of construction and interpreta- 
tion will only get you through the 25th mile of the marathon. That last 
mile can only be determined on the basis of one’s deepest values, one’s 
core concerns, one’s broader perspectives on how the world works, and 
the depth and breadth of one’s empathy. 


In those 5 percent of hard cases, the constitutional text will not be di- 
rectly on point. The language of the statute will not be perfectly clear. Legal 
process alone will not lead you to a rule of decision. .. . [I]n those difficult 
cases, the critical ingredient is supplied by what is in the judge’s heart.!%° 


Some of the critics worried that Obama wanted justices who were disposed 
to side with the poor or minorities when they were parties to a court case. They 
pointed to the official judicial oath—“I will administer justice without respect 
to persons, and do equal right to the poor and to the rich’—and some recalled 
what Chief Justice John Roberts said during his confirmation hearings in 2005. 
Pressed by Senator Richard Durbin (D-IL) about the advantages that rich and 
powerful people have in the legal process, Roberts responded, “And it’s, again, 
what’s carved above the doors to the Supreme Court: ‘Equal justice under law. 
And the judicial oath talks about doing justice without regard to persons, to rich 
and to poor. And that, of course, is critically important.” 

When Judge Sotomayor testified before the Senate Judiciary Committee in 
July 2009 on her nomination to serve on the Supreme Court, several Republican 
senators pressed her on the role of empathy or compassion in deciding cases. 
Senator Jon Kyl (R-AZ) paraphrased Obama’s 2005 speech and asked the nomi- 
nee whether she “agree[d] with him that the law only takes you the first 25 miles 
of the marathon and that that last mile has to be decided by what’s in the judge’s 
heart?” “No, sir,” she responded: 


I wouldn’t approach the issue of judging in the way the president does. He 
has to explain what he meant by judging. I can only explain what I think 
judges should do, which is judges can’t rely on what's in their heart. They 
don’t determine the law. Congress makes the laws. The job of a judge is to 
apply the law. And so it’s not the heart that compels conclusions in cases. 
It’s the law. The judge applies the law to the facts before that judge.'”! 


Imagine that you are top staffer for a senator new to the Judiciary Com- 
mittee who is preparing for upcoming hearings on a nominee to the Supreme 
Court who has been praised by the president for possessing the qualities of 
empathy and compassion. Your senator asks you to write a 1,000-word memo 
clarifying the difference, if any, between the Obama and Sotomayor positions. 
Include in your memo possible cases or legal issues that might come before 
the Supreme Court and explain whether and how justices committed to the 
two positions would decide the cases differently. If you believe there is a real 
difference, explain which position is more in line with American political and 


constitutional values. 
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~ SUMMARY 


Courts in the United States have a large impact on a wide range of public issues. 
The main reason is the power of judicial review, by which courts can strike down 
laws that they believe violate the federal or state constitutions. The framers of the 
Constitution expected the Supreme Court to be a preeminently deliberative institu- 
tion. In Hamilton’s words, it would exercise “neither FORCE nor WILL but merely 
judgment.” In so doing, the Court would limit itself to well-defined legal disputes 
and would not supplant the broader policy deliberations of elected officials, who 
reason together on behalf of the people. 

The framers insulated the judiciary to a considerable degree from political 
forces and made it a coequal branch of the national government. They did this par- 
ticularly by giving federal judges life terms and prohibiting Congress from lowering 
the salaries of judges while they served. The First Congress established a three-tiered 
federal court system that, in modified form, still exists today. In Marbury v. Madison 
(1803), the Supreme Court unanimously struck down a provision of the Judiciary 
Act, thus establishing the Court’s authority to void acts of Congress that violated 
the U.S. Constitution. 

Only a tiny fraction of legal issues-handled by courts in the United States ever 
reach the Supreme Court, which sits atop the judicial hierarchy. The vast majority 
of cases achieve final resolution in state courts or in the lower federal courts. The 
main trial courts in the federal system are the federal district courts, in which almost 
700 judges serve. In the second tier of the federal court system are the United States 
Courts of Appeals, one for each of 12 geographic regions in the country and one for 
the Federal Circuit, which handles specialized cases. These courts hear appeals from 
either party in a civil case or from the defendant in a criminal case. At the top stands 
the U.S. Supreme Court, which by statute has nine members. The Supreme Court 
handles appeals from the federal appeals courts and from state supreme courts on 
matters that relate to federal law, treaties, or the U.S. Constitution. 

Unlike some state courts, the federal courts do not address hypothetical con- 
troversies or issue advisory opinions on legal or constitutional matters. Their power 
extends only to cases or controversies that involve real conflicts of interest or rights 
between the parties. 

The U.S. Supreme Court has had a greater impact on its nation’s government 
and politics over the past two centuries than any other national court. During the 
first decades under the Constitution, the Supreme Court cemented its position as a 
coequal branch of the national government, affirmed the supremacy of the federal 
Constitution and federal law over state constitutions and state law, and legitimized 
a broad interpretation of Congress’s enumerated powers. 

In the years after the Civil War, the Supreme Court issued key decisions that 
narrowly interpreted the guarantees of the Civil War amendments and the new fed- 
eral civil rights acts. In particular, it denied the power of Congress to outlaw pri- 
vate discrimination and it established the doctrine of “separate but equal” regarding 
state-imposed segregation. 

In Lochner v. New York (1905) and subsequent cases, the Court greatly restricted 
the power of the states and the federal government to regulate economic activity, 
and in the 1930s, it struck down key elements of President Roosevelt’s New Deal 
legislation. Although Congress refused in 1937 to pass Roosevelt’s plan to add as 
many as six justices to the Supreme Court, the Court began to uphold New Deal 
economic regulations. 

In the 1950s and 1960s, the Court initiated a “rights revolution,” with landmark 
decisions on racial segregation, reapportionment, separation of church and state, 
the freedom of speech and press, and the rights of criminal defendants. In the last 
half of the twentieth century, the federal courts became increasingly influential as 
they used their equitable remedial powers to regulate school systems, jails and pris- 
ons, public housing authorities, and mental health facilities. During this same pe- 
riod, state supreme courts often interpreted their own state constitutions to require 


major changes in public policy, such as equalizing the funding of public schools and 
legalizing same-sex marriage. 

. The debate over judicial activism is as old as the republic. It began as a major 
point of contention between the Federalists and Anti-Federalists during the ratifica- 
tion debate and it continues today. In the modern period, it particularly involves dis- 
putes over whether judges in interpreting the Constitution should look to the original 
intent, or original understanding, of those who wrote and ratified it in 1787-1788. 

At different times in American history, the citizens and their elected officials 
have employed various means to check perceived abuses by the courts: revising the 
laws, amending the Constitution, limiting the jurisdiction of the Courts, changing 
the size of the Supreme Court, impeaching and removing federal judges, refusing to 
enforce judicial decisions, and choosing certain kinds of judges. 

The federal courts influence American deliberative democracy principally 
through their reasoned opinions, which can contribute to community-wide delib- 
eration on rights, justice, and the powers of government. Moreover, an independent 
judiciary can guard the people, at least temporarily, from deficiencies in their own 
deliberations. 

This does not mean that judicial deliberations ought to displace those of the po- 
litical branches on policy matters. Deliberative democracy presumes that such deci- 
sions are best made by elected officials deliberating on behalf of the people they serve. 
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Summary 
President Obama speaks at a town hall 
meeting on health care reform in June 2009 
at Southwest High School in Green Bay, 
Wisconsin. 

OBJECTIVES 


After reading this chapter, you should be able to 

e Describe the importance of FDR’s approach to laying the foundations of 
the welfare state. 

e Identify the major developments in American social policy from the New 
Deal through the present. 

e Explain why President Clinton and Congress reformed the welfare system 
in the 1990s. 

e Describe President Bush’s proposed reform of Social Security, and explain 
why it did not pass. 

e Identify the key issues at stake in the debate over adding prescription 
drug coverage to Medicare in 2003. 
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Great Depression—the major downturn in 
the American economy that began in 1929 
and lasted through the 1930s. 


Welfare state—a term to describe a 
government that sees its responsibility as 
providing for the material well-being of the 
citizens and that spends a significant amount 
of its resources to this end. 


Social welfare state—see Welfare state. 


New Deal—the term to describe the 
economic and social welfare policies of 
President Franklin Roosevelt in the 1930s. 


e Describe the long-term funding issues that affect Social Security and 
Medicare. 


e Explain the current controversy over education vouchers in the United 
States, and identify other innovations of the school choice movement. 


When Democrat Franklin D. Roosevelt, then serving as governor of New York, ran 
for the presidency in 1932, the country was in the third year of a severe economic 
downturn, now known as the Great Depression. Industrial production had fallen 
by half since the summer of 1929, and plummeting prices for agricultural com- 
modities had devastated the rural economy. Banks closed and thousands lost their 
savings. One-quarter of the workforce was unemployed; millions were homeless; 
and breadlines stretched for miles in the nation’s cities. Roosevelt addressed the 
crisis is a remarkable campaign speech in September at the Commonwealth Club 
in San Francisco. 

Roosevelt explained that during the nation’s westward expansion in the pre- 
vious century, Americans had equal opportunity, and the purpose of government 
was to help industry develop. In the late 1800s, however, the era of free land on the 
frontier came to a close, and the large industrial organization became the dominant 
force in the economy. Within a few decades, these organizations became the “despot 
of the twentieth century,” threatening millions with “starvation and penury” and 
destroying equality of opportunity.' 

So much had changed, Roosevelt told his audience, that citizens could no lon- 
ger enjoy their rights to life, liberty, and the pursuit of happiness without major new 
government programs. At one time, the right to life required government to protect 
people from murder. Now it included the “right to make a comfortable living” and 
required government to see to it that everyone possessed “a portion of that plenty 
sufficient for his needs, through his own work.”’ At one time, the right to property 
meant protection from theft or fraud. Now, it obligated government to guarantee 
bank deposits so that savings would be secure.’ At one time, the rights to liberty and 
the pursuit of happiness required government to allow people to live their lives as 
they wished. Now it required public authorities to restrict the liberty of powerful 
individuals—such as “the speculator, the manipulator, even the financier’—who 
might deprive others of their rights.‘ 

Thus, Roosevelt promised not just to combat the distress caused by the depres- 
sion but to redefine the relationship of the federal government to the American 
citizenry. For the first time, Washington would be directly responsible for ensuring 
the material well-being of the people. By electing Roosevelt to the presidency four 
times and by sending large majorities of Democrats to the House and Senate in the 
1930s, Americans embraced Roosevelt’s conception of the welfare state, also called 
the social welfare state. By these terms, we mean a government that works to ensure 
the material and economic well-being of its citizens. 

Roosevelt's New Deal—the term he used to describe his social programs— 
ushered in a dramatic increase in federal spending as the national government 
embraced its new responsibilities. In 1932, the entire federal budget was just 
over $5 billion. Of this, about $2.3 billion was for all domestic expenditures— 
that is, all expenditures excluding national defense (including veterans’ expendi- 
tures), international relations (State Department), and costs associated with the 
national debt. Seventy-eight years later, in 2010, the federal government spent 
$3.72 trillion, and domestic expenditures amounted to $2.69 trillion. Adjusting 
for inflation (a dollar was worth a lot more in 1932 than in 2010), total federal 
spending in 2010 was about 47 times as much as in 1932, and domestic spending 


was 75 times as much.’ (The nation’s population in 2010 was about two and half 
times that in 1932.) 
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PASTE | masor pomestic EXPENDITURES BY THE 


FEDERAL GOVERNMENT, 2010 


Category Expenditures Percent of all 
of pending (in billions) federal spending 
Social Security $721.5 19.400 
Income security* 685.9 18.4 
Medicare 457.2 128 
Healtht S723 10.0 
Educ., training, employ., soc. services 142.5 3.8 
Transportation 106.5 2.9 
Administration of justice _ BAC 1.5 
Natural resources and environment 47.0 1.3 
General science, space, and technology 33.0 0.9 
Community and regional development 28.5 0.8 
Agriculture 26.6 0.7 


Energy 19.0 0.5 


“Includes retirement, disability insurance, unemployment compensation, housing assistance, and 
food and nutrition assistance. 


‘Includes Medicaid, health research and training, and occupational health and safety. 
Note: Data are estimates for the fiscal year: October 1, 2009-September 30, 2010. 


Source: Office of Management and Budget, Historical Tables, Table 3.2, at http://www.whitehouse 
.gov/omb/budget/Historicals, accessed October 27, 2010. 


Table 17-1 lists the principal domestic expenditures in 2010 by category. 
Social Security (mainly income support for seniors), other income security, 
Medicare (health coverage for the elderly and disabled), and other health expenses 
together accounted for over 2.2 trillion (60% of the budget) and dwarfed other 
domestic expenditures. (National defense expenditures in 2010 totaled $719 bil- 
lion, or 19% of the budget.) As we will see, more money is spent on programs for 
the middle class than for the poor. 

In this chapter, we address modern social policy in the United States. We begin 
by outlining the growth and rationale of the welfare state since FDR’s New Deal. We 
then examine four major modern developments and controversies: the welfare re- 
form of the 1990s, former president George W. Bush’s attempt to introduce private 
accounts into Social Security, the expansion of Medicare to include prescription 
drug benefits in 2003, and the modern debate over educational vouchers and school 
choice. We conclude by examining the relationship of social policy and the welfare 
state to citizenship and deliberation. 


‘THEGROWTH AND RATIONALE 1-1 
OF THE WELFARE STATE 


Mauor Issues 


Social Security—a system of old-age 
insurance that provides monthly benefits to 


© What are its major programs, and why were they enacted? retired workers and their spouses. 


© How has the welfare state grown since the early twentieth century? 


Until the twentieth century, assistance to the poor and needy in the United States Medicare—a federal program established in 
came mainly through private organizations, such as churches and charities. This 1965 to assist those over 65 with hospital 
began to change in the first decades of the twentieth century as many states —_and doctor's expenses. 
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Jobless men line ™ Sac ea 


up to receive cabbage and potatoes from a federal relief agency in 
Cleveland, Ohio, in 1933 during the Great Depression. 
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Federal Deposit Insurance Corporation 


(FDIC)—the federa! agency created in the 
one 


(AFDC)—the federal assistance entitlement 


(commonly called “welfare’). lt was replaced 


in 1996 by Temporary Assistance to Needy 


Welfare—the common term for the old 
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adopted programs to aid poor children and their mothers. 
Not until the 1930s did the federal government embrace 
such a responsibility. 


FDR's New Deal 


Many New Deal programs were temporary measures to relieve 
the distress caused by the Great Depression. These included 
the National Recovery Administration (NRA), which sought 
to stabilize prices and wages through cooperative agreements 
among government, business, and labor; the Public Works 
Administration (PWA), which funded thousands of public 
projects across the nation; and the Works Progress Adminis- 
tration (WPA), which employed several million out-of-work 
Americans on a variety of public building projects, arts and 
literacy programs, and the distribution of food and clothing. 

Other programs, however, outlasted the Depression and 
gave the federal government an active role in regulating the 
economy and promoting the material well-being of Americans. 
These included the first national minimum wage law ($0.25 per 
hour), the creation of the Federal Deposit Insurance Corpo- 
ration (FDIC) to insure private savings in federally chartered 
banks, and the establishment of the Securities and Exchange 
Commission (SEC) to regulate the stock market and some 
activities of publicly held corporations. Perhaps the most im- 
portant and far-reaching innovation was the Social Security Act 
of 1935, which Roosevelt described in his signing statement as 
“a cornerstone in a structure which is being built...[to] take 
care of human needs.”® 

The Social Security Act consolidated a few existing programs to promote infant 
and maternal health and established three major new programs: 
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» Anunemployment program, funded by a new federal tax on employers, to pro- 
vide temporary cash benefits to laid-off workers. 

* A public assistance program to supply cash payments to dependent children, 
the blind, and the elderly poor. This program, later called Aid to Families 
with Dependent Children (AFDC), became what most Americans think of 
as “welfare.” 

* Most importantly, a system of old-age insurance to provide monthly benefits to 
retired workers and their spouses. This third program, which we commonly call 
“Social Security,” was to be funded by a payroll tax, divided equally between 
the employer and employee. Originally, the tax was 1% on both the employer 
and employee on the first $3,000 of salary. (In 2009, it was 6.2% on each on 
income up to $106,800.) 


Social Security was the cornerstone of the new welfare state but not the entire 
building. In his State of the Union Address in January, 1944, deep into World War 
Il, President Roosevelt said that too many Americans were “ill-fed, ill-clothed, 
ill-housed, and insecure.” Although Americans possessed political rights such as 
freedom of speech, freedom of worship, and trial by jury, these were not enough 
to assure “equality in the pursuit of happiness.” Needy people were not truly free 
and were “the stuff of which dictatorships are made.” Roosevelt called for “a sec- 
ond Bill of Rights” to promote “security and prosperity... for all.” 

He listed the following specific rights: 


The right to a useful and remunerative job in the industries or shops or farms 
or mines of the Nation; 


* The right to earn enough to provide adequate food and 
clothing and recreation; 


* The right of every farmer to raise and sell his products 
at a return that will give him and his family a decent 
living; 

* The right of every businessman, large and small, 
to trade in an atmosphere of freedom from unfair 


competition and domination by monopolies at home 
or abroad; 


* The right of every family to a decent home; 


* The right to adequate medical care and the opportunity 
to achieve and enjoy good health; 


* The right to adequate protection from the economic fears of 
old age, sickness, accident, and unemployment; and 


> The right to a good education; 


“After the war is won,” Roosevelt told his fellow citizens, 
“the nation must implement these rights and thereby 
move forward to new goals of human happiness and 
well-being.”” 

What does it mean to say that someone has a right to ad- 
equate clothing, a decent home, or proper medical care? We 
have seen in earlier chapters that rights imply duties. If one 
person has a right to life, then everyone else has a duty not to 
kill him without just cause (such as in self-defense or during 
a just war). If one person has a right to liberty, then everyone 
else has a duty not to interfere with that liberty unless there 
is some legitimate reason to do so (such as constraining the 
“liberty” to drive through red lights). 

What, then, of an individual’s right to a decent home? 
Does this impose a duty on everyone else to provide that 
person a decent home? A right, as we saw in Chapter 6, is 
something to which one has a just claim or something that 
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MORE SECURITY FOR 


THE AMERICAN FAMILY 


WHEN AN INSURED WORKER DIES, 
LEAVING DEPENDENT CHILDREN 
AND A WIDOW, BOTH MOTHER 
AND CHILDREN RECEIVE MONTHLY 
BENEFITS UNTIL THE LATTER 
REACH 18. 


FOR INFORMATION WRITE OR CALL AT THE NEAREST FIELD OFFICE OF THE 


SOCIAL SECURITY BOARD 


The federal government advertises one of the benefits provided by the 
new Social Security Act of 1935. 


one may properly claim as his due. Does this mean, then, that every American has 
a just claim to a decent home? Is this something that everyone may properly claim 


as his or her due? 


Some theorists distinguish between negative rights and positive rights. 
Negative rights are rights to do certain things—such as speaking or worshipping 
freely—without interference from the government. These rights imply freedom 
from government intrusion or control. We discussed these traditional civil rights 
and civil liberties in Chapters 6 and 7. Positive rights, in contrast, refer to social or 
economic goods that some say government is obliged to provide its citizens. These 
rights imply freedom to enjoy certain goods, such as decent housing, education, and 


medical care. 


Roosevelt could have promoted the various social goods in his “second Bill 


of Rights” without using the language of rights. He could have argued that a 
compassionate and generous nation should help its citizens secure good jobs, 
decent housing, and adequate medical care. It should help when old age, sick- 
ness, accidents, or unemployment robs people of income and drives them into 
poverty. It should make available to all its citizens a good public education. But 
by saying that Americans had a right to all these things, Roosevelt was implying 
that government had a moral obligation to provide them. If Americans em- 
braced this understanding, it would be difficult for future leaders who might 
think differently to undo the large expansion of government ushered in by the 


New Deal. 


Negative rights—rights to do certain 
things—such as speaking or worshipping 
freely—without interference from the 
government; includes traditional civil rights 
and civil liberties. 


Positive rights—social or economic rights 
that some say oblige government to provide 
for the well-being of the citizens. 
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Modern Republicanism—President 
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insurance, labor laws, farm program 
other features of the welfare state. 
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Veterans returning from World War II had a special claim on their fellow citi- 
zens for assistance in returning to civilian life. In 1944, Congress passed the GI Bill 
of Rights (technically the Servicemen’s Readjustment Act) to assist the several mil- 
lion Americans who had served in uniform. It provided medical assistance, low-cost 
mortgages, unemployment insurance, and educational subsidies. Its educational 
benefits were so popular that more than 2 million attended colleges and universities 
at government expense. To accommodate the influx, many large schools became 
even larger, and new ones were established. 

The GI Bill was an engine of social and economic opportunity for millions 
of young men. The mortgage assistance it offered help to fuel the vast expan- 
sion of suburbs in the postwar years. In 2008, Congress passed the Post-9/11 GI 
Bill, expanding educational benefits for those who had served since the attacks of 
September 11, 2001. 


Truman's Fair Deal 


Democrat Harry S Truman, who succeeded to the presidency upon FDR’s death 
in April 1945, served nearly two full terms. In his first year, he called on Congress 
to make EDR’s economic Bill of Rights “the essence of postwar American eco- 
nomic life.”* His program became known as the Fair Deal. Soon he asked Con- 
gress to provide universal health insurance coverage funded through the federal 
government.’ 

Truman, however, was less successful than FDR in getting his proposals through 
Congress, especially because Republicans gained strength in the House and Senate 
during his first term and were in the majority in both bodies in 1947-1948. Con- 
gress failed to pass Truman’s health care initiative and other major new domes- 
tic programs. It did, however, create the National School Lunch Program in 1946, 
which committed the federal government to subsidizing school lunches for millions 
of American children. And three years later, it passed the landmark Housing Act 
of 1949, which called for “a decent home and suitable living environment” for all 
Americans. Under the new law, the federal government funded slum clearance and 
urban redevelopment, increased federal mortgage assistance, and built new public 
housing. 


Eisenhower and Modern Republicanism 


Republican Dwight D. Eisenhower won the presidency in 1952, and his party 
gained slim majorities in both houses of Congress. Although some thought 
the party that had opposed the New Deal and Fair Deal would now dismantle the 
welfare state, the new president showed little such inclination. Describing his prin- 
ciples as those of “modern Republicanism,” he wrote, “Should any political party 
attempt to abolish social security, unemployment insurance, and eliminate labor 
laws and farm programs, you would not hear of that party again in our political 
history.”'* Eisenhower even supported an increase in the minimum wage and the 
expansion of Social Security. In 1953, he acknowledged and emphasized the fed- 
eral government’s new social welfare responsibilities by establishing the cabinet 
level Department of Health, Education, and Welfare in 1953. It was renamed the 
Department of Health and Human Services in 1979 when the separate Department 
of Education was created. 

In October 1957, the Soviet Union orbited the first artificial satellite, Sput- 
nik. Fearing that the American educational system was falling behind, Congress 
passed the National Defense Education Act of 1958, which expanded federal sup- 
port for schools and students with an emphasis on scientific, mathematical, and 
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technical training. With this partial exception, no large-scale expansion of the 


ee state occurred during Eisenhower’s presidency. The 1960s would bring 
change. 


Johnson's Great Society 


Although Democratic president John F. Kennedy, elected in 1960, proposed major 
new programs in housing, health, and unemployment, most of his more ambi- 
tious proposals did not pass while he served. His assassination in November 1963 
and Vice President Lyndon Johnson’s succession to the presidency added new mo- 
mentum to the domestic agenda. In his January 1964 State of the Union Address, 
Johnson outlined perhaps the most far-reaching domestic agenda ever announced 
by a U.S. president. He called on lawmakers “to build more homes, more schools, 
more libraries, and more hospitals than any single session of Congress in the his- 
tory of our Republic.” !! 

Johnson declared “unconditional war on poverty” and pledged that “we shall 
not rest until the war is won.” It was not enough, he said, to provide jobs and money. 
Public policy had to get at the root causes of poverty, such as the lack of “education 
and training,” “medical care and housing,” and “decent communities in which to live 
and bring up...children.” The goal was “not only to relieve the symptom of poverty, 
but to cure it and, above all, to prevent it.” 

The president then called for more than a dozen new programs to combat eco- 
nomic distress in Appalachia, reduce youth unemployment, distribute more food 
to the needy, extend the coverage of minimum wage laws, improve the quality of 
teaching, build more libraries, provide hospital insurance for older citizens, provide 
more housing for the poor and elderly, improve mass transit, reduce taxes, and pro- 
vide for the hospital costs of the elderly."* 

Four months later, Johnson announced an even more ambitious goal in his 
Great Society speech at the University of Michigan. The Great Society was more 
than the “rich society” or the “powerful society”: 


The Great Society is a place where every child 
can find knowledge to enrich his mind and to 
enlarge his talents. It is a place where leisure 
is a welcome chance to build and reflect, not 
a feared cause of boredom and restlessness. 
It is a place where the city of man serves not 
only the needs of the body and the demands 
of commerce but the desire for beauty and 
the hunger for community.”” 


The decay of urban centers, the “despoiling” of 
the suburbs, and disappearance of open land were 
“eroding the precious and time honored values 
of community with neighbors and communion 
with nature.” This was leading to “loneliness and 
boredom and indifference,” seeming to condemn 
Americans to “a soulless wealth.” Too many Ameri- 
cans were unhappy, even amidst plenty. Although 
Johnson, unlike FDR, did not quote the Declaration 
of Independence, he seemed to be saying that too 
many Americans were pursuing happiness but not 
achieving it. To remedy this situation, the president 
would assemble teams of experts to address the prob- 
lems of cities, the environment, and education." 
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In January 1964, 


Young of the Urban League. 
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War on poverty—President Lyndon 
Johnson's term for a wide range of federal 
policies to combat poverty in America. 


Great Society—President Lyndon Johnson's 
term for his social programs to reduce 
poverty, address the problems of the cities, 
promote natural beauty, and enhance a sense 
of community. 


President Lyndon Johnson, right, meets with black leaders to discuss his war on 
poverty. From the far left: Roy Wilkins, executive director of the NAACP; James 
Farmer, national director of the Congress of Racial Equality; Martin Luther 
King Jr., head of the Southern Christian Leadership Conference; and Whitney 
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The Pruitt-lgoe 


rest were razed a year later. 


SSS ees 

Medicaid—a program established in 1965, 
as a companion program to Medicare, to 
meet the medical expenses of the poor. It is 
administered by the states and funded by 
both the states and the federal government. 


Supplemental Security Income (SSI)— 

a federal program established in 1972 that 
provides monthly cash benefits to those over 
65, the blind, and the disabled who have little 
income. 


Earned Income Tax Credit (EITC)—a federal 
program enacted in 1975 that provides 

a special income tax credit to low-wage 
workers based on income and family size. 


housing project in St. Louis was a vast complex of 33 11-story apartment 
buildings on 57 acres built in the early 1950s as part of the federal housing 
program. By the 1960s it was heavily vandalized and crime infested. Authorities 
judged it a complete failure by 1972 and demolished three of its buildings. The 
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iia Johnson’s commitment to the war on 
poverty and the Great Society, assisted by 
large majorities of Democrats in the House 
and Senate, led to an expansion of the wel- 
fare state that rivaled the New Deal. Key 
programs included the following: 


* Economic Opportunity Act of 1964, 
which established the Office of Eco- 
nomic Opportunity in the White 
House to create, fund, and coordinate 
antipoverty programs such as VISTA 
(Volunteers in Service to America), the 
Job Corps, the Neighborhood Youth 
Corps, Head Start, Foster Grand- 
parents, Legal Services, Summer 
Youth Programs, and Senior Centers 

* Food Stamp Act of 1964, which cre- 

ated a program to provide coupons to 

needy Americans to purchase food at 
retail outlets (replacing the direct dis- 
tribution of surplus commodities) 

+ Elementary and Secondary Education 
Act of 1965, which provided new fed- 
eral funding for elementary and sec- 
ondary schools and especially (through 
Title I) to schools in poor neighborhoods 

* Medicare Act of 1965, which for the first time provided federal assistance 
to those over 65 for hospital and doctor’s expenses—partially funded | 
through mandatory contributions from employers and employees (Med- 
icaid, a companion program involving both the states and the federal 
government, was created at the same time to meet the medical expenses 
of the poor.) 
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By the end of Johnson’s presidency, the character of the American welfare state was 
well defined. 


Modern Social Welfare Policy 


In the decade following the Great Society, Congress passed two new ma- 
jor social welfare programs. One was Supplemental Security Income (SSI), 
signed by President Richard Nixon in 1972. This provides monthly cash 
benefits to those over 65, the blind, and the disabled who have little in- 
come. In 2009, the monthly benefit was $674 for an individual and $1,011 
for a couple.’” Many states add their own supplements to the federal ben- 
efit. The other program was the Earned Income Tax Credit (EITC) enacted 
in 1975 during the presidency of Gerald Ford. This provides a special fed- 
eral tax credit to low-wage workers based on income and family size. Many 
who pay little or no federal income taxes receive checks under this legisla- 
tion. EITC has grown to be a major antipoverty program, disbursing a total of 
$47 billion to 24 million tax filers in 2007.'® Later, President George W. Bush 
persuaded Congress in 2003 to add a prescription drug benefit to Medicare (dis- 
cussed below), and President Barack.Obama in 2010 secured passage of a major 
health care reform bill (see the photo essay). 

Despite the addition of only two new major programs between 1968 (Lyndon 
Johnson’s last full year in office) and 2003, total federal spending on social wel- 
fare grew dramatically over these 35 years. The following shows the increase in 
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inflation adjusted dollars (based on the year 2000) for the three largest social 
programs:'” 


. 1968 2003 Percent increase 
Social Security $97.9 $445.2 355% 
Medicare 18.1 DID 1,188 
Medicaid 7.6 152.0 1,900 


(During this period, the nation’s population increased by about half.) 

Some social welfare programs (e.g., Medicaid) are directed specifically at the 
needs of the poor. These are called means-tested programs because eligibility de- 
pends on low income or few tangible assets. Other programs (e.g., Social Security 
and Medicare) are aimed at the much larger middle class. Their benefit levels do not 
depend on the income of the recipient. Because they have many more recipients, 
they cost more overall than antipoverty programs. 

Many programs provide benefits as entitlements, meaning that those who meet 
the qualifications under the law are entitled to benefits. Entitlement spending is dif- 
ficult to control because unless the underlying law is changed the amount paid out 
each year is determined simply by the number eligible for benefits. For this reason, 
entitlement spending is sometimes called “uncontrollable spending” and is contrasted 
with “discretionary spending.” Nothing, however, prevents Congress from rewriting 
federal law to control entitlement spending (however difficult this may be politically). 

In a 2003 special report, the Congressional Research Service identified 85 means- 
tested programs that cost governments in the United States a total of $522.2 billion 
in 2002: $373.2 billion in federal funds and $149 billion in state and local funds. The 
total was 16.3% of all government spending in 2002: 18.6% of federal spending and 
12.4% of spending by state and local governments.'* These numbers give a good 
sense of how much governments in the United States spend directly to help the poor. 
(This does not include spending by private individuals and groups; see Chapter 5.) 

Table 17-2 lists the biggest of these programs with their costs and number of 
recipients. Medicaid was the most expensive ($258.2 billion) and had the widest 
reach (enrolling nearly 51 million Americans during the year). The next in order 
of cost were Supplemental Security Income ($38.5 billion), the Earned Income Tax 
Credit ($27.8 billion), food stamps ($24.1 billion), and low-income housing as- 
sistance ($18.5 billion). In number of recipients, the next after Medicaid was food 
stamps (20.2 million recipients each month), followed by the Earned Income Tax 
Credit (16.8 million families), the school lunch program (16 million children each 
day), and Supplemental Nutrition for Women, Infants, and Children (7.5 million 
recipients each month). (See also the Myths and Misinformation box.) 

The two largest federal programs in 2002 that were not means tested—that is, 
were available to eligible recipients regardless of income—were Social Security, at 
$456.0 billion, and Medicare, at $230.9 billion. These programs totaled $686.9 bil- 
lion in 2002, almost twice as much as all the means-tested programs combined. 
(As Table 17-1 shows, in 2010, Social Security cost $721.5 billion and Medicare 
$457.2 billion, for a total of $1.18 trillion—a 72% increase in eight years.) 

Note, however, that means-tested programs are noncontributory programs. 
That is, the recipients draw benefits without contributing directly to the pro- 
grams; funds come from general revenues. They are also called redistribution 
programs because they redistribute income, or wealth, from the nonpoor to the 
poor. Social Security, by contrast, is a contributory program, paid for each year 
by contributions from current and future recipients (but see the later discus- 
sion), Medicare has both characteristics: it is partly paid for by contributions 
(taxes, monthly premiums, and copayments) and partly from general revenues. 

Despite the American people’s broad acceptance of the basic features of the 
welfare state, controversies continue to arise. Next we discuss four key debates over 
social policy. We begin with welfare reform. 
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ie 
Means-tested program—a social welfare 
program that disburses benefits to those who 
have low income or few tangible assets. 


Entitlement—a government benefit to 
which one is entitled by meeting certain 
qualifications spelled out in law. 


Noncontributory program—a program 
under which recipients draw benefits without 
contributing directly to the program; funds 
come from general revenues. 


Redistribution program—a noncontributory 
program that redistributes income or wealth 
from taxpayers generally to the poor. 


Contributory program—a program, 
such as Social Security, that is paid for 
by contributions from current or future 
recipients. 
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LARGEST MEANS-TESTED PROGRAMS, EXPENDITURES BY FEDERAL, STATE, 
AND LOCAL GOVERNMENTS, 2002 (RANKED BY COST) 


Program Cost Number of recipients 

Medicaid $258,216,000,000 50,900,000 (number enrolled at any time during the year) 
Supplemental! Security Income 38,522,000,000 6,887,000 (average monthly) 

Earned Income Tax Credit (refundable part) 27,830,000,000 16,827,000 (families)* 

Food stamps 24,054,000,000 20,150,000 (average monthly) 

Section 8 low-income housing assistance 18,499,000,000 3,326,000 (families or dwelling units) 
Temporary Assistance for Needy Families (TANF)* 13,035,000,000 5,147,000 (average monthly) 

Federal Pell grants* 11,364,000,000 4,812,000 (participants in school year) 
Foster care 8,618,000,000 254,000 (average monthly) 

Child care and development block grant 8,589,000,000 n.a. 

Low-rent public housing 8,213,000,000 1,209,000 (families or dwelling units) 


Medical care for veterans without 
service-connected disability 
Head Start® 


8,185,000,000 


8,172,000,000 


1,640,000 (average monthly) 


912,000 (participants in school year) 


Federally subsidized student college loans 7,523,000,000 5,564,000 (participants in school year) 
(Stafford loans) 

TANF services 6,147,000,000 n.a. 

School lunch program 6,064,000,000 16,000,000 (average daily number of children) 

State Children's Health Insurance 5,407,000,000 5,315,000 (average monthly) 

Child tax credit (refundable part) 5,060,000,000 n.a. 

General assistance, medical care 4,596,000,000 na. 

Supplemental Nutrition for Women, Infants, 4,350,000,000 7,500,000 (average monthly) 
and Children (WIC) 

Rural housing loans 3,499,000,000 43,100 (families or dwelling units) 


n.a. = not available. 
*Data are for 2001; 2002 data were not available. 


*Formerly, Aid to Families with Dependent Children (AFDC). 


*Financial assistance for college. 


‘Education, health, and nutrition assistance to preschool children. 


Source: Congressional Research Service Report for Congress, “Cash and Noncash Benefits for Persons with Limited Income: Eligibility Rules, Recipient and 
Expenditure Data, FY2000-FY2002," November 25, 2003, 227-242, www.opencrs.com/getfile.php?rid=13187, accessed August 13, 2009. The CRS report is 
summarized in Appendix K of the Committee on Ways and Means, U.S. House of Representatives, 2004 Green Book, March 2004, www.waysandmeans.house 


.gov/Documents.asp?section=813, accessed August 13, 2009. 


MB (THE WELFARE DEBATE 


Mauor Issues 


© Why did Congress replace the AFDC entitlement program with the TANF block 
grant? 


© What effect did the change have on welfare rolls? 


Until a major reform in 1996, “welfare” generally referred to the monthly cash assis- 
tance provided by the Aid to Families with Dependent Children (AFDC) program, 
which grew out of one provision of the Social Security Act of 1935. To say that a 
family was “on welfare” usually meant that it was a recipient of AFDC. In 1960, 
about 3 million adults and children received AFDC benefits. In just over a decade, 
this number more than tripled, to more than 10 million. After remaining stable for 
about 15 years, the number began to move upward in 1990, peaking at more than 
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Spending for the Poor 


Discussions of social welfare policy frequently include assertions that the federal government 
has cut antipoverty spending. Historian Howard Zinn writes that when President Reagan in- 
creased military spending, he "tried to pay for this with cuts in benefits for the poor." At vari- 
ous times, pundits have said that cuts also came during the administrations of Jimmy Carter, 
George H. W. Bush, Bill Clinton, or George W. Bush. 

As we note in this chapter, means-tested programs are those that provide benefits to 
individuals and families with income or assets below a certain level. If we want to answer 
the question “How much does the federal government spend on the poor?" the best single 
measure is spending on means-tested programs in constant dollars (which controls for the 

_ effects of inflation). Figure 17-1 shows that despite relatively constant expenditures in Presi- 
dent Carter's administration (1977-1981) and President Reagan's first term (1981-1985), total 
federal spending for these programs has been increasing for decades. 

So why do we often hear talk of cuts? Sometimes, Congress has curbed the growth of 
such programs below projections. And some critics argue that these programs have not kept 
pace with social needs.'° 


Federal Government Spending on Means-Tested Programs (In Constant 2000 Dollars) 
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FIGURE 17-1 Federal spending for the poor has increased substantially since the 1960s. 


Source: www.gpoaccess.gov/usbudget/fy09/hist.htm!, accessed August 13, 2009. 
| 


14 million in 1994 (see Figure 17-2). These trends seemed to contradict the hopes 
of the architects of the Great Society, who sought to combat the “root causes” of 
poverty by moving the poor toward self-sufficiency and into the middle class. 
Families poor enough to receive AFDC often qualified for other means-tested 
programs as well, especially food stamps, Medicaid, and housing assistance. By the 
mid-1980s, some social scientists began to wonder whether the upsurge 1n social 
welfare expenditures in the 1960s and 1970s was itself exacerbating the problem 
by creating a dependency on public aid. Some argued that in many cases the com- 
bination of programs produced a package of benefits that could not be matched 
by the wages that a welfare recipient could likely earn in an entry-level job, thus 
discouraging entry into the workforce. In his influential Losing Ground: American 
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expensive, and far-reaching. 


In making the case for reform, the administration highlighted two key facts: 

(1) health care expenses consumed 16% of the nation's GDP (up from 7% in 1970), and 
(2) 46 million Americans were uninsured. Health insurance premiums, the administration 
said, were rising much faster than wages, placing crushing demands on family budgets 
and driving more and more Americans into bankruptcy. Increasing numbers of Americans, 
neither poor enough to qualify for Medicaid nor old enough to qualify for Medicare, had 
no health insurance at all. At the same time, the state and federal governments struggled 
to keep up with rising costs for Medicare and Medicaid. 

Throughout 2009 and into 2010, the president drew on his considerable rhetorical 
skills to try to persuade Americans that this expensive new program—estimated by the 
Congressional Budget Office to cost about $1 trillion over its first 10 years—would save 
money in the long run. He conducted a highly publicized Health Care Summit at the White 
House, devoted televised addresses to the subject, and hit the road to conduct "town hall" 


meetings to stimulate public support. Although the 


widespread public enthusiasm for his proposal, he did succeed in persuading Democrats 
in Congress to support it. In March of 2010, Congress passed and the president signed the 
Patient Protection and Affordable Health Care Act. Republican lawmakers insisted that the 
new law would drive up health care costs, force companies to drop health care coverage 
for their employees, and impose crushing new costs on the federal government. Buoyed by 


opinion polls, they vowed to work to repeal the bill. 


PHOTO ESSAY 


President Barack Obama and Health 
Care Reform In February 2009, President 
Barack Obama told a joint session of Congress 
"health care reform cannot wait, it must 
not wait, and it will not wait another year." 

Of all the president's new policy initiatives, health care reform was the most ambitious, 


Social Policy, 1950-1980, Charles Murray argued that “[w]e tried to provide more 
for the poor and produced more poor instead.” His controversial argument led to 


a renewed debate about the poverty problem and public assistance. 
Politicians began to take note. In 


May 1992, Vice President Dan Quayle 
delivered a speech in California that 
addressed the causes of riots that had 
erupted in Los Angeles after a jury had 
acquitted four police officers of nearly 
all charges in the beating of a black 
man after a high-speed chase. What 
were the underlying causes of the riots, 
Quayle asked. 


I believe the lawless social anar- 
chy which we saw is directly re- 
lated to the breakdown of family 
structure, personal responsibil- 
ity and social order in too many 
areas of our society. For the poor 
the situation is compounded by 
a welfare ethos that impedes in- 
dividual efforts to move ahead 
in society, and hampers their 
ability to take advantage of the 
opportunities America offers.” 


Although Quayle’s speech is remem- 
bered mainly for his criticism of a fic- 
tional television newswoman, Murphy 
Brown, for having a child out of wed- 
lock, it made “family values” a subject 
of political discussion and called atten- 
tion to the issue of welfare dependency. 
The year before, Arkansas’s Demo- 
cratic governor Bill Clinton had ann- 
ounced his candidacy for the presidency 
by promising to make welfare reform a major theme of his campaign: “The gov- 
ernment owes our people more opportunity, but we all have to make the most of it 
through responsible citizenship. We should insist that people move off welfare rolls 
and onto work rolls.””? Throughout the campaign he promised to “end welfare as we 
know it” and received favorable notice for stressing responsibility and citizenship. 
Clinton returned to the issue in his first address to Congress in February 1993: 


president was not able to generate 


Later this year, we will offer a plan to end welfare as we know it. I have worked 
on this issue for the better part of a decade. And I know from personal con- 
versations with many people that no one, no one wants to change the welfare 
system as badly as those who are trapped in it. I want to offer the people on 
welfare the education, the training, the child care, the health care they need 
to get back on their feet, but say after two years they must get back to work, 
too, in private business if possible, in public service if necessary. We have to 
end welfare as a way of life and make it a path to independence and dignity.*? 


The End of the Welfare Entitlement 


In the 1994 elections, Republicans gained control of the House and Senate and worked 
to hold the president to his promises. After Clinton vetoed two Republican proposals, 
he signed a compromise welfare reform plan in August of 1996. The new law, the Per- 
sonal Responsibility and Work Opportunity Reconciliation Act, replaced AFDC with 
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Number of Recipients on Welfare (AFDC and TANF), 1960-2007 
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FIGURE 17-2 Welfare caseloads have dropped by large amounts since the mid-1990s. 


TO OOO : 
8,000,000 | | 
6,000,000 | | 
4,000,000 | | 
ff val Hi 


De replaces AFDC 


© 
& 
- 


Source: Based on data from U.S. Department of Health and Human Services, Administration for Children & Families, www.acf.hhs.gov/programs/ofa/ 


data-reports/caseload/caseload_current.htm, accessed January 31, 2009. 


a new program, Temporary Assistance to Needy Families (TANF). The law ended the 
entitlement to welfare by providing the states with block grants (see Chapter 3) to fund 
needy families in state run programs. It set a lifetime five-year limit on benefits, im- 
posed new work requirements, expanded funds for child care, toughened child support 
enforcement, and stipulated that unwed mothers under 18 had to live with an adult 
to receive aid (see the Pledges and Promises box). Although Clinton objected to some 
provisions of the bill, he praised the new law for making public assistance “a second 
chance, not a way of life.’ The new program, he said, would replace “a never-ending 
cycle of welfare” with “the dignity, the power, and the ethic of work.”” 


Personal Responsibility Contracts 


Under the Temporary Assistance to Needy Families (TANF) program that replaced Aid to Fami- 
lies with Dependent Children (AFDC) in 1996, states have broad discretion in running wel- 
fare programs, but under certain rules. After parents and other caretaker recipients have had 
24 months of benefits, states have to make them work. States must also set a five-year time 
limit on federally funded basic benefits. 

Most states require TANF recipients to sign “personal responsibility contracts." Indiana 
used such contracts even before the new federal law and its practices have served as a model 
for other states. The Indiana contract reads: 


| understand that public assistance is not intended to be a way of life, but is intended 
as temporary assistance to help me achieve the capability for self support and personal 
independence. Although the agency will assist me in achieving the goal of self-sufficiency, 
| understand that it is my responsibility to secure and retain employment, and all other 
applicable sources of income, for the support of myself and my dependent children. 

In return for receiving Temporary Assistance for Needy Families (TANF), | accept 
personal responsibility for myself and my dependent children and | agree to the follow- 


ing terms... 


Temporary Assistance to Needy Families 
(TANF)—the block grant program created 
in 1996 to replace Aid to Families with 
Dependent Children. 
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The document then lists a number of conditions, including vaccinations for children, abstinence 
from illegal drugs, and participation in employment and job training. The contract concludes 
by noting that the state may cut benefits if the recipient refuses to sign or violates the terms. 

By signing a contract, recipients get the message that they must take responsibility for 
their own lives. And the act of making specific promises adds moral force to the legal sanc- 
tions. West Virginia has applied the same idea to Medicaid, the federal-state program of medi- 
cal insurance for the poor. Its Medicaid recipients must agree to steps to improve their health, 
such as taking prescribed medicines and keeping appointments with their physicians. Those 
who keep the contract will get credits toward optional health services. “It's asking people to 
partner with us, take care of themselves, and we'll reward them if they do,” said the state's 
Democratic governor, Joe Manchin.”® 


Welfare reform was controversial within the 
Democratic Party and among organizations that 
often allied with it. Senator Tom Daschle (D-SD), 
leader of the Democrats in the Senate, denounced 
the measure because “[t]oo many kids will still 
be punished.” Senator Daniel Patrick Moynihan 
(D-NY), a former Harvard University social scientist 
and expert on welfare, said that he could not “con- 
ceive that the party of Social Security and of civil 
rights could support this legislation which com- 
mences to repeal, to undermine both.”” Moynihan 
described the proposal as “the most brutal act of so- 
cial policy since reconstruction.” And Marian Wright 
Edelman, the president of the Children’s Defense 
Fund, called the law an “outrage...that will hurt and 


28 


impoverish millions of American children. 


A New Beginning 


Stephen Jaffe/Reuters/Landov 


ETN Welfare to Work 
President Bill Clinton = 
signs the Personal Responsibility and Work Opportunity Reconciliation Effects of Welfare Reform 
Act in 1996. 


Experts, advocates, and public officials continue to 

debate the law’s effects. Defenders point to the large 

reduction in welfare caseloads from over 12 million when the reform passed to un- 
der 4 million in 2007, a drop of two-thirds (see Figure 17-2). This trend, they main- 
tain, shows the success of the new law 


Participation by Nonelderly People i - = : : ; ae: 
p y y People in Major Means-Tested Programs, 1977-2003 in moving former welfare recipients 


55 into jobs. Others claim, however, that 
50 Medicaid and SCHIP a growing economy and the expansion 
45 aay of the EITC program may account for 
40 much of the reduction in caseloads.” 
‘ - | Food Stamps SS eee Critics of the new law also charge that a 
age AFDC/TANF Medicaid Tax Credit reduction in those receiving assistance 
= ram is not necessarily a good thing if needy 


families are being denied aid. 
An analysis conducted by the Con- 


Z Supplemental Security Income gressional Budget Office (CBO) in 2005 

; z shows that of the five major antipoverty 
1977 1979 1981 1983 1985 1987 1989 1991 1993 1995 1997 1999 2001 2003 Programs funded by the federal gov- 
vearE ernment, TANF, or “welfare,” is the only 

FIGURE 17-3 Although welfare caseloads (AFDC/TANF) dropped during the past decade, one that has declined steadily since the 
other programs have grown. mid-1990s (see Figure 17-3). The num- 


Source: Congressional Budget Office, “Changes in Participation in Means Tested Programs," April 20, 2005, ber of food stamp recipients began to 
www.cbo.gov/showdoc.cfm?index=6302€sequence=0, accessed Augusst 13, 2009. decline in 1994 but started trending 
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upward in 2001. The other three programs—Supplemental Security Income, the 
EITC, and Medicaid—have all grown since the late 1980s, with the EITC remain- 
ing fairly level since 1994. Because many individuals qualify for more than one 
program, there is no count of the total number of individuals receiving support 
under at least one means-tested federal program over time. Nonetheless, with most 
means-tested programs growing in size and Medicaid dwarfing all the others, it is 
almost certainly the case that despite the welfare reform of 1996 more low-income 
Americans receive federal aid now than at any time in the past. (See Figure 17-4 on 
trends in births to unmarried women.) 

Although welfare caseloads have dropped dramatically since the mid-1990s, the 
poverty rate has not. For the past half century, the Census Bureau has estimated the 
number of Americans in poverty, deeming a household poor if its income, depend- 
ing on family size, falls below certain levels. These levels are based mainly on what it 
costs a family to have an inexpensive but adequately nutritious diet, assuming further 
that a family spends one-third of its income on food. In 2009, 14.3% of Americans fell 
below the poverty line, which was calculated to be $21,954 for a family of four. (See 
Figure 17-5 for trends in the poverty rate.).*° 

Those on both sides of the welfare debate criticize the poverty figures, arguing 
that they distort deliberations on social policy. Some say that the census sets the 
poverty line too low, thereby underestimating the number of people who are truly 
poor. Others say that the data exaggerate poverty by not including as income such 
“in-kind” benefits such as food stamps, medical aid, and subsidized housing. They 
also note that almost half of those officially classified as poor own their own homes, 
nearly three-fourths own a car, and nearly all have at least one color television.*! 

Despite the importance of the issues involved in the welfare debate, the actual 
costs of AFDC and TANF pale in comparison to the nation’s largest domestic pro- 
gram: Social Security. 
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FIGURE 17-4 One of the factors that drives poverty rates and therefore the number of individuals who qualify for 
programs is the number of children born out of wedlock. This is because single-parent families are much more likely to be poor than 


families headed by two parents. 


Source: Based on data from U.S. Census Bureau, Statistical Abstract of the United States 2003, www.census. gov/statab/hist/HS-14.pdf, and U.S. Census 
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Bureau, The 2009 Statistical Abstract, Table 85, www.census. gov/compendia/statab/tables/09s0085.pdf, accessed June 10, 2009 
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Percentage of Americans in Poverty, 1959-2007 
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FIGURE 17-5 After dropping considerably in the 1960s, the percentage of Americans in poverty has varied within a relatively narrow 


range in the years since. 


Source: Based on data in U.S. Census Bureau, Income, Poverty, and Health Insurance Coverage in the United States: 2007, Table B-1, www.census.gov/ 


prod/2007pubs/p60-233.pdf, accessed January 31, 2009. 


Social Security Beneficiaries, 2009 


Survivors of 
deceased workers, 


12% Retired 


workers, 


Disabled 640% 


workers, 
15% 


Spouses and children of 
retired or disabled workers, 


9% 

Total beneficiaries 52,523,000 
Retired workers 33,514,000 
Survivors of deceased workers 6,410,000 
Disabled workers 7,788,000 
Spouses and children of retired 4,811,000 


or disabled workers 


FIGURE 17-6 Most Social Security beneficiaries are 
retired workers, but more than a third are not. 


Source: U.S. Social Security Administration, Office of Research, 


Evaluation, and Statistics, "Fast Facts & Figures about Social 
Security, 2010," www.ssa.gov/policy/docs/chartbooks/fast_ 


facts/2010/fast_facts10.pdf, p. 14, accessed October 27, 2010 


MB {THE SOCIAL SECURITY DEBATE 


Masor Issues 
® Does the Social Security system face a crisis in the future? 
@ What are the key issues in the debate over private accounts? 


In 2010, the federal government disbursed $722 billion to 53 million 
Americans through the Social Security system (see Figure 17-6). More 
than three-fifths of the recipients were retired workers, 15% were dis- 
abled workers, 12% were the survivors of deceased workers, and 9% 
were the spouses or children of retired or disabled workers. Not only is 
Social Security the largest single government program (slightly larger 
than national defense, which cost $719 billion in 2010); it is perhaps 
the most popular. For public officials to criticize the program is so 
politically risky that Social Security is often called “the third rail of 
American politics.” As with the third rail in an electrically powered 
railway system, touching it may kill you. Yet its costs in recent decades 
have threatened to overwhelm its revenues, forcing politicians to place 
it on the public agenda. 


How Social Security Is Funded 


Unlike privately financed individual retirement accounts, employer 
and employee contributions to Social Security are not held in reserve 
as an investment for the individual to draw on once retired. Instead, 
all contributions go into a common Social Security trust fund, which 
disburses benefits to current retirees. In effect, the working generation 
pays for the benefits of the retired generation, with the expectation that 
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the same will happen when it retires. In principle, this system can continue indefi- 
nitely as long as there are enough current workers paying sufficient taxes to cover 
the costs of current retirees. 

Federal law requires that the trustees of the Social Security trust fund—three 
cabinet secretaries, the commissioner of Social Security, and two public representa- 
tives appointed by the president—prepare a public report each year that projects 
the financial status of the trust fund over the next 75 years. These projections rely 
on assumptions regarding economic growth, wage growth, inflation, unemploy- 
ment, fertility, immigration, and mortality. Because no one can know whether these 
assumptions will hold true, the projections are a rough estimate of what will hap- 
pen in the future. If, for example, the economy grows faster than predicted, Social 
Security revenues would increase, easing the financial pressure on the fund. But if 


the economy grows more slowly than predicted, the funding problem will just get 
worse (see Figure 17-7). 


Uncertainty in Social Security Projections 


a2 ee es 

Ee ncuneae: Projections about the future 
of Social Security involve assumptions about 
many different things. Over the long run, as 
these assumptions grow less certain, so do the 
projections. The shaded areas represent the range 
within which there is an 80% probability that the 
actual value will fall. 
Source: www.cbo.gov/showdoc.cfm?index=3235& 
sequence=2; www.cbo.gov/showdoc.cfm?index=6064&€ 
sequence=0, accessed August 13, 2009. 
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Social Security trust fund—the fund into 
which Social Security taxes are deposited 
and then used to buy federal securities 
(government IOUs). 
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eS Ce 

Greenspan Commission—the 15-member 
National Commission for Social Security 
Reform, chaired by Alan Greenspan and 
established by Congress in 1981 to address 
the funding imbalance in the Social Security 
system. 


Table 17-3 shows the revenues and expenses of the Social Security trust fund 
from 1960 through 2080 (projected). In the mid-1970s, the trust fund began to take in 
less each year than it paid out. This funding crisis led Congress and President Ronald 
Reagan to create a blue-ribbon panel in the early 1980s to recommend reforms. The 
Greenspan Commission (named for chairman Alan Greenspan) recommended, and 
Congress enacted, a variety of measures to put the program on a sounder financial 
footing: higher Social Security taxes, the first-time coverage of federal employees, and 
a gradual increase in the retirement age (for full benefits) from 65 to 67. 

The results were immediate. From 1984 on, the trust fund took in more than 
it paid out every year. According to the trustees’ projections, this will continue 
until 2017. In each subsequent year the annual deficit in the program will grow 
larger, reaching $96 billion in 2020, $808 billion in 2040, $1.842 trillion in 2060, and 
$5.172 trillion in 2080. 

What happens to the excess revenues during the years when the trust fund runs 
a surplus? By law, these funds go to buy securities from the federal government. The 
government then uses these funds to contribute to the operating costs of federal 
agencies. In effect, one part of the federal government—the Treasury Department— 
promises to pay another part of the federal government—the Social Security trust 
fund—the funds it borrowed, with appropriate interest, when the trust fund needs 
them. If the projections are right, that will be in 2017. As of 2008, the trust fund held 
about $2.4 trillion in federal securities.** When the trust fund needs to cash these in, 
the federal government will have to find the funds to pay what it owes. 


GABTEWTER REVENUES, COSTS, AND ANNUAL BALANCE 


FOR THE SOCIAL SECURITY TRUST FUND, 


1960-2080 

Year Annual tax Annual cost Annual balance 

revenues (or deficit) 
1960 $11.9 billion $11.8 billion $ 0.1 billion 
1965 Wed 19.2 -2.0 
1970 34.7 Saul 1.60 
1975 64.3 69.2 -49 
1980 116.7 123.6 -6.9 
1985 EVES 190.6 6.9 
1990 SOE PASYS | 48.0 
1995 364.8 339.8 25.0 
2000 504.8 415.1 89.7 
2005 607.8 529.9 719 
2010 787 700 88 
2015 994 972 7B) 
2020 1,242 1,348 -107 
2030 . 1974 2,385 -471 
2040 2,955 3,762 -808 
2050 4,556 5,702 -1,147 
2060 7,009 8,852 -1,842 
2070 10,782 13,837 -3,055 
2080 16,549 SAN EN -5,172 


Note: Balance may not exactly equal the difference between revenues and cost because of rounding 
in the projections. For 2010 on, the data are the Trustees’ intermediate projections. 


Source: The 2008 Annual Report of the Board of Trustees of the Federal Old-Age and Survivors 
Insurance and Federal Disability Insurance Trust Funds, Table VI.A4 (p. 140), and Table VI.F9 (p. 190) 
www,ssa.gov/OACT/TR/TRO8/index.html, accessed January 31, 2009. 
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Demographic forces are partially 
responsible for the dire long-term pros- 
pects for funding Social Security. The 
large population of baby boomers born . What Each Worker Pays For Current Retirees 
just after World War II will start to : ; - = 
become eligible for full benefits in the 
next few years. (Retirees may draw 
reduced benefits starting at 62.) The much 
lower fertility rates of recent decades 
will result in fewer workers to support 
the growing retirement population. The 
Social Security Administration estimates 
that in 1950 there were 16.5 workers for . 5 
every Social Security beneficiary. By 2006, Lt tenet Lt dad 
the ratio had dropped to 3.3, and it is pro- : — _— 


: rn a * A) dollars ure carrent 1005 dollers. 
jected to fall to 2.0 within 40 years. As the + Kevan 7009 enim! Beneins of $4,808 ter an avernye wage retiree 


Social Security Administration bluntly 
Cr ite House illustration in 2005 of how much future workers will 


puts it, “there will not be enough workers 
to pay scheduled benefits at current tax 

have to pay to maintain current benefit levels for retirees on Social Security if current 
demographic trends continue. 


rates.”*’ (See Figure 17-8.) 

Attempts at Social Security Source: www.whitehouse.gov/infocus/social security/200501/images/demographics.jpg and /www 

Reform .whitehouse.gov/infocus/social security/200501/images/workers.jpg, accessed November 24, 2006, 
through www.whitehouse.gov/infocus/social security/#. 


Social Security reform became a major 

issue in 2005 when President George 

W. Bush made it a top domestic policy initiative. “The system,” Bush said in his 
State of the Union Address that year, “is headed toward bankruptcy.” He proposed 
leaving the system as is for those 55 and older but offered to work with Congress 
in “an open, candid review of the options” for younger workers. After ruling out an 
increase in payroll taxes, he proposed “voluntary personal retirement accounts” in 
which younger workers could eventually put up to four percentage points of their 
Social Security contribution: 


Here is why personal accounts are a better deal. Your money will grow, over 
time, at a greater rate than anything the current system can deliver—and 
your account will provide money for retirement over and above the check 
you will receive from Social Security. In addition, you'll be able to pass along 
the money that accumulates in your personal account, if you wish, to your 
children or grandchildren. And best of all, the money in the account is 
yours, and the government can never take it away.” 


Over the next six months, the president traveled to 29 states to drum up support for 
his plan, although he never formally drafted a bill. 

Opponents quickly dubbed the president’s plan the “privatization” of Social 
Security and attacked it as a bad deal for workers. AARP, the nation’s largest organi- 
zation of retired persons, warned that private accounts would “drain money out of 
Social Security, cut benefits and pass the bill to future generations.” Others argued 
that Bush was exaggerating the crisis, that modest increases in taxes and reductions 
in benefits would be sufficient to keep the system solvent. They also highlighted the 
large “start-up” costs of Bush’s plan as millions of workers opted to divert contribu- 
tions from the trust fund into private accounts. 

What did the public think? Because poll results varied widely in 2005, there is 
no easy answer to this question. The percentage of Americans voicing support for 
the president’s plan between March and July 2005 ranged from as high as 60% to as 
low as 33% (see Table 17-4). Different polling organizations asked the question in 
different ways, which apparently affected the results. 
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POLL RESULTS ON PRESIDENT BUSH'S PROPOSED REFORM OF 
THE SOCIAL SECURITY SYSTEM, MARCH-JULY 2005 


Organization Month Question Favor Oppose 
Fox News/Opinion March Do you favor or oppose giving individuals the choice to invest a 60% 28% 
Dynamics portion of their Social Security contributions in stocks or mutual 

funds? 
Gallup/CNN/ March Suppose Congress and the president do pass legislation to make 58% 37% 
USA Today changes in the Social Security system this year. Do you think that 


legislation should—or should not—include a provision that would 
allow people who retire in future decades to invest some of their 
Social Security taxes in the stock market and bonds? 


Fox News/ April Based on what you know about the Social Security personal 53% 37% 
Opinion Dynamics investment proposal, would you want the choice to invest a portion 
of your Social Security contributions in stocks or mutual funds? 
Quinnipiac March Do you support or oppose allowing individuals to invest a portion 49% 44% 
of their Social Security taxes in the stock market? 
ABC News/ June Would you support or oppose a plan in which people who chose 48% 49% 
Washington Post to could invest some of their Social Security contributions in the 


stock market? 


PSRA/Pew* May Generally, do you favor or oppose a proposal which would allow 47% 409% 
young workers to invest a portion of their Social Security taxes 
in private retirement accounts, which might include stocks or 
mutual funds? 


CBS News/ June Some people have suggested allowing individuals to invest 45% 50% 
New York Times portions of their Social Security taxes on their own, which might 

allow them to make more money for their retirement, but would 

involve greater risk. Do you think allowing individuals to invest a 

portion of their Social Security taxes on their own is a good idea 

or a bad idea? 


Gallup/CNN/ June As you may know, a proposal has been made that would allow 44% 53% 
USA Today workers to invest part of their Social Security taxes in the stock 

market or in bonds, while the rest of those taxes would remain 

in the Social Security system. Do you favor or oppose this 


proposal? 
Fox News/ March Regardless of whether you personally would want to invest your 409% 47% 
Opinion Dynamics Social Security contribution in personal or private accounts, do you 


think it is a good idea or bad idea for the Social Security system to 
include personal accounts for people under the age of 55? 


NBC News/ July In general, do you think that it is a good idea or a bad idea to 33% 57% 
Wall Street change the Social Security system to allow workers to invest their 

Journal Social Security contributions in the stock market? 

Gallup/CNN/ April As you may know, one idea to address concerns with the Social 33% 61% 
USA Today Security system would allow people who retire in future decades 


to invest some of their Social Security taxes in the stock market 
and bonds, but would reduce the guaranteed benefits they get 
when they retire. Do you think this is a good idea or bad idea? 


*Princeton Survey Research Associates/Pew Research Center. 


Note: Several organizations asked exactly the same question several times between March and July. In these cases, the table shows the results for the survey 
closest to July. 


Source: AEI Public Opinion Study, “Attitudes about Social Security Reform (updated August 2, 2005)," 19-24, www.aei.org/publications/pubID.14884/pub_ 
detail.asp, accessed August 13, 2009. 
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The most negative response came to a question that mentioned that the pro- 
posal “would reduce the guaranteed benefits [people] get when they retire.” The 
next-most negative response came to a question that referred to a proposal “to allow 
workers to invest their Social Security contributions in the stock market.” Ques- 
tions that elicited a more favorable reaction referred to investing “some, “part,” or 
“a portion” of the Social Security contributions in not only stocks but also “bonds” 
or “mutual funds” (which may have seemed less risky). Two of the three surveys that 
measured the most support phrased the issue as an individual having the “choice” to 
invest in stocks or mutual funds. Pollsters have long known that even slight changes 
in wording can significantly affect results. 

One interesting issue in the debate was whether younger people, who tend 
to have less confidence in the long-term viability of Social Security than do older 
Americans, were more favorable to Bush’s proposal. In late 2004, the National An- 
nenberg Election Survey showed a strong correlation between support for Bush’s 
proposal and age.*° 


Age Percent who favored 
the proposal 

18-29 66% 

30-44 63 

45-54 oy, 

55-64 Bi 

65-75 4] 

76+ 33 


Interestingly, all age groups that would have been eligible to participate in the new 
plan (those under 55) showed substantial majorities in favor. The respected Gallup 
polling organization also found an age effect: “Americans under age 50 are much 
more likely to support private investment plans than are those age 50 and older.”” 
Although President Bush made a major effort to build public support for private 
accounts, he was unsuccessful. Polls showed that public support was higher when he 
first began talking about private accounts in the 2000 presidential campaign than it was 
in 2005. Also, during his six-month public opinion offensive, some polls showed either 
little change in public support or a decline (see Table 17-5). With little public pressure 
to keep the issue alive, interest in Congress waned and the proposal for private accounts 


TABLE 17-5 PUBLIC SUPPORT FOR PRESIDENT BUSH'S PROPOSED REFORM 
OF THE SOCIAL SECURITY SYSTEM, JANUARY-JULY 2005 


545 


Organization January February March April May June July 
NBC/ Wall Street Journal 40 40 35 36 33 
PSRA/Pew* 46 44/46! 47 
Gallup/CNN/USA Today 40 40/36! 33 33 
Gallup/CNN/USA Today 45 ae) 44 44 
~” ABC News/Washington Post 56 45 48 
Quinnipiac 51 49 
CBS News/New York Times 45 43 45 47 45 
Fox News/Opinion Dynamics 48 53 


*Princeton Survey Research Associates/Pew Research Center. 


‘Two polls in the same month. 
Note: Table shows the results for all polls that used exactly the same question at different times between January and July 2005. Most surveys have a 


sampling error of +3%. 


Source: AEI Public Opinion Study, “Attitudes about Social Security Reform (updated August 2, 2005)," 19-23, www.aei.org/publications/pub!D.14884/pub 


detail.asp, accessed August 13, 2009. 
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quietly died. Because much of the money in private accounts would presumably be 
invested in the stock market, big drops in the value of stocks at the end of Bush's second 
term further weakened the case for change in the minds of many. 

Despite the failure of Bush’s proposal, few maintain that the Social Security 
program can be sustained without major change. In a decade or so, Social Secu- 
rity taxes will not generate enough money to cover promised benefits. Either more 
revenue will have to be found (by raising Social Security taxes or drawing on the 
general revenues of the federal government) or expenditures will have to be reduced 
(by cutting benefit levels or postponing the retirement age). 

Partially because of the uncertainty surrounding the future of Social Security, 
more and more Americans have looked to individual retirement accounts (IRAs), 
such as 401(k) plans (named after a provision of the internal revenue code) to meet 
their retirement needs. Under federal law, employees can put thousands of dollars into 
personal accounts, which are sometimes matched by their employer, without paying 
taxes on the money contributed or on the investment earnings of the account. In- 
come taxes are paid when the money is withdrawn—no sooner than age 59%. In 2006, 
about 37% of U.S. households owned some kind of IRA. Assets totaled $4.2 trillion, 
up from $637 billion in 1990, an average growth rate of 12% per year.“ Tax laws that 
promote saving for retirement appeal to the principle of self-reliance, encouraging 
citizens to defer some current spending for the sake of their long-term well-being. 

The second-most expensive federal domestic program is Medicare, health cov- 
erage for those 65 and older. It is growing at a more rapid rate than Social Security 
and, if projections are right, presents an even larger long-term funding problem. 


MM (THE MEDICARE PRESCRIPTION DRUG DEBATE 


Mavor Issues 
® How did Congress expand the Medicare program in 2003? 


@ What were the key issues in the debate before Congress, and why did the par- 
ties divide so sharply? 


When Medicare began in 1965, health costs went mainly for hospitalization and 
doctor’s services. In the years since, prescription drugs for such conditions as high 
blood pressure and high cholesterol became increasingly important to seniors’ 
health. Drug costs increasingly burdened the elderly, and many looked to Medi- 
care for help. Responding to this growing sentiment, both major party candidates 
in the 2000 presidential campaign—Democrat Al Gore Jr. and Republican George 
W. Bush—advocated adding prescription drug benefits to Medicare. Many believed 
that the money would come from predicted surpluses in federal revenues (the fed- 
eral budget had surpluses of $123 billion in 1999 and $230 billion in 2000). 

Once elected, Bush made the prescription drug benefit a major domestic pri- 
ority. In his view, it embodied the principles of “compassionate conservatism” on 
which he had run. “No senior in America,” he said in his first speech to Congress, 
“should have to choose between buying food and buying prescriptions.» ; 


Key Provisions of the Medicare Expansion 


Despite some heated conflicts among the nation’s lawmakers, Congress passed the Medi- 
care Prescription Drug, Improvement, and Modernization Act in 2003. The new law 


* helped all seniors with their prescription drug costs, 

* covered most drug costs for low-income seniors, 

* authorized a limited number of pilot programs in which private medical plans 
(the Medicare Advantage program) could compete with the original Medicare 
fee-for-service program, | : 
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* created new voluntary health savings ac- 


counts, Jane a DAVIATI IE IRAN At 
* expanded funding for rural health services, health, fy ) KOON Wein \ is 
and 


for YOUr C@imauninyan 
Yo 
on j Social Security can help 
with prescription costs. 
Find out if you are eligible. 


Call 1-800-772-1213 
(TTY 1-800-325-0778) 
or go to your tribal social 
services office, and ask 
. for help with Medicare 
prescription costs. 
Complete your 
application for 


* provided new coverage for preventive care. 


During the congressional debates of 2003, the 
White House estimated the 10-year cost of the 
program as $400 billion. Weeks after the law’s en- 
actment on December 8, 2003, the cost was recal- 
culated at $534 billion. Then, in February 2004, the 
administration forecast that after the program was 
fully phased in in 2006, the first 10 years would cost 
$724 billion. The Congressional Budget Office es- 
timated $795 billion. This was the largest addition 


to social welfare spending since Lyndon Johnson’s help today. 
Great Society. (The most recent 10-year estimate of ts 
the cost of the program [for 2010-2019], presented a 


Courtesy of the Social Security Administration 


by the trustees of the Medicare trust fund in August 
2010, was $763 billion.)*° To advertise the new - 

Most of the cost was for the new prescription — Medicare prescription drug benefit program, the federal government distributes 
drug benefit. Seniors would enroll not directly outreach posters. This one appeals to Native Americans. 
with the government but with private insurance 
companies, which would contract with the federal government. Here are the key, 
somewhat complex, features: 


www.socialsecurity.gov 


+ Participants would pay an initial monthly premium of $35 (but this could in- 
crease over time). 

+ Each year, participants would pay the first $250 of drug costs, and the program 
would cover 75% of additional drug costs up to $2,250. Put differently, the par- 
ticipant would have an out-of-pocket cost of $750 when total drug costs each 
year reached $2,250. 

- Then, for all annual drug costs between $2,250 and $5,100, there would be no 
coverage. This meant that a participant with annual drug costs of $5,100 would 
pay $3,600 out-of-pocket. 

* For annual drug costs beyond $5,100 (so-called catastrophic costs), the pro- 
gram would cover nearly all expenses (with minor copay requirements). 


In his signing statement, President Bush called the law “a great achievement of a 
compassionate government.”*! Although Democrats in Congress had supported the 
addition of prescription drug benefits to Medicare, the specifics of Bush’s proposal 
had sharply divided the two parties, especially in the House, and also caused fissures 
within each party. 


Dissent across Party Lines 


Many of Bush’s party colleagues in Congress opposed this expansion of the wel- 
fare state. “Republicans do not stand for growing government,’ said Representa- 
tive Walter B. Jones (R-NC).” And Jeff Flake (R-AZ) described the whole effort as 
“more pander politics.”*’ What induced many Republicans to support the bill was 
the chance to reform Medicare by introducing a larger role for the private sector 
(the drug benefit would be provided through private insurance companies), more 
choice for seniors, real alternatives to the traditional fee-for-service program, and 
private health savings accounts. 

In introducing his plan, the president had strongly emphasized the new choices it 
would make available. “All seniors,” he said in a speech in 2001, “will be offered a range 
of new Medicare plans,” giving the enrollees “the power to choose.. .which plan works 
best for him or her” Because the plans would compete to attract members, they would 
be forced “to offer better service, extra benefits, and lower premiums.” “We must trust 


548 CHAPTER 17 Social Policy and the Welfare State 


GREG GAR 

Health maintenance organization 
(HMO)—a private organization that provides 
comprehensive health care to participants 
based on a fixed contribution. 


seniors,” he insisted, “to make the right decisions.” This proposed reform of the way 
Medicare operates attracted many House Republicans. They especially liked the pro- 
vision in the original House bill that allowed health care organizations such as health 
maintenance organizations (HMOs) to compete with Medicare for senior health 
coverage beginning in 2010. 

House Democrats denounced the introduction of private companies into the 
Medicare system. Charles Rangel (D-NY), the ranking Democrat on one of the com- 
mittees that reported the bill, called it “the first step ...not to reform the Medicare sys- 
tem as we know it but to dissolve it.” Another Democratic leader, Pete Stark (D-CA), 
called the proposal a “sham of a bill and the beginning of the destruction of Medi- 
care.” And Nancy Pelosi (D-CA), leader of the House Democrats ( and later Speaker of 
the House of Representatives), charged Republicans with “foisting a hoax upon [our 
seniors]....And a cruel hoax it is indeed....It is an elimination of Medicare.” 

After four hours of heated debate into the early morning hours of June 27, 
2003, the Republican bill passed, 216-215, with nearly all Democrats and some con- 
servative Republicans voting against it. To round up enough votes, House leaders 
had to extend the voting time hours beyond the usual 15-minute period. 

The prescription drug debate was less contentious in the Senate, which passed 
its own version on the same day as the-House, but by the comfortable margin of 
76-21. The Senate bill provided somewhat more generous drug coverage than the 
House bill for most participants (and especially low-income seniors) but embraced 
fewer free-market reforms. Because it did not require Medicare ever to compete 
against private plans, it was more palatable to Democrats. 

Senator Edward Kennedy (D-MA) spoke for many Democrats when he said, 
“Tt isn’t all that all of us would have liked it to be, but nonetheless it’s a solid down 
payment.””* If seniors were still left with large drug expenses, the program could be 
expanded in the future. Democratic leader Tom Daschle agreed: “Do we take what 
we can, put it in the bank and build on it? Or do we stop it and try to come back later 
on with something more to our liking?” “[M Jost of us,” he continued, “believe that 
this is the time to put what we can in the bank and try to improve it and build on 
it from here.” About a fifth of Democrats voted against the bill because it was not 
generous enough; about a fifth of Republicans opposed it because it did too little to 
promote private sector competition. 


Resolving House-Senate Differences 


Resolving the differences between the two bills was a long and contentious process. 
Forty-two conservative House Republicans warned their leaders that they would 
not support a final bill that eliminated competition between private health care 
providers and traditional fee-for-service Medicare. On the other side, 44 senators, 
including seven Republicans, signed a letter to Majority Leader Bill Frist (R-TN) 
warning that the competition provision would kill the bill in the Senate. Repub- 
lican leaders forged a last minute compromise that reduced the competition plan 
to five or six three-year demonstration projects that would expire automatically 
unless Congress extended them. One House Republican leader balked. Conference 
committee chairman Bill Thomas (R-CA), who also chaired the powerful Ways and 
Means Committee that reported the original House bill, denounced the compro- 
mise for not creating “the type of competition that he, as well as many House GOP 
conservatives, felt was necessary to make Medicare financially sustainable.” 

The conference report passed the House of Representatives early in the morn- 
ing of November 22 by a vote of 220-215. Originally trailing 216-218 after the usual 
15-minute period had expired, House leaders kept the vote open for nearly three 
hours to produce a majority for the bill. Three days later, the Senate approved the 
measure 54—44 after defeating parliamentary maneuvers by Senators Daschle and 
Kennedy to prevent a vote. Moderate Democrat John Breaux (D-LA) attributed the 


success of the bill to a “center-out coalition” that excluded those on the far left and 
far right.” 


CHAPTER 17 


President Bush signed the act into law on December 8, 2003, emphasizing the 
new choices seniors would have: “We show our respect for seniors by giving them 
more choices and more control over their decision-making. We’re putting individu- 
als in charge of their health care decisions. And as we move to modernize and re- 
form other programs of this government, we will always trust individuals and their 
decisions, and put personal choice at the heart of our efforts.” 

By 2008, 25 million Americans were enrolled in the new Medicare prescription 
drug program. The monthly premium was $28, about a third lower than originally 
projected, at least partly because of the widespread use of cheaper generic drugs. 
The Centers for Medicare and Medicaid Services, which administers the program, 
reported that most participants were happy with it.*! 


Funding Medicare in the Twenty-first Century 


Revenues to fund the various programs that are part of Medicare come from (1) the 
payroll tax of 1.45% on both the employer and the employee, (2) general revenues, 
and (3) premiums and copayments by the enrollees. The aging of the baby boomers 
and acceleration in medical costs make the long-term prospects of adequately fund- 
ing Medicare even bleaker than for Social Security. As the trustees of the Medicare 
trust fund warned in 2008, “Medicare’s financial difficulties come sooner—and are 
much more severe—than those confronting Social Security.” 

Medicare Part A, which covers hospitalization 
costs and is funded exclusively through the payroll 
tax, already pays out more each year than it col- 
lects in revenues. According to the trustees’ pro- 
jections, the shortfall in Part A will increase every 
year throughout the century, reaching $119 billion 
in 2020, $1.1 trillion in 2040, $4.0 trillion is 2060, 
and $12.4 trillion in 2080.° This last figure is almost 
two and half times greater than the projected Social 
Security deficit. Altogether, Medicare costs will grow 
from 3.2% of the nation’s gross domestic product 
(GDP) in 2007 to 4.4% in 2020, 7.6% in 2040, 9.2% 
in 2060, and 10.7% in 2080. Currently, all federal 
spending for all purposes is 20% of GDP. It is little 
wonder that so many experts agree that current tax 
and benefit levels for Medicare (and Social Security) 
cannot be sustained indefinitely. 

Welfare, Social Security, and Medicare are fed- 
eral programs that grew out of FDR’s New Deal of 
the 1930s and Lyndon Johnson’s Great Society of the 
1960s. Well before the federal government embraced 
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a social welfare role, states and localities sought to breceripnion dnigibenetite to Medicare 


improve the welfare of Americans and make them 
better citizens by providing children a free public ed- 
ucation. In the next section, we examine the modern movement to combat perceived 
deficiencies in the public school system by increasing educational choices for parents 


of school-age children. 


THE SCHOOL CHOICE MOVEMENT 


Mauor Issues 


@ What are the elements of the modern school choice movement? 


@ What are the issues and controversies in the debate over school choice? 


549 


in Sun City, Florida, in 2006, President Bush praises the 2003 law that added 


550 CHAPTER 17 


BUTT RUS 

Milwaukee Parental Choice Program— 
the nation’s first publicly funded school 
voucher program. 


Educational voucher—money provided by 
governments (often termed “scholarships") to 
parents of school-age children to cover some 
or all of the cost of their children attending 

a private (and sometimes public) school of 
their choice. 


School voucher—see Educational voucher. 


Social Policy and the Welfare State 


The modern school choice movement was spawned in 1990 in Milwaukee, 
Wisconsin, through an unlikely political alliance. State Representative Annette Polly 
Williams, an African American product of Milwaukee public schools, joined forces 
with Republican governor Tommy Thompson and Republican state legislators to 
secure the passage of the Milwaukee Parental Choice Program. 

As Williams explained in an interview in 2002, she was discouraged by the 
quality of Milwaukee public schools and not persuaded that busing black children 
to white schools was the solution: “Desegregation does not mandate education. 
I didn’t feel that our children should have to leave their community and go into 
another community just to be educated.” She and other parents 


had been fighting for years to improve the public schools but it was falling 
on unresponsive ears. The system’s attitude seemed to be, “What do parents 
know? They’re not educated, so they don’t know what's best.” We said the 
parents should have more input in what was going on. We began asking, 
“How do we get more power to the parents to initiate what they think is best 
for their children?””° 


Williams and her staff drafted a bill that would have the state provide 
scholarships for low-income Milwaukee parents to enroll their children at pri- 
vate, nonsectarian schools of their choice. The bill targeted low-income fami- 
lies because “those are the students and families 
who need help the most and who always get left 
out. We were putting power in the hands of low- 
income parents to make sure they really did bene- 
fit.” Williams was happy to cross the aisle and join 
forces with Republicans in the state legislature. 
“We called it the Unholy Alliance,” she recounted. 
“T knew that my side of the aisle did not support 
the parental choice legislation. In fact, the Demo- 
cratic Party, the teachers’ union, and the liberal 
establishment did not support the parental choice 
legislation.”*° 

Originally limited to 1,000 students (in a sys- 
tem of about 100,000), the program expanded to 
15,000 in 1995 and allowed parents to choose re- 
ligious schools. In 2006, the legislature raised the 
cap to 22,500 students. During the 2008-2009 aca- 
demic year, the program enrolled 20,244 students 
who used grants of $6,607 to attend 127 differ- 
ent private schools. Children were eligible if their 
family income did not exceed $38,175, which was 
equivalent to 175% of the federal poverty level.%” 


Courtesy of Representative Annette Polly Williams 


Types of School Voucher Programs 


The scholarships that the Wisconsin program provided are often called educational 
vouchers or school vouchers. Several different types of school voucher programs ex- 
ist. Depending on the state or city, vouchers to attend private schools are provided to 


* low-income families (Cleveland, Ohio; Milwaukee, Wisconsin; Washington, 
DC; and the state of Louisiana); 
parents of disabled students who do not like the public school to which they 
are assigned (Arizona, Florida, Georgia, Ohio, Utah); and 

* families who live in rural areas far from public schools (Maine, Vermont).°8 


Some voucher advocates, like the late free market economist Milton Fried- 
man who established a foundation to promote vouchers, propose a much broader 
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program: universal vouchers that all children could use.” In November 2000 
California voters rejected, 71%-29%, a universal voucher proposal that would have 
provided parents $4,000 per child each year (about half of what the state was then 
spending per child in the public schools) to attend a private school. Currently, no 
American jurisdiction has such a program. (For examples of how other democra- 
cles support private schools, see the International Perspectives box.) 


Involvement of the Courts 


In January 2006, the Florida Supreme Court struck down the state’s voucher pro- 
gram for students attending failing public schools. Under this program, which be- 
gan in 1999, students who attended a public school that received two F grades from 
the state within a four-year period were given a voucher equal to what the public 
school would have spent—about $4,000 in 2004—to attend a private school or 
another higher-ranking public school. 

The court said that this program violated the requirement in the state con- 
stitution that public officials provide “a uniform, efficient, safe, secure, and high 
quality system of free public schools.”® The voucher program, it said, “diverts 
public dollars into separate private systems parallel to and in competition with 
the free public schools.”*! Florida governor Jeb Bush strongly disagreed. He called 
the decision “a blow to educational reform” and one that “challenges the power 
of the Florida Legislature to decide as a matter of public policy the best way to 
improve our educational system.” 


School Choice 


In addition to establishing public schools, many democracies support nonpublic schools, either 
through direct subsidies or aid to parents. Here are four examples.” 


Belgium: The Belgian constitution secures educational options for parents. “The commu- 
nity offers free choice to parents....All pupils of school age have the right to moral or 
religious education at the community's expense." The government must subsidize any 
school that meets official standards and has a certain number of students. One Belgian 
principal told ABC News that the system encourages schools to satisfy parents: “If we 
don't offer them what they want for their child, they won't come to our school.” 


Canada: All Canadian parents can take a federal income tax credit for any part of private 
school tuition that applies to religious education. In other ways, provincial governments 
support private education. The provinces of Alberta, Saskatchewan, and Ontario fully 
fund "separate" religious schools (mainly Catholic), which have their own school boards. 
Alberta also subsidizes other accredited private schools, which receive 60% of the per- 
pupil grant that goes to public and separate schools. 


~ Netherlands: The Dutch constitution specifically provides for school choice: "Private primary 
schools that satisfy the conditions laid down by Act of Parliament shall be financed from 
public funds according to the same standards as public-authority schools.” More than 
two-thirds of Dutch students attend private schools. 


Sweden. In 1992, the government in Sweden introduced public funding of privately run 
schools. Currently, 17% of high schoolers and 9% of elementary school students at- 
tend private schools at public expense. "I! think most people, parents and children, ap- 
preciate the choice,” said Bertil Ostberg, from the Ministry of Education, in 2008. “You 
can decide what school you want to attend and that appeals to people.” Even some of 
the officials who run the public schools have appreciated the virtues of competition: 
"Today, | think we have at least as good quality if not better than some independent 
schools because we have really joined the battle and use our money in a much better 
way," said the official who runs the public schools in a suburb of Stockholm. 
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School choice—a contemporary movement 
to give parents more choice as to where 

to send their children to school; includes 
charter schools, magnet schools, choice 
among regular public schools, various types 
of educational vouchers to allow students 
to attend private schools, tax credits or 
deductions for private school tuition, and 
home schooling. 


Total Education Spending per Pupil, Public Elementary 
and Secondary Schools (Adjusted for Inflation) 


Dollars 


1951-52 1961-62 1971-72 


Voucher proponents were more successful in the federal courts when a case 
from Cleveland, Ohio, tested the constitutionality of using vouchers to attend 
religious schools. Here is how the U.S. Supreme Court in 2002 summarized the 


history of the case: 


In 1995, a Federal District Court declared a “crisis of magnitude” and 
placed the entire Cleveland school district under state control. Shortly 
thereafter, the state auditor found that Cleveland’s public schools were 
in the midst of a “crisis that is perhaps unprecedented in the history of 
American education.” The district had failed to meet any of the 18 state 
standards for minimal acceptable performance. Only 1 in 10 ninth grad- 
ers could pass a basic proficiency examination, and students at all levels 
performed at a dismal rate compared with students in other Ohio public 
schools. More than two-thirds of high school students either dropped or 
failed out before graduation. Of those students who managed to reach 
their senior year, one of every four still failed to graduate. Of those 
students who did graduate, few could read, write, or compute at levels 
comparable to their counterparts in other cities.” 


In response to this dire situation, the state enacted a program that provided 
parents of children in the Cleveland public schools scholarships of up to $2,250 for 
low-income families (and $1,875 for others) to pay tuition at participating public or 
private schools. Originally, the program covered children in kindergarten through 
third grade, but it was later expanded through the eighth grade. In the 1999-2000 
school year, 3,700 students used these scholarships to attend private schools; 
of these, 96% attended religiously affiliated schools. In its landmark decision in 
Zelman v. Simmons-Harris, the Court ruled 5—4 that this public program did not 
unconstitutionally aid religion. 

Proponents of school vouchers hailed the decision. Clint Bolick of the Institute 
for Justice, a leading pro-voucher organization, called it “the Super Bowl for school 
choice, and the kids won.” Attorney General John Ashcroft praised the decision as “a 
great victory...particularly for many minority, low-income students who have been 
trapped in failing public schools.” And President George W. Bush commented that “[s] 
chool choice offers proven results of a better education, not only for children enrolled 
in the specific plan, but also for children whose 
public schools benefit from the competition.” Op- 
ponents denounced the decision just as adamantly. 
“It’s flat wrong,” said Senator Edward Kennedy, 
“to take scarce taxpayer dollars away from public 
schools and divert them to private schools.” Even 
if vouchers are constitutional, they “are still bad 
policy for public schools, and Congress must not 
abandon its opposition to them.” The vice presi- 
dent of the Cleveland teacher’s union predicted 
that the decision would lead to “the devastation of 
our public schools.” 


Other Kinds of School Choice 


=== _ Voucher advocates defend such programs as part 
1981-82 1991-92 2001-02 of a broader movement for “school choice.” Many 


a ye. Years who advocate for school choice insist that large 
Fl ate 17-9 In the past half century, spending per pupil in public elementary increases in funding for public schools over the 


and secondary schools has increased more than 400%. Figures are in inflation- past half century have not resulted in higher qual- 


adjusted (constant 2004-2005) dollars. 


ity education (see Figure 17-9). What is necessary, 


Source: Digest of Education Statistics, Table 162, www.nces.ed.gov/programs/digest/d05/ they insist, are more choices for parents and more 


tables/dt05_162.asp, accessed August 13, 2009. 


competition for traditional public schools. 
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School choice can take many forms, most of which are less controversial than 


vouchers. These include 
Charter school—relatively autonomous 
* tax credits to individuals and businesses to make donations to private orga- Public school that is exempt from many state 
nizations that provide scholarships to low-income students (Arizona, Florida, _“ules and often employs innovative teaching 


Georgia, Iowa, Pennsylvania, and Rhode Island); techniques. 

* credits or deductions from state income taxes for private school tuition and 
expenses (Iowa, Illinois, Louisiana, and Minnesota); 

* charter schools, which are relatively autonomous public schools that are ex- 
empt from many state rules and often employ innovative teaching techniques 
(in 40 states and the District of Columbia); 

* magnet schools, public schools that often draw students from a wide area by 
specializing in such subject as science, technology, or the performing arts; 

* intradistrict school choice, which allows parents to enroll their children in any 
public school in the district with space; and 

* home schooling, in which parents educate their children directly (estimated 
currently at about 2 million children). 


Magnet school—a specialized public school 
(often emphasizing science, technology, or 
performance arts) that draws students from 
a wide area. 


Perhaps the fasting growing of these innovations is the charter school move- 
ment. Charter schools promise improvements in student performance in exchange 
for relative autonomy from the many rules and regulations that govern regular pub- 
lic schools. Charter schools began in Minnesota in 1991 and spread rapidly to other 
states. Currently, 1.4 million children attend one of 4,600 public charter schools in 
the United States, and more than 400 new schools open each year. Charter schools 
now enroll 3% of all public school students. In Arizona, where the state-wide pro- 
portion is highest, it is 9%; and in New Orleans, the city with the highest percentage, 
it is 55%. Minority students make up three-fifths of charter school students, and 
low-income students make up nearly half.°° 

President Barack Obama strongly endorsed 
charter schools early in his administration. In just 
his second week in office, he and his wife, Michelle 
Obama, visited a high-performing charter school in 
Washington, DC. He told the teachers and students 
at Capital City Public Charter School, “We're very 
proud of what’s been accomplished at this school 
and we want to make sure that we're duplicating that 
success all across the country.” According to the 
White House, “President Obama will encourage the 
growth of successful, high-quality charter schools, 
and challenge states to reform their charter rules and 
lift limits that stifle growth and success among ex- 
cellent schools.” A few months later, the president 
proclaimed the first week in May “National Charter 
Schools Week,” praising public charter schools “for 
their dedication and commitment to achievement 
in education. They are models of excellence and are President Barack Obama, = 
promoting the interests of our children, our econ- First Lady Michelle Obama visit the Capital City Public Charter School in 
omy, and our Nation as a whole.” Washington, DC, in February 2009. 


AP Photo/Pablo Martinez Monsivais, FILE 


The Ongoing Debate 


Although the movement for charter schools has garnered support across the po- 
litical spectrum, state policymakers debate whether to limit the number of charter 
schools, how much to fund them, and how to hold them accountable for their 
promises of improved educational performance. Other elements of the school 
choice movement remain controversial, such as giving tax breaks for attending 
private schools or providing vouchers to do so. 


554 


CHAPTER 17 


Social Policy and the Welfare State 


The Democratic and Republican party platforms of 2004 show the differences 
in how the two major parties approach the school choice issue, especially regarding 
vouchers. In the words of the Democratic Party platform: 


Instead of pushing private school vouchers that funnel scarce dollars away 
from the public schools, we will support public school choice, including 
charter schools and magnet schools that meet the same high standards as 
other schools.” 


In contrast, the Republican Party praised a newly enacted voucher demonstration 
plan in the District of Columbia (though it avoided the term voucher) and called for 
greater school choice: 


The Republican Party strongly supports school choice, because choice creates 
competition and competition puts the focus on quality.... President Bush and 
the Republican Congress enacted the D.C. School Choice initiative—the first 
federally funded school choice demonstration program. We commend the 
President and Congress for making DC’s schoolchildren the most important 
special interest in education improvement.” 


The DC program provided tuition grants of $7,500 per year to 1,700 students 
of poor families to attend private schools. President Obama, according to a White 
House spokesperson, “has repeatedly said that school vouchers are not a long-term 
solution to our educational challenges, but in this instance believes that we should 
try to find a way to keep from disrupting the students currently enrolled in this 
program.” Many Democrats in Congress opposed the program and it was due to 
expire in 2010. 


MB { SOCIAL POLICY AND DELIBERATIVE DEMOCRACY 


In the first decades of the twentieth century, some political leaders cautioned against 
expanding the government’s domestic role. An early opponent of the welfare state 
was Elihu Root, who served in the cabinets of Presidents William McKinley and 
Theodore Roosevelt and later was a senator from New York. Root worried that if the 
people became too dependent on government, this might undermine “individual 
initiative, energy, enterprise, [and] courage.” A “paternal government,” Root feared, 
would make the people “incapable of free self-government and fit only to be goy- 
erned.”“[N]o free government can endure,” he said, if its citizens lack “independence 
of character.” 

Here, Root was repeating some of the concerns that the Frenchman Alexis 
de Tocqueville had voiced about 80 years before. Near the end of Democracy in 
America, Tocqueville had warned that a democratic government might become “an 
immense protective power” that provided for the people’s pleasures and controlled 
their fate. Such a power would be “absolute, thoughtful of detail, orderly, provident, 
and gentle.” Unlike good parents, which it might seem to resemble, it could keep its 
subjects “in perpetual childhood”: 


It does not break men’s will, but softens, bends, and guides it; it seldom enjoins, 
but often inhibits, action; it does not destroy anything, but prevents much be- 
ing born; it is not at all tyrannical, but it hinders, restrains, enervates, stifles, 
and stultifies so much that in the end each nation is no more than a flock of 
timid and hardworking animals with the government as its shepherd.”4 


Like Root, Tocqueville believed that free government cannot succeed without inde- 
pendent, responsible citizens: “No one should ever expect a liberal, energetic, and 
wise government to originate in the votes of a people of servants.””> 

As we have seen, the debates of the 1990s echoed some of these earlier concerns 
that social welfare programs, no matter how well intended, may undermine the quali- 
ties of self-reliance and good citizenship. Yet despite the reform of AFDC, the American 


people embrace the government’s social welfare role. 
Indeed, the welfare state was still young when President 
Eisenhower warned his party colleagues that any effort 
to dismantle the new social programs of the 1930s and 
1940s would result in a political disaster for the party. 
Whatever reservations Republicans might have had 
with the programs of FDR and Truman, political calcu- 
lation dictated an accommodation. 

Social policy in the United States in the twenty- 
first century serves two popular purposes: helping 
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Key Social Policy Laws 


Social Security Act of 1935 

GI Bill of Rights of 1944 

National School Lunch Program of 1949 

Housing Act of 1949 

National Defense Education Act of 1958 
Economic Opportunity Act of 1964 

Food Stamp Act of 1964 

Elementary and Secondary Education Act of 1965 
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Medicare Act of 1965 
Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
Medicare Prescription Drug, Improvement, and Modernization Act of 2003 


those in need and reducing risk in daily life. As we 
have seen, federal, state, and local governments now 
spend over half a trillion dollars each year on pro- 
grams for low-income Americans, including medical 
coverage, cash income, food stamps, housing assis- 
tance, school lunches, and other programs. This amounts to about one in six of all 
the dollars spent by governments in the United States. 

Yet, today the federal government alone spends almost twice as much as this on 
two programs that benefit mainly the middle class: Social Security and Medicare. The 
debate in 2003 over adding a prescription drug benefit to Medicare underscored the 
popular commitment to government assistance. Few in Congress challenged the no- 
tion that the federal government should help the nonpoor elderly with prescription 
drug costs, despite projections of massive deficits in Medicare for decades to come. 

Although Americans no longer deliberate over whether government should pro- 
vide for the material well-being of its citizens, they vigorously debate how to do so. 
Should workers be allowed to divert some of their Social Security taxes to private ac- 
counts? Should HMOs be permitted to compete with traditional fee-for-service Medi- 
care in providing for the medical needs of the elderly? Should public funds be used 
to defray the cost of children attending private schools? And where will the resources 
come from to cover all the promises that government has made? These and many other 
issues continue to divide citizens and elected officials alike. As the demands of the 
welfare state escalate the fiscal pressures on government in the years ahead, public de- 
liberation on social policy will surely intensify. 
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President Franklin D. Roosevelt’s New Deal programs, launched in the depths of 
the Great Depression, redefined the relationship of the federal government to the 
American people. For the first time Washington would be directly responsible for 
ensuring citizens’ material well-being. By electing Roosevelt to the presidency four 
times and by sending large majorities of Democrats to the House and Senate in the 
1930s, Americans embraced Roosevelt’s conception of the welfare state. Roosevelt 
promoted social goods—such as good jobs, decent housing, and medical care—as 
rights to which Americans were entitled. This implied that government had a re- 
sponsibility to provide them. Social programs expanded in the following decades, 
especially during the administration of President Lyndon Johnson in the 1960s. The 
most recent major program to be added was prescription drug benefits for seniors 
in 2003. 

The federal program to provide monthly cash payments to needy families— 
Aid to Families with Dependent Children—grew out of the Social Security Act of 
1935. By the mid-1990s, there were over 14 million recipients of AFDC benefits. In 
1996, Congress replaced AFDC with Temporary Assistance to Needy Families. The 
new law placed a lifetime five-year limit on benefits, imposed new work require- 
ments, expanded funds for child care, toughened child support enforcement, and 
stipulated that unwed mothers under 18 had to live with an adult to receive aid. By 
2007, the number of recipients had dropped to under 4 million. 

In his second term beginning in 2005, President George W. Bush made the 
reform of Social Security, the nation’s largest single program, a high priority. He 
proposed allowing Americans under 55 to put up to four percentage points of 
their Social Security contribution into a private savings account. Despite his travels 
to 29 states to drum up support for his plan, he was unable to convince enough 
Americans to support it. Polls showed, however, that those under 55 liked the idea. 

Bush was more successful with his proposal to add:prescription drug coverage 
to Medicare, the nation’s second-largest social program, which Congress passed in 
2003. Both Social Security and Medicare face serious long-term financing problems. 
Medicare alone, according to the projections of its trustees, will consume 10% of the 
nation’s GDP before the end of the century. Experts tend to agree that current tax 
and benefit levels for Medicare and Social Security cannot be sustained indefinitely. 

The modern school choice movement began in 1990 in Milwaukee, Wisconsin, 
when State Representative Annette Polly Williams drafted a bill to give low-income 
Milwaukee parents scholarships to enroll their children at private, nonsectarian 
schools of their choice. A variety of voucher programs now exist throughout the 
United States, although in 2006 the Florida Supreme Court overturned a major 
program for students who attended failing public schools. Voucher proponents had 
more success in the federal courts when the U.S. Supreme Court upheld the constitu- 
tionality of a Cleveland program in 2002. Vouchers are part of a broader movement 
for school choice that has led to such innovations as charter schools, magnet schools, 
state Income tax credits for private school tuition, and choice among public schools 
within a district. 

Although Americans no longer deliberate over whether government should 
provide for the material well-being of its citizens, they vigorously debate how to do 
so and how to fund the promises that government has made. 
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Summary 


OBJECTIVES 
After reading this chapter, you should be able to 
e Sketch the history of economic policy and its relationship to citizenship. 
e Describe the elements of fiscal policy. 
e Explain why the tax system is so complex. 
e Analyze the mechanics of monetary policy. 
e¢ Summarize the elements of regulatory policy, especially in matters of 
finance. 
e Understand the politics of trade policy. 
e Discuss how policymakers and citizens deliberate on economic policy. 
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Economic Policy 


During the 2008 economic crisis, a 
Los Angeles store goes out of business. 


| 
| | 
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Mf intropuction 


Ea aaa 

Gross domestic product (GDP)—the total 
value of the nation’s production of goods 
and services in a given year. 


Unemployment—joblessness or, for the 
purpose of the federal government, the 
percentage of job seekers who cannot find 
work. 


Inflation—a general rise in prices over time. 


Fiscal policy—federal policy concerning 
overall levels of spending and taxes. 


Monetary policy—federal policy concerning 
the supply of money and the level of interest 
rates. 


Regulatory and trade policy—a variety of 
ways by which government tries to police 
markets for goods and services. 


In deliberating about economic issues, most people agree on certain goals: 


* economic growth, which we usually measure through change in gross domestic 
product (GDP), the total value of goods and services that people produce in the 
nation; 

- low unemployment, the percentage of people who are seeking work but failing 
and to find it; 

* low inflation, the general rise in prices. 


To achieve these goals, the federal government takes action in three broad areas. 
Fiscal policy concerns spending and taxes. Monetary policy involves the supply of 
money and the level of interest rates. Regulatory and trade policy encompasses a 
variety of ways by which government policies affect markets for goods and services. 

These policy areas came into play when a severe economic crisis began in 
2008: GDP shrank, unemployment grew, and millions worried about their future. 
The story is complicated, but some details are worth noting. In the years before 
the crisis, mortgage lenders made loans to many people with poor credit. As long 
as home values were going up, people who got behind in their payments could 
sell their houses at a profit and pay off their loans; but when home values started 
falling in 2006, more and more borrowers defaulted. Many of these loans were ad- 
justable rate mortgages with low “teaser” rates that enabled borrowers to pay their 
mortgages—at first. The problem arose when the mortgage automatically reset to 
much higher interest rates and borrowers found themselves trapped in homes with 
falling values and no way to refinance. This problem had a big effect on the finan- 
cial community because of “mortgage-backed securities.” Investment firms would 
buy a large number of mortgages from lenders, thus creating a pool of mortgages. 
They could then sell shares in these pools to investors. As long as homeowners 
kept up with their payments, the investors got a stream of payments. But when 
the defaults started, the payments dried up. Major financial firms had themselves 
borrowed huge sums to invest in the mortgage-backed securities, and so now they 
had trouble paying their creditors. The result was a chain reaction that choked off 
credit and panicked the business world. 

The Federal Reserve, which has responsibility for monetary policy, sought to 
restore credit by increasing the money supply and pushing interest rates downward. 
Meanwhile, Congress and President Bush agreed on a $700 billion plan to shore up 
the financial industry. Soon after President Obama took office, he persuaded Con- 
gress to pass a $787 billion economic stimulus bill. The aim was to get money into 
people’s pockets so they could spend it on goods and services. The businesses that 
provide these goods and services could then afford to keep or hire employees, who 
in turn could spend their paychecks. 

The crisis should prompt sober reflection on the role of citizenship and de- 
liberation in the nation’s economy. Although most borrowers and-lenders behaved 
responsibly, some acted without concern for how their actions might affect oth- 
ers, and there were substantial cases of outright fraud. And while Congress and the 
White House understandably felt pressure to act quickly, they may not have given 
due deliberation to the issues before them. With minimal hearing and debate in the 
fall of 2008, the $700 billion bill passed just two weeks after the Bush administra- 
tion had proposed it. The figure itself did not result from any profound internal 
deliberation. “It’s not based on any particular data point,” a Treasury spokesperson 
said at the time. “We just wanted to choose a really large number.”! As Chapter 13 on 
Congress explained, lawmakers did not read the stimulus bill, either, 

These measures were dramatic, but they were scarcely the first major federal 
interventions in the economy. Government has been shaping economic activity ever 
since the nation began. And so it makes sense to begin by looking at the origins of 
that relationship. 


A BRIEF HISTORY OF ECONOMIC POLICY _ 


Major Issue 


® How have intellectual trends and historical circumstances (such as war) 
affected economic policy? 


Throughout American history, economic policy has borne the mark of war and its 
aftermath. Mobilizing for war often means large increases in taxes, spending, debt, 
and coordination of economic activity. The federal government responds to war- 
time needs with policy innovations that may long outlast the war itself. 

Battles of ideas have mattered as much as battles of steel. “The ideas of econo- 
mists and political philosophers, both when they are right and when they are wrong, 
are more powerful than is commonly understood,” wrote economist John Maynard 
Keynes. He added that practical people “who believe themselves to be quite exempt 
from any intellectual influence, are usually the slaves of some defunct economist.”” 
When people deliberate about policy, they draw on these ideas, often without full 
knowledge of where they came from. 


Founding an Economy 


Some writers apply the term laissez-faire (French for “allow to do”) to the fed- 
eral government's economic stance during the nation’s early decades. As far as the 
term suggests inactivity, it is misleading. Because property rights need government 
safeguards, the Constitution empowered Congress to punish counterfeiting, write 
uniform bankruptcy laws, and protect intellectual property through patents and 
copyrights. It also provided for regulation of commerce “with foreign Nations, 
and among the several States, and with the Indian Tribes.” And the provision for 
“post offices and post roads” signaled that the federal government would foster 
economic growth with efficient systems of communication and transportation. As 
Madison wrote of this power: “Nothing which tends to facilitate the intercourse 
between the States can be deemed unworthy of the public care.”’ During the first 
half of the nineteenth century, the federal government did give some support to 
“internal improvements” such as roads and canals. But such projects ran into wide- 
spread skepticism about a powerful national government.* 

Controversy also beset other aspects of economic policy. In 1791, Treasury Sec- 
retary Alexander Hamilton got Congress to approve a 20-year charter for the first 
Bank of the United States. Though a private institution, the bank provided a central 
depository for public funds, making it easier to handle Revolutionary War debts. 
It worked well, but rural voters resented its power and Congress failed to renew its 
charter in 1811. The difficulty of financing the War of 1812 revived support for the 
idea, and Congress authorized a second Bank of the United States in 1816. Three 
years later came the nation’s first major financial crisis, the Panic of 1819, which 
caused bank failures and foreclosures. Many victims of the panic, particularly in 
rural areas, blamed the tight credit policies of the Bank. Like the first Bank, it even- 
tually fell to public opposition, this time under the leadership of President Andrew 
Jackson. Its charter expired in 1836. 


Civil War and Progressivism 


Although slavery was the main issue dividing North from South, economic policy deep- 
ened the split. The industrial North backed high protective tariffs, taxes on imported 
goods that competed with the North’s products. The South depended on farm exports 
and opposed tariffs because other nations would respond by slapping their own tar- 
iffs on those exports. The Civil War swung the balance of power over economic policy 
to the North.? The 1860s saw the rise to power of the Republicans, who at the time 
favored a larger government role in the economy. Congress passed a land-grant college 


CHAPTER 18 Economic Policy 561 


; 
Tariff—a tax on imported goods for the 
purposes either of raising revenue or 
protecting domestic industries. 
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act, a homestead act for settlement of the West, and legislation 
providing loans and land grants for a transcontinental railroad. 
To pay for the war, lawmakers passed new taxes, including the 
nation’s first-ever income tax. Most of the wartime taxes were 
gone by the early 1870s, but they had set a precedent for a stron- 
ger federal government. 

Another change came in the field of money and bank- 
ing. Before the Civil War, the federal government issued 
coins but not paper money. Banks lent money by issuing 
their own notes, promising holders that they could trade 
the notes back for gold or silver. By the war’s start, thou- 
sands of different bank notes were circulating. Since the 
fall of the second Bank of the United States, state govern- 
ments had supervised banks, but they could not stem the 
confusion. As a result, banks and businesses failed while 
counterfeiting boomed. Panicky citizens hoarded gold and 
silver coins, reasoning that they would still have value re- 
gardless of what happened on the battlefield. Financing a 
costly war and facing a shortage of hard currency, Congress 
passed laws providing for a uniform national currency and 
a new system of nationally charted banks.° These laws re- 
mained in place after peace came. 

In the early years of the twentieth century, the Progres- 
sive movement left a lasting influence not only on the elec- 
toral process but also on economic policy. The Progressives 
believed that the federal government should foster greater 
equality of incomes and check the power of large business 
interests. Progressive innovations included the following: 


* The Sixteenth Amendment, which empowered Con- 
gress to tax incomes. In 1894, following the precedent from 


2nd Liberty Loan of 1917/Sackett & Wilhelms Corp. N.Y [LC-USZC4-9944]/The Library of Congress 


appeared in Yiddish and Italian, appealed to the patriotism of recent the Civil War, Congress had passed an income tax. The Su- 


immigrants. 


preme Court then invalidated it. The Constitution, said the 

Court, forbade the federal government to collect “direct” 
taxes, except in proportion to state populations.’ In 1909, Congress sent the 
new amendment to the states, and ratification was complete by 1913. 

* The Federal Reserve System. Until the early twentieth century, private banks 
largely determined the supply of money. In 1913, President Woodrow Wilson 
proposed greater government power, “so that the banks may be the instru- 
ments, not the masters, of business and of individual enterprise and initiative.” 
Congress soon created the Federal Reserve as the nation’s central bank. 

* New regulations on business. Theodore Roosevelt, who championed much of 
this legislation, saw it as a matter of good citizenship. He said that “the man 
who has forethought as well as patriotism, should heartily welcome every 
effort, legislative or otherwise, which has for its object to secure fair dealing by 
capital, corporate or individual, toward the public and toward the employee.”® 
The Elkins Act (1903) and the Hepburn Act (1906) strengthened government 
oversight of railroads. The Pure Food and Drug Act and the Meat Inspection 
Act (both 1906) aimed to protect consumers from unhealthy products. The 
Clayton Antitrust Act and the Federal Trade Commission Act (both 1914) 
sought to curb monopolies and other misdeeds by big business. 


World Wars and Their Aftermath 


Woodrow Wilson came to office as a champion of Progressive reform, but in his 
second term, America’s entry into World War I overshadowed domestic issues. The 
war cost billions of dollars. Relying on the Sixteenth Amendment, Wilson persuaded 


Congress to enact large tax increases. 
His administration also financed war 
debts in a new way. In past conflicts, 
rich people had bought government 
bonds and reaped large profits after- 
ward. William G. McAdoo, Wilson’s 
treasury secretary, worked to sell small 
bonds to ordinary people and eventu- 
ally got half of American families to 
buy them. These “Liberty Loans” were 
the forerunners of U.S. Savings Bonds. 
“We capitalized on the profound im- 
pulse called patriotism,” said McAdoo. 
“It is the quality of coherence that 
holds a nation together; it is one of the 
deepest and most powerful of human 
motives.”!° 

During the war, Congress found 
it hard to track the government’s fi- 
nances. Up to that point, the president 
had never had to make an estimate of 
overall federal spending and revenues. 
For years, therefore, reformers such as 
Theodore Roosevelt had advocated a 
more systematic approach to govern- 
ment finance. In 1921, three years after 
the war, Congress passed the Budget 
and Accounting Act requiring the 
president to turn in an annual budget 
proposal. To help the White House 
draw it up, the law created the Bureau 
of the Budget (now the Office of Man- 
agement and Budget). It also set up the 
General Accounting Office to inform 
Congress on how the government was 
spending the money. (In 2004, Con- 
gress renamed it the Government Ac- 
countability Office.) After the budget 
process had been in place for a few 
years, President Calvin Coolidge called 
it a success: “In these days of effort to 
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Sixteenth Amendment, Congress passed an income tax law. It only covered net taxable incomes 


over $3,000 ($65,000 in 2009 dollars) and applied to less than 1% of the population. 


Rates started at 1% and rose to 7% for taxpayers with income over $500,000 (about $11 million 


in 2009 dollars). This is the 1913 version of Form 1040. 


make each dollar count we have learned the lesson of mature thought and mature 
deliberation. We are giving relative weight to each of our requirements and are mea- 


suring them in the light of their real importance and necessity. 


»11 


Economic policy and thought took a new turn with the Great Depression. 
Facing massive unemployment, President Franklin Roosevelt's New Deal pro- 
grams increased federal spending on public works and other job-creating pro- 
grams. This spending helped create an annual deficit—the gap that occurs when 
the government spends more than it takes in. Until the 1930s, economists gener- 
ally condemned deficits. British scholar John Maynard Keynes revolutionized eco- 
nomic thinking by saying that private investment might not always create enough 
jobs. In bad times, he said, government should revive the economy by running 
deficits on purpose. Although Keynes did not inspire the New Deal, his theories 
eventually provided a rationale for what the federal government was already do- ys AGE) SLRS Bite ORL TO 


ing.'? (Indeed, his followers argued that the New Deal fell short because the defi- 
cits should have been even bigger.) More broadly, his school of thought convinced 
many policymakers that government should plan and monitor the economy. 


exceeds revenues in any given year. 


Deficit—an amount by which spending 
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Tax withholding—the system by which 
employers take money out of employees’ 
paychecks and deposit it for the government. 
The government credits this money against 
the employees’ tax liability when they file 
their returns. Employers withhold money for 
federal income taxes, social insurance taxes, 
and state and local income taxes in some 
states and localities. 


Supply-side economics—a schoo! of 
thought holding that high taxes hurt 
economic growth by discouraging savings 
and investment. Supply-siders argue that 
cutting tax rates can spur economic activity, 
meaning bigger profits and payrolls, and 
perhaps even greater revenues. 


By requiring a huge mobilization, World War II furthered the cause of plan- 
ning. Facing likely disruptions in resources and the labor force, Washington con- 
trolled wages and prices. It even used coupons to ration sugar, gasoline, and other 
goods. Federal spending shot up, so by 1945, outlays were nearly seven times greater 
than in 1940. To pay for the war effort, Congress in 1942 lowered the threshold 
for the income tax, raising billions of dollars by bringing millions of Americans 
onto the tax rolls. The following year, Congress authorized tax withholding, under 
which employers would take or “withhold” federal income tax out from every pay- 
check and send it to the government. Tax collection became easier and Washington's 
cash flow became steadier. And by spreading payments over 26 or 52 pay periods, 
critics later argued, the withholding system made tax increases less noticeable and 
thus easier to pass. 

Enthusiasm for economic planning continued after the war. Congress passed 
the Employment Act of 1946, which declared a policy to create and maintain “con- 
ditions under which there will be afforded useful employment opportunities...and 
to promote maximum employment, production, and purchasing power.” The law 
required the president to give Congress an annual economic report. The law also 
set up the Council of Economic Advisers (CEA) in the White House to draft the 
report and provide the president with economic analysis on a range of issues. CEA’s 
basic purpose was to offer objective and professional advice to the president and, 
through the annual report, to supply Congress with detailed information on the 
state of the economy. Although the council has sometimes served as an advocate for 
administration policies, its members have usually had an incentive to do serious and 
respectable analysis. In most cases, they have served for a couple of years and then 
returned to university professorships, so they had an incentive to maintain their 
professional reputations. According to Alan Greenspan, who chaired CEA in the 
1970s and would later head the Federal Reserve, CEA’s most important role is delib- 
erative: “to scuttle many of the more adventuresome ideas that inevitably bubble up 
through the machinery of government....A few of these ideas are genuinely good. 
However, many of them are ill-advised and not well thought through and fail miser- 
ably the test of benefits exceeding costs. Often, it falls to the CEA to point out the 
flaws and derail these ideas.” 


An Age of Uncertainty 


For decades, support for government planning ran strong among academics and 
policymakers. The 1970s raised doubts. Economists had assumed that inflation and 
unemployment pushed in opposite directions, so that increasing one would reduce 
the other. Then came a mix of high inflation, economic stagnation, and unemploy- 
ment, which renewed interest in alternative viewpoints. Economists Friedrich Hayek 
and Milton Friedman had long argued that government planning threatened indi- 
vidual liberty and would throttle economic growth. Although many of their col- 
leagues had been skeptical, they gained a wider audience in the 1970s, and both won 
the Sveriges Riksbank Prize in Economic Sciences, better known as the Nobel Prize 
in Economics. 

Toward the end of the decade, some political leaders embraced supply-side 
economics. According to the supply-siders, high taxes hurt economic growth by 
discouraging savings and investment. They said that cutting tax rates would spur 
economic activity, meaning bigger profits and payrolls. Ronald Reagan champi- 
oned the idea during his 1980 presidential campaign, and after his election, he per- 
suaded Congress to slash income tax rates. Supporters of the measure argued that 
economic growth would expand the tax base, thereby offsetting at least some of the 
forgone tax revenue stemming from the cut in rates. By the mid-1980s, the United 
States did have strong economic growth, but it was not great enough to prevent 
large deficits.!° 

Before we discuss more recent developments in the economy, we should take a 
closer look at the mechanics of how the government raises and spends tax money. 


FISCAL POLICY: TAXES 


Major Issue 


° What are the costs and benefits of the federal government's complex system of 
income taxes? 


Fiscal policy, as we have said, involves taxes and spending. We start with the for- 
mer, which can be both constructive and destructive. Tax revenue allows the 
government to build universities, vaccinate babies, and send people into space. 
“Nobody likes paying taxes, particularly in times of economic stress,” President 
Obama said in 2009. “But most Americans meet their responsibilities because 
they understand that it’s an obligation of citizenship, necessary to pay the costs 
of our common defense and our mutual well-being.”'* Under certain circum- 
stances, however, taxes can also slow economic growth and put severe burdens on 
businesses and individuals. 


The Power of Taxation 


Most people would like to reduce their own tax burden while still enjoying the 
benefits that come from the taxes that everybody else pays. Taxes thus change be- 
havior. Accordingly, lawmakers will put high taxes on things they want to discour- 
age (e.g., smoking and drinking) while easing the burden on things they want to 
foster (e.g., home ownership). Such uses of tax policy may be an effective way to 
achieve social goals, but they also have drawbacks. For example, many people and 
businesses engage in lawful tax avoidance, minimizing the activities, investments, 
and expenditures that carry high taxes in favor of those with low taxes. With the 
help of attorneys and accountants, taxpayers may avoid much more than lawmak- 
ers intend. Some commit the crime of tax evasion, shirking their share through 
deceptions such as falsifying documents. Tax avoidance and evasion have long 
histories. 

There are several different kinds of taxes. The biggest source of federal revenue 
is one that most adult Americans know all too well: the income tax. 


Individual Income Taxes 


In addition to wages and salaries, Americans must also pay income taxes on tips, 
bonuses, commissions, and interest from bank accounts. Every year, taxpayers must 
add up their income and report it to the Internal Revenue Service (IRS), which runs 
the federal tax system. When withheld taxes do not cover the full amount they owe, 
they must pay the difference. When they owe less than the amount withheld, they 
get a refund. (Some taxpayers view a refund as a benefit. But they are just getting 
back money that they have lent to the government—without interest. ) 

The marginal income tax rate is the rate on one’s last dollar of taxable income. 
Currently there are six such rates, ranging from 10% to 35%." Each rate applies to 
a different bracket, or range of taxable incomes. Many people mistakenly believe 

that you owe the same rate on all of your taxable income. In fact, you pay 10% on 
income within the first bracket, 15% on the next, and so on. The key word here is 
taxable. Americans normally do not have to pay federal income tax on every dol- 
lar they gain. The law allows for exemptions, specific amounts that taxpayers may 
subtract from their taxable income. Taxpayers can claim one exemption for every 
person in their household. The amount, which rises with inflation and drops for 
high-income taxpayers, was $3,650 in 2009. Taxpayers may also reduce their taxable 
income with tax deductions for certain expenses. For instance, homeowners may 
deduct interest on mortgages. ; 

Exemptions and deductions cut people’s tax bills by reducing the amount of in- 
come on which they must pay tax. If your income is well into the 25% bracket, a de- 
duction of $1,000 saves you $250 in tax. By contrast, tax credits are sums that people 
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Marginal income tax rate—the tax rate on 
one's last dollar of taxable income. Currently 
there are six such rates, ranging from 10% 
to 35%. 


Tax exemption—a reduction in the amount 
of income subject to tax. There are two types: 
personal and dependency. The exemption 
amount changes from year to year. 


Tax deduction—an amount (often a 
personal or business expense) that reduces 
income subject to tax. 


Tax credit—a dollar-for-dollar reduction in 
tax liability, usually for a specific purpose 
such as child care. 
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Alternative minimum tax (AMT)—a 
parallel tax system with a more limited set of 
tax deductions and credits than the regular 
income tax. Those potentially subject to 

the tax must calculate their regular income 
tax, then their AMT. They pay whichever is 
greater. 


may subtract directly from their taxes. For example, the American Opportunity Credit 
is available for certain education expenses: in 2009, it was worth up to $2,500.'* 

What counts as income? Who qualifies for which tax breaks? Precise answers 
will be complicated. A nation of about 300 million people presents Congress and 
the IRS with a mind-bending array of situations. Consider what happens when a 
child is the victim of a kidnapping. At one point, the IRS ruled that parents could 
not take an exemption for the child after the year of the abduction. Following public 
complaints, Congress allowed such exemptions. Because of so many circumstances, 
tax laws and rules take up thousands of pages. 

This complexity is a problem in itself. The instructions for the standard indi- 
vidual income tax return (Form 1040) run over a hundred pages. The federal tax 
code has more than 2 million words."® The IRS offers free help, but it confirms the 
adage “You get what you pay for.” In 2003, one study found that when taxpayers 
called the IRS about tax law, they got wrong answers about 19% of the time. By 
2008, IRS had improved its telephone service and was wrong only 10% of the time.*° 
Much good information is online, but so are many urban legends about taxes (see 
the Myths and Misinformation box). 

The alternative minimum tax (AMT) is another source of complexity. During 
the 1960s, the press ran stories of rich people who used lawful tax maneuvers to avoid 
paying any income tax. In 1969, Congress reacted by passing AMT to keep individuals 


Myths and Misinformation 


Income Tax Tales 


Surf the Web for information about income taxes, and you will find sites making itlan ‘ 
arguments that you may owe little or no tax. The IRS warns that people can get int 
trouble if they use such arguments to justify nonpayment, 

Some common arguments include the following: 

The Sixteenth Amendment, which empowers Congress to tax incomes, is invalid 6 
states did not properly ratify it. Tax protesters arque that there were technica fla 
and clerical errors in the state ratifying resolutions. Legal scholars, however, hold th 
these flaws did not affect the validity of the ratifications, They also point to a Sup 
Court case (Coleman v. Miller, 307 U.S. 433, in 1939), indicating that only Congress | 
decide whether enough states have ratified an amendment. In this case, Co gre 
So in 1913. 

Federal law does not actually require anyone to file a return. This argument hinges on ano 
cally literal reading of the law. The federal tax code does not include the exact phras 
must file a return." Nevertheless, Section 1 of the federal tax code reads as. follows: ‘I he 
is hereby imposed on the taxable income of ..." and then presents tables showing | 
rates on various categories. Section 6011 authorizes the IRS to issue rules requinng , 
filing of returns. Section 6012 identifies those who must file, 

Filing a tax return is “voluntary.” Individuals and businesses fill out their own tax f 0 
and the IRS checks up on only a small percentage. Serious tax evasion seems 
rare, so the IRS has praised Americans for their “voluntary compliance." Some 
protesters take the word voluntary out of context to mean “optional.” But tax la 

“voluntary” only in the sense that traffic law is “voluntary.” Most people stop for 
lights even when the police are not around—but running a red light is still teats a! 
you will get a ticket if an officer catches you. ‘ 

African American taxpayers can claim a “reparations tax credit" to compensate for 
effects of slavery. Some scholars and activists have argued that Congress ought to 
enact reparations for the descendants of American slaves, According to one urban le ed ss | 
end, the reparations have already arrived in the form ofa tax credit. Some con art \ A, 
even charge large fees to help people receive it. But Congress has not er | ae , 
measure. Unless it does, no one may lawfully take a reparations tax credit, i " : 

There are legal ways to reduce tax liability, But as the IRS warns: “If an idea to save on axe 

seems too good to be true, it probably is."2" o ue z 


Bai. ef 


from exploiting deductions and credits to cut their income tax below what is appropri- 
ate for their income. The AMT is a parallel tax system, with its own rates, exemptions, 
and credits.” Taxpayers first calculate their regular income tax and then calculate their 
AMT. They owe whichever is bigger. Unlike the regular income tax, the AMT does not 
make adjustments for inflation. So although it originally aimed at the wealthy, it now 
hits millions of middle-class taxpayers, who must now do their taxes twice and often 
owe thousands of dollars more than they would under the regular income tax. 

Because the system is so complex, taxpayers must put a great deal of time and 
effort into collecting data and filling out forms. Many buy special software or pay 
tax professionals to do the work. Even apart from the taxes themselves, the mere act 
of complying with tax law costs somewhere between $100 and $200 billion a year.” 
Even those who write the tax laws seek help with their own taxes. Most members 
of the House Ways and Means Committee and Senate Finance Committee, which 
have jurisdiction over taxes, rely on tax professionals. Representative Richard Neal 
(D-MA) explained, “It’s onerous and everybody knows it.”** To some extent, law- 
makers’ reliance on paid preparers may just reflect constraints on their own time. 
Yet the sheer complexity of the tax code may vex even the wisest public officials. In 
2009, several of President Obama’s choices for high office got into political trouble 
because of tax mistakes. Many have wondered whether policymakers can deliber- 
ate effectively on tax issues that they do not fully understand. 

The aim of graduated rates is to make the system progressive, ensuring that more 
affluent taxpayers pay a greater fraction of their income. Those with higher incomes 
do pay higher average rates, and their share of the total tax burden exceeds their share 
of total income (see Figure 18-1). Many low-income people qualify for the Earned 
Income Tax Credit (EITC), which helps struggling individuals and families. Low-income 
workers who take this credit may get more in refunds than they paid in taxes. 
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Progressive taxes—taxes that take 
proportionately more from the income of 
higher-income people than from lower- 
income people. 


Tax Burden 
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Banc aera In 2010, the Congressional Budget Office estimated the effective individual tax rate falling on various income groups. 
(The “effective” rate is what remains after deductions, exemptions, and credits.) This estimate included income, payroll, excise, and 
corporate taxes. CBP also estimated each group's share of the total tax burden. The “lowest quintile” is the bottom fifth of income, the 
second is the second fifth, and so on. Also note that those in the highest-income category not only pay the highest rate but also bear 
most of the burden, even in comparison with their share of total pretax income. The figures for income tax alone would show even greater 


concentration of the burden on upper-income groups. 


Source: Congressional Budget Office, “Average Federal Tax Rates 2007" June 2010, at http://www.cbo.gov/publications/collections/tax/2010/graphics.cfm, 


accessed October 20, 2010. 
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Flat tax—a proposal to tax all income at a 
single rate. 
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account is one remedy for college affordability worries. 


In the past, rates were higher. The top marginal rate reached an all-time high of 
94% in the wartime year of 1945. It fell after victory, but stayed at 91% for much of 
the 1950s and early 1960s. On the eve on Ronald Reagan’s election, it stood at 70%. 
Through credits and deductions, however, most rich people could shelter much 
of their income from such a bite. Both liberals and conservatives asked whether it 
made sense to set high marginal rates only to see people escape them through loop- 
holes. In 1986, President Reagan and Congress agreed on landmark legislation to 
scrap billions in tax breaks in return for lower rates, but policymakers soon started 
to raise rates and create new breaks. 

Reformers have proposed replacing the current structure with a flat tax. In its 
simplest form, the idea is to do away with all deductions and credits, and tax all 
income at one rate. A flat tax would drastically simplify the system, making it easier 
to understand and slashing the cost of compliance. Some conservatives like the idea 
because the abolition of breaks would let government raise the same revenue while 
lowering rates. Some liberals approve because it would take tax shelters from the rich. 

Proposals for a flat tax have run into objections. Tax preferences encourage such 
social goods as home ownership. And from a political standpoint, millions benefit 
from current deductions and credits, which they would balk at giving up. Former 
IRS commissioner Sheldon Cohen said,;“The tax code, once you get to know it, em- 
bodies all the essence of life: greed, politics, power, goodness, charity. Everything’s 
in there. That’s why it’s so hard to get a simplified tax code. Life just isn’t simple.” 

More recently, Congress again cut tax rates, but it also added new preferences 
that nudge the system farther from a flat tax. One such provision should be of spe- 
cial interest to students. Many families now save for college with “529 plans” (the 
name comes from the section of federal tax law that Congress added to create them). 
Although taxpayers cannot take federal tax deductions for the money they put into 
such plans, they do not have to pay federal income tax on their plans’ investment 
earnings. When students reach college age, families may make tax-free withdrawals 
to pay for educational costs. Every state has its own 529 plan, and some let their 
residents take deductions from state income tax for contributions to their own state 
plans. Congress could abolish the 529 plans, but that could disrupt college financial 
planning for millions. Lawmakers who voted for such a move would be unpopular. 


Corporate Income Taxes 


The corporate income tax applies to 
businesses with a corporate charter. 
Unlike the individual income tax, it 
does not apply to gross income but 
to net income or profits, with deduc- 
tions for business costs. Corporate in- 
come taxes have averaged just below 
2% of GDP since the 1990s, more than 
in the 1980s but substantially less 
than in previous decades. These taxes 
account for about 10%-15% of total 
federal revenues, compared with 28% 
in the 1950s.”° 

In part, these trends reflect the ag- 
gressive use of tax laws. Some corpo- 
rations set up headquarters in places 
such as the Cayman Islands, which let 
companies avoid U.S. taxes on their 
foreign operations. Representative 
Rosa DeLauro (D-CT) said, “We can- 
not afford to reward companies who 


shun their responsibilities of American citizenship at the expense of loyal American 
businesses and contractors.””” During the 2008 campaign, Barack Obama declared, 
“I will shut down those offshore tax havens and all those corporate loopholes as 
President, because you shouldn’t have to pay higher taxes because some big corpo- 
ration cut corners to avoid paying theirs. All of us have a responsibility to pay our 
fair share. That’s putting country first.”2® Others say that the fault lies not with the 
companies but with higher taxes in the United States. 

A larger question involves the role of corporate taxation itself. Some argue that 
raising corporate taxes would make the tax system fairer by shifting more of the bur- 
den from poor to the rich. They note examples of large corporations that pay no 
tax while working-class people struggle. A counterargument is that increases in these 
taxes would backfire. Corporations would pass the cost to workers through lower 
wages, to consumers through higher prices, and to shareholders through lower re- 
turns. Though the rich own more stock than the poor, any tax impact on shareholders 
would reverberate widely. About half of American families own stock, either directly 
or through retirement plans and the like. Even college students have a stake in the 
corporate world. Most colleges have endowments, 77 of which topped a billion dol- 
lars in 2008.” Much of this money lies in corporate stock. When corporations take an 
economic hit, endowments may shrink, and less money is available for students. In- 
stitutions of higher education suffered greatly from the steep market declines of 2008. 


Payroll Taxes 


Payroll taxes (or social insurance taxes), which finance Social Security and Medi- 
care, make up a growing share of federal revenues. Most Americans pay more in 
payroll taxes than in individual income taxes.*” The government takes 6.2% out of 
your paycheck for Social Security and 1.45% for Medicare. Your employer must also 
pay an equal amount on your behalf. 

Unlike income taxes, payroll taxes do not have exemptions, deductions, credits, 
or rates that go up with income. On the Social Security portion, you pay only on 
wages up to a certain amount ($106,800 in 2010). Because people do not have to 
pay on any part of their wages above this cap, the poor pay a greater share of their 
income to Social Security than the rich. In other words, the tax is regressive. Why 
did the federal government finance Social Security this way? If the money to fund 
Social Security came from the income tax, the program’s founders believed, people 
would see it as a handout. Lawmakers structured it to so that people could feel that 
they had earned their benefits, even though current workers pay for the benefits of 
current retirees. Accordingly, they dubbed the financing law “The Federal Insurance 
Contribution Act” (FICA). President Franklin Roosevelt said, “|T]hose taxes were 
never a problem of economics. They are politics all the way through. We put those 
payroll contributions there so as to give the contributors a legal, moral, and political 
right to collect their pensions and their unemployment benefits. With those taxes in 
there, no damn politician can ever scrap my social security program.” 

Roosevelt’s comment was not completely accurate about the law. In 1960, the 
Supreme Court ruled that individuals do not have a property right to Social Secu- 
rity benefits.” Although the Social Security Administration must carry out the law 
fairly, Congress may change or abolish the law at any time. FDR was right about the 
politics. Any cut in current Social Security benefits would be political poison. 


Other Taxes 


Excise taxes supply the federal government with a relatively small part of its reve- 
nue. These taxes apply to specific goods and services, usually by the unit (e.g., gallon, 
pound, or pack). Sales taxes apply to most items, with rates as a percentage of the 
price. Many states and localities have general sales taxes, but the federal government 
does not. And along with many states, the federal government places steep excise 
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progressive tax, taking proportionately more 
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A service of the Department of Administration 


Home Sign Out 

View Paycheck 

Employee Name 
aes i Net Pay. $984.62 
State of Kansas Pay Begin Date: 09/01/2002 

Pay End Date: 09 4/2002 

Address: 
900 SW Jackson St Date: 09/27/2002 
Landon Bidg-Rm 000 


Topeka, KS 66612-1234 


SOKBU 


Name: Employee Name Business Unit: 
Employee ID: Koooo000000 Pay Group: Exempt 
SSN: 000-00-0000 Department: 1730000000 - Admin 
Address: 100 Test Lane Location: State Office Building 
chp? Nga ta Job Title: State Employee 
Pay Rate: $1,560.00 Biweekly 


KS Marital Status: 


| Fed Marital Status: Single 
Fed Allowances: 0 KS Allowances: 0 

| Fed AddiPercent: 0.000 KS Addl Percent: 0.000 
Fed Addl Amount: $0.00 KS Addl Amount: $0.00 


Paycheck Summary 


Gross Earnings Fed Taxable Gross Total Taxes Total Deductions Net Pay 
Current 1,560.00 1,256.71 271.34 304.04 $84.62 
YTD 31,901.60 26,167.18 5,609.37 5,784.52 


20,507.71 


Earnings : Taxes 


Description Hours Rate Amount eal Description Amount Fpl 
Regular 1,404.00 27,509.62 Fed Withholdng 128.22 2,632.81 
HCredtPaid 8.00 19.500000 156.00 1,092.00 Fed MED/EE 19.93 413.88 
LveVcation 2,028.00 Fed OASDIVEE 85.19 1,769.68 
LyeSick 390.00 KS Withholdng 38.00 793.00 
Longevity §60.00 
LveWeather 180.38 
Contract 141.60 
Total: 8.00 1,560.00 31,901.60 Total: 271.34 5,609.37 
Description Amount YTD Description Amount YTD description Amount ve 
Amount Amount Amount 
Parking 6.92 138.40 OptLifelns 34.50 GTLReg 125.89 
Medical 110.71 1,992.78 OptLifeFee 0.60 GTLReg* 12.75 
Dental 15.26 274.68 ParkingFee 0.53 10.60 
Vision 6.14 110.52 StateLeave 6.24 127.61 
Drug 24.91 448.38 Work Comp 15.71 309.30 
DeferdComp 65.00 1,100.00 Medical 159.61 2,599.74 
FSAHealth 22.70 408.60 Dental 13.16 213.48 
KPERS 62.40 1,276.06 Drug 42.43 $87.82 
FSAHealth 1.30 23.40 
KPERS 68.33 1,355.37 
TrmLifeins* 0.75 2.25 
* Taxable 
Total: 304.04 5,749.42 Total: 35.10 Total: 308.06 5,368.21 
Net Pay Distribution 
Payment Type Paycheck Number Account Type Account Number Amount 
Direct Deposit 0000000 Checking ooooo00000 984.62 


ae 
: IRE 18-2 A pay stub from the State of Kansas shows taxes and other items withheld from a paycheck. 


Source: http://www.kansas.gov/employee/tour/pg07_files/paystub.jpg. 


taxes on alcoholic beverages and tobacco. In part, these “sin taxes” aim to discourage 
drinking and smoking. They have succeeded to an extent, though the authorities must 
fight efforts at evasion: bootlegging of whiskey and “butt-legging” of cigarettes. The 
federal excise tax for gasoline is 18.4 cents per gallon. Congress has set aside most of 
the tax for the federal highway trust fund, with a small share to mass transit, The more 
one drives, the reasoning goes, the more one should pay to support the highway sys- 
tem. And as with Social Security, the presence of an “earmarked” tax creates political 
support for the program. 

The estate tax is a tax on people’s right to transfer property at death. It involves an 
accounting of the fair market value of everything they own when they die. This amount 
is subject to certain deductions, and in 2009 the tax (45%) applied only to taxable estates 
larger than $3.5 million for individuals ($7.0 million for couples). The estate tax lapsed 
in 2010, but was due to return thereafter. There was debate about its appropriate level; 
and those seeking to reduce or end it preferred to call it the “death tax.” 


Taxes and Freedom 


Every year, the Tax Foundation calculates “Tax Freedom Day,’ the date on which Ameri- 
cans have earned enough to pay off their total tax bill for the year. In 2010, Tax Freedom 
Day fell on April 9. Before then, many conservatives argue, Americans were working 
for the government. Afterward, they were free to work for themselves. According to 
liberal groups such as the Center on Budget and Policy Priorities, Tax Freedom Day is 
a misleading gimmick.* They dispute the data and argue that taxes serve the cause of 
freedom by supporting programs that promote economic opportunity. 

There are other debates about taxes and freedom. Supporters of a flat tax say 
that the maze of tax rules puts taxpayers at the mercy of the government. Before 
making any major economic choice, Americans must ponder the tax impact. The 
mortgage deduction leads many people to buy property when it might otherwise 
make sense to rent. Tax preferences mean government intrusion, especially when 
taxpayers must disclose personal information to the government. From another 
perspective, though, tax preferences liberate people from a rigid approach that may 
treat many people unfairly. 

Some would even contend that the tax code directly jeopardizes political free- 
dom. To keep their tax-exempt status, many organizations have to steer clear of cer- 
tain kinds of political activity. As we explain in the chapter on interest groups, there 
are lawful ways around these restrictions. Nevertheless, political activists often call 
for investigations of tax-exempt groups that they deem to be their enemies. 


FISCAL POLICY: SPENDING AND THE BUDGET 


Masor Issue 


® How do the executive and legislative branches deliberate about fiscal policy? 


The president and Congress annually work on a budget for the federal government. 
In deliberating, they must ponder two sets of considerations. The first is the eco- 
nomic impact. How will changes in spending and taxation (see Figure 18-2) affect 
economic growth, unemployment, and inflation? What are the effects of deficits 
or surpluses? How will the debt (the sum of unpaid deficits) affect the long-term 
economic outlook? 

The second set of considerations involves the budget’s components. In addition 
to raising revenue, as we have seen, Congress writes tax laws to foster or discourage 
certain activities. On the spending side, the government funds programs not only 
to pump money into the economy but also to achieve other policy goals. Although 
the Department of Defense creates jobs, its main purpose is to protect the nation 
against attack. Often these two sets of goals may clash. Balancing the budget may 
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Continuing resolution—a stopgap measure 
that provides for spending until Congress 
passes a regular appropriations Dill. 


require cuts in agency spending. Conversely, some noneconomic goals may be so 
important that the government pursues them at the risk of economic trouble. Since 
September 11, 2001, the president and Congress have approved a massive increase in 
homeland security spending even though it has helped create large budget deficits. 


The Budget Process 


At the beginning of each calendar year, the Office of Management and Budget 
(OMB) issues the president’s budget proposal for the following fiscal year, which 
starts on October 1 (Table 18-1). The proposal is the product of months of delibera- 
tion involving OMB and the government’s departments and agencies. OMB weighs 
their competing demands in light of the president's fiscal priorities. 

After approval by the president, OMB sends the proposal to Congress, which 
starts work on a budget resolution. This document spells out spending and revenue 
targets for the coming fiscal year as well as projections for future years. The House and 
Senate Budget Committees draft the resolution after taking testimony and receiving 
information from other committees, as well as analysis and cost estimates from the 
Congressional Budget Office. Under the law, both chambers should pass the resolu- 
tion by April 15, although Congress has often skipped this deadline. The budget reso- 
lution does not go to the president. It neither supplies money nor changes revenue 
levels, but instead guides Congress as it deliberates on spending and tax bills. If such 
a measure seems to violate the terms of the budget resolution, a House member or 
senator may raise a budget “point of order” on the floor to block it. The House, how- 
ever, Can waive such points of order by a simple majority vote on a resolution from 
its Rules Committee. In the Senate, it takes 60 votes to waive budget points of order. 

The House and Senate Appropriations Committees both have a dozen subcom- 
mittees, each of which works on a measure to fund specific areas of the government. 
The full committees and their subcommittees hold hearings to learn how govern- 
ment organizations have spent money in the past (see Figure 18-3) and what they 
plan for the coming year. After the budget resolution has set spending ceilings, these 
bodies develop the 12 appropriations bills. If Congress does not pass these bills by 
October 1, it must pass a continuing resolution to supply stopgap funding. 

Appropriations bills usually supply budget authority for only one fiscal year 
at a time. Tax measures, by contrast, stay in effect until Congress changes them 
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GARTER | BUDGET TIMELINE 


Deadline 


Action to be completed 


First Monday in February 
February 15 


President submits budget to Congress. 

CBO submits reports on economic and budget outlook 
to budget committees. 

Committiees submit reports on views and estimates 
to respective Budget Committee. 


Six weeks after president's 
budget is submitted 


April 1 Senate Budget Committee reports budget resolution. 

April 15 Congress completes action on budget resolution. 

June 10 House Appropriations Committee reports last regular 
appropriations bill. 

June 30 House completes action on regular appropriations 
bills and any required reconciliation legislation. 

July 15 President submits midsession review of his budget 
to Congress. 

October 1 Fiscal year begins. 


Source: Robert Keith, "Introduction to the Federal Budget Process," Congressional Research Service, 
November 20, 2008, www.wikileaks.org/leak/crs/98-721.pdf, accessed July 14, 2009. 


or unless it adds an expiration date. The same 
is true of entitlements. The term refers to Social 
Security, Medicare, and other programs that re- 
quire payments to anyone who meets certain eligi- 
bility standards. Budget resolutions usually direct 
congressional committees to draft changes in tax 
and entitlement laws. The Budget Committees 
then bundle these changes into a reconciliation 
bill. The full House and Senate vote on this bill, 
which is often the year’s key fiscal measure. In 
1993, Congress passed a reconciliation bill with big 
tax increases, mainly on higher incomes. President 16 
Clinton had to fight to win enactment of the bill, 
which passed by only one vote in both the House 14 
and Senate. 

When all the legislative action is over, rev- 
enues never exactly match expenditures. In recent 
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Total Revenues and Outlays 
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decades, the government has occasionally taken ieee |, recent decades, the federal government has rarely lived 


in more than it has spent. More often, it has run within its means. 


deficits, leading to debt. The Treasury Department Source: U.S. Congressional Budget Office, "The Economic and Budget Outlook: An 


borrows this money mainly by issuing securities: 


; accessed October 20, 2010. 
Treasury bills, Treasury notes, and Treasury bonds. ue 


ees: 
. ‘Full Faith and Credit of the United States 
Much of the American economy hangs on a promise. 
oS - z ~ When you borrow money for a car or a house, the bank or other lender can take away the 
oy if you fall behind in your payments. The federal government does not borrow that way. 
Its "full faith and credit" backs payments of the principal and interest on all its public debt secu- 
: “rites, Buyers of these securities know that, in case of default, they could not repossess fighter 
i - jets presidential limousines, or the Washington Monument. They simply count on Washington's 
€ to pay them back. It has never defaulted, and investors all over the world regard these 
ies as very safe. Accordingly, the federal government can sell them at a relatively low 
: Lees rate. 
: : What if the government broke its promise? What if it failed to pay? President Bill Clinton 


0 nee answered this question in a radio address. 


hy 
4 


ine 


4 


ae Our unbroken record of keeping our word could end, with taxpayers bearing the cost 


= y _ for years to come, because interest rates would go up on United States obligations. 
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And interest rates could also go up for businesses, consumers, and homeowners, 
many of whom have interest rates that vary according to the government's inter- 
~ est rates. And for tens of millions of Americans, the unthinkable could happen. The 
Social Security checks they count on would not be able to be mailed out.%° 
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‘aes interest rates and delayed Social Security checks would also cut economic 
wth. lf tax-revenue fell, the debt problem would get worse, slowing growth even more. 
some point, this spiral would stop, but it would have done serious harm in the meantime. 
- What could cause a default? Congress must periodically pass laws that raise the ceiling 
on ‘on the national debt. If it did not pass such a law in time to keep the government from hit- 
Ee Alife that ceiling, a default would occur when interest payments could not go out. Lawmakers 
~ sometimes threaten to hold up such legislation in order to bargain for their own priorities. 
Pre sidents respond by citing the national interest. In 2002, President George W. Bush linked 
the debt ceiling to the war on terror. “As we fight for freedom, "he wrote to congressional 
cS leaders, ' "we must not imperil the full faith and credit of the United States Government and 
the soundness and strength of the American economy.””” 
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Update," August 2010, www.cbo.gov/ftpdocs/117xx/doc11705/08-18-Update.pdf, 


Budget reconciliation bill—a measure that 
changes existing law in order to carry out 
instructions in a budget resolution. 


Securities—a broad term for stocks, bonds, 
and other investment instruments. 
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Sea a a 
Policy lag—the time period between the 
creation of a policy and its implementation. 


Mandatory spending—federal spending that 
is not subject to the annual appropriations 
process. It consists mainly of entitlement 
programs and interest payments on the debt. 


Discretionary spending—federal outlays 
that are subject to the annual process of 
appropriations, unlike mandatory spending. 


Federal Outlays 


Percentage of GDP 


2008 2009 2010 2011 


FIGURE 18-4 Figures are actual (2008) and projected (2009-2019) percentages of GDP 
for mandatory and discretionary spending, as well as interest on the debt. 


Source: Congressional Budget Office, “A Preliminary Analysis of the President's Budget and an Update 
of CBO's Budget and Economic Outlook,” March 2009, www.cbo.gov/ftpdocs/100xx/doc10014/ 


selected_tables.xls, accessed May 7, 2009. 


2012 2013 2014 2015 2016 2017 2018 2019 
Years 


Bearing the full faith and credit of the United States (see the Pledges and Promises 
box), these securities make a safe investment. Buyers include individuals, corpora- 
tions, states, localities, and foreign governments. As we shall explain later, the New 
York Federal Reserve Bank also buys and sells securities. 


Limits of Fiscal Policy 


At one time, policymakers hoped that the federal government could use fiscal policy to 
“fine-tune” the economy.** When growth was slow and unemployment was high, the 
thinking went, it could run deficits to spur activity. Conversely, it could run surpluses 
to ease inflationary pressures. Over time, though, economists and public officials have 
learned that fiscal policy is a blunt instrument rather than a precision instrument. 

The image of “fine-tuning” suggests that the government can always respond 
swiftly to emerging trends. As we have just seen, fiscal policymaking involves many 
people, organizations, and interests. Multiple discussions and hearings can foster 
thorough deliberation but seldom lead to quick decisions. A presidential proposal 
usually takes months to get into the law. And even after a policy becomes official, it 
takes more time to have an impact. The government does not lay out all the money 
at once. Months will pass as officials draft contracts or cut checks. Accordingly, there 
may be a year or more between the time an economic problem crops up and the 
time the government’s response takes effect. By that point, economic conditions 
may have shifted and the response may no longer work. Experts refer to this time 
gap as policy lag. 

When policymakers think that the nation is in crisis, they may act more swiftly. 
Within weeks of taking office in 2009, President Obama won congressional ap- 
proval of a $787 billion economic stimulus, including new spending and tax breaks. 
Despite the sense of urgency, however, only a small portion of the spending could 
take place right away. Proponents of the economic stimulus spoke of “shovel-ready 
projects,” which would get under way upon passage. But because of delays with 
construction permits and other red tape, President Obama later admitted, “there’s 
no such thing as shovel-ready projects.” 

Another limit on fiscal policy is that most federal spending is usually outside the 
annual appropriations process. For instance, government must pay interest on the 
debt, which may amount to hundreds of billions of dollars each year. Mandatory 

spending consists mainly of entitlement pro- 
grams, which keep writing checks until Con- 
gress decides otherwise (see Figure 18-4). 
The law provides an annual cost-of-living 
adjustment (COLA) for Social Security re- 
tirement benefits. Benefits automatically rise 
with price levels. Although it is legally pos- 
sible to pass a bill reducing COLAs or cut- 
ting entitlement programs, it is politically 
difficult. The same applies to much of dis- 
cretionary spending, the remainder of the 
budget. Politicians hate to cut funding for 
the Federal Bureau of Investigation, for ex- 
ample, or for many of the other items under 
this heading. 
Uncertainty is yet another constraint.” 
In drafting plans for the next fiscal year, of- 
. ficials must make assumptions about the 
economy. Tax collections will hinge on 
the overall level of wages, salaries, interest 
income, and corporate profits, which all 
reflect the level of economic activity. Social 
Security COLAs move with the inflation 


rate. Programs for the poor may spend more or less money depending on levels of 
poverty or joblessness. If assumptions about these conditions prove wrong, then 
spending or revenues could be hundreds of billions of dollars different from the 
estimates. 

Economists and policymakers use sophisticated modeis to forecast the economy. 
They also develop scenarios to map 
out the possible impact of unexpected 
events. In light of all the uncertainty, it 
is remarkable that they perform as well 
as they do. But as OMB director David 
Stockman admitted in the first year of 
the Reagan administration: “None of us 
really understands what’s going on with 
all these numbers.” 

Stockman’s complaint took on new 
meaning with the start of the economic 
crisis in 2008. As the plight of financial 
institutions quickly worsened, the sec- 
retary of the treasury warned Congress 
of catastrophe if it did not act right 
away. Not only did the lawmakers have 
little chance for deliberation, but they 
also had to act before they knew much 
about scope of the problem and the ef- 
fectiveness of possible solutions. “A ma- 
jor source of uncertainty in the outlook 
is the degree and persistence of turmoil 
in financial markets and the resulting 
impact on the future course of the economy,’ reported the Congressional Budget Of- 
fice. “[T]he scale of the problems and the worldwide linkages of financial markets are 
significantly different from what they were in previous episodes of financial stress in 
the United States.” Together with the unprecedented dimensions of the federal gov- 
ernment’s response,” CBO concluded, “these problems make it particularly difficult 
for analysts to use historical patterns to forecast the near future.” 


PHOTO ESSAY 


Alice Rivlin As Congress considered 
the economic stimulus package in early 

2009, economist Alice Rivlin advised the 

Senate to act deliberatively. She identified 
two risks in lumping together short-term 
stimulus and long-term investment. "One 
is that money will be wasted because the 


Reserve, where she served until 1999. 


Deficits, Surpluses, and the Debt 


The federal government ran a deficit in every fiscal year between the late 1960s and the 
late 1990s. For a brief period at the close of the twentieth century, the nation enjoyed 
surpluses. Since the 2002 fiscal year, the budget has been back in deficit. 

For the most part, deficits have not been a deliberate goal. Although they may 
stimulate economic growth in the short run, few would argue that they do good over 
the long run. Each year’s deficit increases the debt, which in turn means that the gov- 
ernment will have to pay even more interest in the future. This burden will fall on the 
next generations of taxpayers, many of whom are now in cribs. Indeed, politicians 
often decry deficits by stressing how much they will cost our children. 

So why do deficits happen? As we have already suggested, some goals may 
override fiscal ones. During his 1961 inaugural address, President John F. Kennedy 
pledged “that we shall pay any price, bear any burden, meet any hardship, support 
any friend, oppose any foe, in order to assure the success and survival of liberty. a 
During the 1960s and early 1970s, defense spending took between 7.4% and 9.4% 
of GDP. The figures dropped after the Vietnam War and rose again with the Reagan 
defense buildup of the 1980s. The end of the Cold War in 1991 made way for cuts, 
bringing defense spending down to just 3.0% in 1999. Not coincidentally, that year 
marked the first surplus in decades. 

Peace did not last, and neither did the surplus. Because of the war on ter- 
ror, Congress approved spending increases for defense. The 2003 invasion of Iraq 
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investment elements were not carefully crafted. The other is that it will be harder to 
return to fiscal discipline as the economy recovers if the longer run spending is not 
offset by reductions or new revenues."“* Congress had reason to listen to Dr. Rivlin: 
few people have had such wide-ranging experience at the highest levels of economic 
policymaking. From 1975 to 1983, she served as the first director of the Congressional 
Budget Office and helped shape its mission of providing unbiased information that 
Congress could use in policy deliberation. During the Clinton administration, she 
served at the Office of Management and Budget, first as deputy director and then 

as director. In 1996, President Clinton named her to be the vice chair of the Federal 


: 
Federal debt—the total value of outstanding 
securities that the federal government has 


issued. 
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CAN Do FOR YouR 
COUNTRY." 
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John F. Kennedy's famous line, applied to taxes. 
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Federal Reserve System—the "Fed," the 
central bank of the United States. It has the 
primary responsibility for monetary policy. 


made further demands. President George W. Bush, meanwhile, pressed Congress 
to continue his policy of tax cuts. Many Democrats in Congress disagreed, such as 
Senator Paul Sarbanes of Maryland, who drew a contrast with past wars: “In most 
instances, not only did we not give a tax cut, recognizing we had to pay for the war, 
we, in fact, increased taxes in order to meet that burden.”*’ Saying that “a nation 
cannot tax its way to growth or job creation,” President Bush responded that tax 
increases could damage the economy.” 

Both sides in the debate pointed to the 1980s for evidence. Democrats said that 
President Reagan caused the deficit to mushroom by pushing tax cuts and defense 
increases at the same time. Republicans said that the Reagan’s “supply-side” tax cuts 
fostered a long period of economic growth that in turn generated new tax revenues. 
The argument was murky because Congress followed the tax cuts of 1981 with a 
series of tax increases between 1982 and 1993. Democrats noted that another long 
period of growth followed the 1993 round of tax increases. They credited President 
Clinton’s spending programs in education and job training, which they called “in- 
vestments.” Republicans said that the growth occurred in spite of Clinton’s policies 
and that the GOP takeover of Congress in 1994 blocked even greater increases in 
taxes and spending. 

In 2008, the fiscal policy picture changed starkly with the economic crisis. 
When people lost their jobs and companies went out of business, they stopped 
paying income or corporate taxes. The government had 
already spent huge sums to stimulate the economy, and 
much greater increases in spending lay in the future. 
Shortly before he took office, President-elect Obama said, 
“[W ]e’re already looking at a trillion-dollar budget deficit 
or close to a trillion-dollar budget deficit, and that poten- 
tially we’ve got trillion-dollar deficits for years to come, 
even with the economic recovery that we are working on 
at this point.”*” 

The incoming administration framed its response as a 
matter of citizenship. During the election campaign, then- 
senator Joe Biden (D-DE) said that people making more 
than $250,000 a year would have to pay more tax: “It’s time 
to be patriotic, time to jump in, time to be part of the deal, 
time to help get America out of the rut.’** During a prein- 
auguration interview, President-elect Obama emphasized 
the sharing of sacrifice: “Everybody is going to have to 
give. Everybody is going to have to have some skin in the 
game.” 


Harley Schwadron/Reprinted by permission of www.CartoonStock.com 


MONETARY POLICY — 


Mayor Issue 
® How does the Federal Reserve seek to maintain economic stability? 


The response to the crisis went beyond fiscal policy—government spending and 
taxes. Another crucial element was monetary policy, which involves the supply of 
money and interest rates. We now turn to that subject. 


Organization and Policy 


The Federal Reserve System, the “Fed,” helps manage the supply of money 
and credit. A seven-member Board of Governors runs the system, which in- 
cludes 12 regional Federal Reserve Banks and 25 branches. Subject to Senate 


approval, the president names the gov- 
ernors, who serve overlapping 14-year 
terms (see Figure 18-5). The governors 
enjoy some political insulation because 
the president cannot fire them before the 
end of their terms. They also have some 
independence from Congress because 
the Fed does not rely on appropriations. 
It gets operating expenses from fees and 
investment income. 

The Federal Reserve System’s main 
goal is economic stability.°° When the 
economy is sputtering and unemployment 
is high, the Fed may seek lower interest 
rates. With easier money, businesses bor- 
row to expand their activities, thereby cre- 
ating jobs. Similarly, consumers respond to 
low rates by stepping up purchases of costly 
items that require loans, such as homes and 
cars. When inflation looms, however, the 
Fed may seek higher rates to reverse these 
effects and “cool off” the economy. 

Many people think that the Fed dic- 
tates the interest rate. This belief is mistaken 
in two ways. First, there is no such thing as 
“the” interest rate. Depending on the size and purpose of the loan, as well as the 
characteristics of the borrower, rates differ a great deal. Second, the Fed does not 
set rates for consumers and businesses. But it does have ways of influencing these 
rates. Its main tool involves the federal funds rate, which member banks charge for 
overnight loans to one another.*' Over time, most other interest rates move along 
the same general path as the federal funds rate. 

The Fed’s policymaking branch, the Federal Open Market Committee 
(FOMC), holds the key to the federal funds rate. The FOMC’s voting members are 
the Fed’s seven governors, the president of the Federal Reserve Bank of New York, 
and presidents of four other Reserve Banks who serve on a one-year rotating basis. 
The chair of the Board of Governors usually chairs the FOMC as well. The com- 
mittee meets eight times a year to set a target for the federal funds rate. At the end 
of each meeting, it announces its decision in a public statement, which gets a great 
deal of press attention. 

The FOMC’s decision does not change the rate automatically. After the FOMC 
makes its decision, the New York Federal Reserve Bank buys and sells securities to 
nudge the rate toward the target.” When the New York Fed buys, it pays with checks. 
The sellers then deposit the checks in their banks, and the Fed credits the amount to 
the banks’ required reserves. By increasing total reserves, this step reduces the need for 
overnight borrowing, thereby bringing down the federal funds rate. Conversely, when 
the New York Fed sells securities, it pushes the rate upward. 

The Federal Reserve’s economic power has limits. Upheavals in the global 
economy can overwhelm its decisions, and interest rates reflect more than mon- 
etary policy. When the federal government runs deficits, it must increase its 
borrowing, and over time the competition for scarce capital tends to raise long- 
term interest rates. Soon after the 1992 election, Fed Chairman Alan Greenspan 
convinced President-elect Bill Clinton that deficit reduction would strengthen 
the economy by bringing those rates down.” Greenspan’s advice helped lead to 
the 1993 tax increases. 

As this example shows, the chair of the Fed wields major influence. The chair 
gives private counsel to the White House and regularly offers testimony to Congress. 
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seres: 
accent = i Fed is at the top of the monetary pyramid in the United States. 


Source: "The Federal Reserve System," www.federalreserveeducation.org/FED101%5FHTML/ 
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The Federal Reserve System 


fone ane etccre 
Federal funds rate—the rate that banks 
charge for overnight loans to one another. 
The Federal Reserve sets targets for this rate 
to influence interest rates in general. 


Federal Open Market Committee 
(FOMC)—the group that makes monetary 
policy for the Federal Reserve System. Its 
voting members are the members of the 
Fed's Board of Governors and the presidents 
of five Federal Reserve Banks, including the 
Federal Reserve Bank of New York. 
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Maria Bartiromo of 
CNBC is one of the major figures in broadcast economic During the early 1980s, for instance, it kept interest rates high to beat 


journalism. 


Economic Policy 


Those words may rock financial markets. Accordingly, the public testimony 
contains a great deal of hedging. Greenspan once explained, “What I’ve 
learned at the Federal Reserve is a new language which is called ‘Fed-speak.’ 
You soon learn to mumble with great incoherence.” His successor, Ben 
Bernanke, learned a lesson when his informal comments to television re- 
porter Maria Bartiromo about a possible increase in interest rates caused 
stock prices to plunge.” 

Critics such as Representative Ron Paul (R-TX) worry that the Fed 
lacks accountability. They charge that its officials and staff reflect the 
financial community, not the poor. Defenders note that all the central 
banks of the developed world have some degree of political insulation. 
Without it, the banks could never push up interest rates, even if inflation 
were a dire threat. Moreover, the Fed’s insulation is far from absolute. Be- 
cause it is not a constitutional body, Congress could change its operations 
by passing a law. Over time, a president can influence its policies through 
appointments to the Board of Governors. In periods of growth and low 
inflation, such as the 1990s, there is little public call for change in the Fed. 
In hard times, it needs friends in high places. 


© FRED PROUSER/Reuters/Corbis 


down inflation. In the resulting recession, when unemployment topped 

10%, many political leaders wanted to force a change of course. President 
Reagan publicly supported the Fed and reappointed its chair in 1983. By the next 
year, inflation was falling, growth was soaring, and Reagan won 49 states in his bid 
for reelection. 


Deliberation and the Fed 


Members of the Federal Open Market Committee prepare diligently for their 
deliberations. One regional president explained in 2002, “My homework for an 
FOMC meeting begins with a review of the hard data: statistics on prices and 
wages, jobs, housing starts, production and so on. Decisions are based primarily 
on these data. But because these numbers often trail current conditions, I seek 
out personal accounts, media reports and similar anecdotal information to get a 
glimpse of what’s happening now.””° 

At the closed meeting itself, Fed staffers report on the business and financial 
situation around the world. Before voting on a target for the federal funds rate, the 
members discuss the data and their options. FOMC makes the vote public right af- 
ter the meeting, and releases the minutes a few days later. When the House and Sen- 
ate pass tax and spending bills, by contrast, C-SPAN broadcasts the debate live, and 
the Congressional Record is soon online. Lawmakers have sometimes urged FOMC 
to follow its lead and open its meetings. In his memoirs, Greenspan disagreed: “If 
its discussions were made public, with the details of who said what to whom, the 
meetings would become a series of bland, written presentations. The advantages 
to policy formulation of unfettered debate would be lost.”*” FOMC does release a 
full transcript five years after each meeting, when the information is no longer as 
sensitive. 


Crisis and Monetary Policy 


Signs of financial trouble appeared as early as the summer of 2007, and the Fed re- 
sponded by seeking to bring down interest rates. In early 2008, the Fed guaranteed 
$29 billion to support the rescue of Bear Stearns, a leading investment bank. The situ- 
ation grew dramatically worse in September, and the Fed again propped up a major 
corporation by lending billions to the American International Group (AIG) insur- 
ance company. In October, as conditions got even worse, it bought tens of billions 
in short-term corporate debt in order to stimulate lending and restore confidence, 


The corporate bailouts occurred because policymakers considered certain firms “too 
big to fail.” That is, their collapse would have catastrophic consequences for the entire 
financial system. In January 2009, Fed Chairman Bernanke said that it was unaccept- 
able for the government to prop up big companies that had taken big risks during 
economic expansion. “The existence of too-big-to-fail firms also violates the pre- 
sumption of a level playing field among financial institutions. In the future, financial 
firms of any type whose failure would pose a systemic risk must accept especially 
close regulatory scrutiny of their risk-taking.”®* 

In December 2008, the Fed made the extraordinary decision to bring the federal 
funds rate close to zero. Unable to cut the rate any further and facing an economy 
that continued to worsen, the Fed then took other steps to revive economic activity. 
It announced that it would buy over $1 trillion in mortgage-backed securities to 
keep mortgage rates low, and it would also buy up to $200 billion in Fannie Mae and 
Freddie Mac debt. The goal was to shore up the housing market, which had crashed. 


To bring down other long-term interest rates, it planned to buy up to $300 billion 
in Treasury securities. 


REGULATORY AND TRADE POLICY al 


Masor Issues 
® What is the appropriate role for the government in policing economic activity? 
® Do international trade agreements infringe on American sovereignty? 


Government regulates business in several broad ways. Civil rights laws apply to 
many private decisions on hiring and promotion (see Chapter 7). Health, safety, 
and environmental regulations affect a wide array of practices ranging from the 
massive (installation of pollution control equipment in power plants) to the mod- 
est (requirements that food service workers wash their hands). You may find a dis- 
cussion of such rules in Chapter 15 on bureaucracy and the administrative state. 
Here we look at regulation of the marketplace, a topic that became urgent with the 
2008-2009 economic crisis. 


Regulating the Marketplace 
Financial regulation has four main goals: 


* Protect consumers from fraud, deception, or unfair practices. 

+ Ensure the integrity and fairness of markets to prevent fraud and manipulation. 
* Monitor the safety and soundness of institutions. 

* Ensure the stability of the overall financial system.” 


Complex arrays of government agencies pursue these goals. State banking de- 
partments charter state banks while the Office of the Comptroller of the Currency 
(OCC) does the same for national banks. The title of “state” or “national” depends 
on where the bank got its charter, not on its location or methods of operation. 
OCC, part of the Treasury Department, is the primary regulator of national banks. 
Regulation of state banks is the shared responsibility of state banking departments, 
the Fed, and the Federal Deposit Insurance Corporation (FDIC). Consumers are 
more familiar with FDIC for another reason: it insures bank accounts so as to main- 
tain confidence in the system and prevent the “runs” on banks that ruined many 
Americans during the Depression. Normally, it covers amounts up to $100,000, but 
to limit damage from the financial crisis, Congress temporarily raised the limit to 
$250,000, The Securities and Exchange Commission regulates the New York Stock 
Exchange and other securities markets. According to its Web site, SEC’s mission is to 
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Indymac Bank was the 


on FDIC funds. 
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Protectionism—a policy of erecting trade 
barriers to shield domestic business from 
international competition. 


third-biggest U.S. bank failure though 2008. Indymac and other failures put a strain 


“protect investors, maintain fair, orderly, and ef- 
ficient markets, and facilitate capital formation.” 

In the wake of the financial crisis, policymak- 
ers tended to agree that the regulatory system had 
failed. There was strong support for tightening 
oversight of lending practices so as to prevent the 
kind of mortgage defaults that triggered the crisis. 
“We're going to have better enforcement, better 
oversight, better disclosure, increased transpar- 
ency,” promised President Obama. “We're going to 
have to look at this alphabet soup of agencies and 
figure out how do we get them to work together 
more effectively.”*! 

Free market advocates warn against excessive 
regulation, arguing that government itself helped 
create the crisis. According to economic historian 
Lawrence H. White, the growth of risky mortgage 
lending came after the Federal Housing Admin- 
istration loosened down payment standards, and 
the Department of Housing and Urban Develop- 
ment pressured lenders to extend mortgages to 
borrowers who would not have qualified before. 
He also pointed to Freddie Mac and Fannie Mae, which had funded hundreds 
of billions in loans to dubious borrowers.” Taking a different angle, a report in 
the New York Times blamed President Bush for encouraging loans to low-income 
home buyers without sufficient regulation to prevent abuse.” 

In some ways, regulation is less extensive than it used to be. Decades ago, the 
federal government maintained strict oversight of air travel, trucking, and tele- 
communications. Public policy discouraged competition and controlled prices. 
During the 1970s, however, a bipartisan consensus emerged that such policy hurt 
consumers by limiting choices and keeping prices artificially high.“ The executive 
and legislative branches then deregulated these industries, with major economic 
benefits. 
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Trade 


International trade has long been a source of conflict among different regions and 
businesses. Generally, those who profit from exports back free trade, whereas those 
who fear foreign competition back trade barriers, or a policy of protectionism. The 
high-water mark of protectionism came with the Smoot-Hawley Act of 1930, which 
raised tariffs in an effort to help American businesses during the Depression. It 
backfired, causing other nations to keep out American goods and thereby making 
hard times worse. 

After the Depression and World War II, the lessons of Smoot-Hawley helped give 
free trade the upper hand. In 1947, the United States joined 22 other nations in sign- 
ing the General Agreement on Tariffs and Trade (GATT), a mutual effort to reduce 
trade barriers. The next five decades saw seven more rounds of GATT talks, with the 
last (1986-1994) encompassing 123 nations. That round culminated in the founding 
of the World Trade Organization (WTO). Its 153 member nations agree on rules for 
trade, take part in procedures to settle disputes, and hold talks on easing barriers even 
further. The United States has also reached separate agreements with individual 
countries. In 1993, Congress approved the North American Free Trade Agreement 
(NAFTA) to foster trade among Mexico, the United States, and Canada. The pact 
cut or ended most tariffs on trade among the three countries. In 2005 came a similar 
agreement with the nations of Central America and the Dominican Republic. 


At a time of globalization, when so much eco- 
nomic activity moves across national boundaries, 
free trade remains controversial. Some blame it for 
job losses, saying that Americans have a hard time 
competing with cheap labor in developing coun- 
tries. Others argue that American labor remains 
competitive because of its productivity. A closely 
related issue is offshoring, the practice by which 
American or multinational firms delegate work to 
lower-wage laborers overseas. For instance, when 
you call a company’s customer service line, you 
may be talking to someone in India. Offshoring has 
increasingly become a topic of campaign discus- 
sion. There are limited data on its effects, however, 
and its impact on unemployment is unclear. 

International trade involves issues such as hu- 
man rights. When Congress considered normal 
trade relations with China, opponents said that the 
measure would reward Beijing for suppressing re- 
ligion and political dissent. Representative David 
Bonior (D-MI) said, “You can’t have a system of 
free markets where people aren't free.” On the other side, Representative David 
Dreier (R-CA) said that “trade promotes private enterprise, which creates wealth, 
which improves living standards and undermines political oppression.” The 
measure passed. 

On both ends of the political spectrum is worry that international trade agree- 
ments may threaten American sovereignty. In 2002, President George W. Bush im- 
posed tariffs on foreign steel. In 2003, after the WTO had ruled that it could trigger 
tariffs against U.S. goods, he withdrew them. WTO also ruled against American 
tax breaks for exporters, which Congress then repealed as part of a corporate tax 
bill. Such moves drew fire from Ralph Nader on the left and Pat Buchanan on the 
right: 
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Nader: Sovereignty shredding, you know. The decisions are now in Geneva, 
bypassing our courts, our regulatory agencies, our legislatures. 

Buchanan: | find it amazing that Congress sits there and they get an order 
from the WTO, and they capitulate. What happened to bristling conserva- 
tive defiance, “don’t tread on me” patriotism?” 


Conversely, another argument asserts that WTO benefits the United States. 
Foreign tariffs are higher than American ones, so a global reduction will make 
American exports more competitive. WTO strongly contends that the concerns 
about sovereignty are overblown.” The WTO cannot directly change American law. 
Its rulings may sometimes influence the decisions of the federal government, but 
responding to international pressure is hardly a new practice. Like other nations, 
the United States has always had to take foreign reactions into account in setting 
trade policy. 

In negotiating trade agreements, the president has sometimes been able to rely 
on Trade Promotion Authority. Under this procedure, the lawmakers may accept 
or reject the agreement but cannot amend it. Otherwise, they might make changes 
that would help their constituents at the risk of breaking the deal with the other 
countries. By blocking debate on alternatives, say critics, this process hampers 
deliberation.” Its defenders say that it improves deliberation by focusing Congress 
on the broad national interest instead of the narrow economic concerns of states or 
districts. Congress let Trade Promotion Authority lapse in 1994, revived it in 2002, 
and let it lapse again in 2007. 
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consumer goods come from China, where labor is cheap. 


eB. 


Offshoring—the practice by which American 
or multinational firms delegate work to 
lower-wage laborers overseas. 


Trade Promotion Authority—special 
procedures meant to speed up the regular 
process when Congress considers trade 
agreements. These special procedures limit 
debate and prohibit amendments. 
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| International Perspectives ioe 


Economic and Political Freedom 


The Fraser Institute, a free market Canadian research organization, annually publishes an a} 
index of economic freedom. The index ranks more than 100 nations according to size of — 

government; security of property rights; access to sound money; freedom of international 
exchange; and regulation of credit, labor, and business. Freedom House, a human rights 
organization with headquarters in the United States, annually rates countries according to — 
their protection of political rights and civil liberties. It uses three broad categories: “Free,” A 
“Partly Free,” or “Not Free.” Table 18-2 shows the strong correlation between economic — 

freedom and political freedom. (For more on the Freedom House rankings, see Chapter i ler: 


GPABDEMMELZ | FREEDOM INDEXES : 
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Top Countries in Index of Bottom Countries in Index of 
Economic Freedom Economic Freedom 

Political Freedom Political Freedom 
Singapore Partly free Algeria Not free 
New Zealand Free Syria Not free 
Switzerland Free Malawi Partly free 
United Kingdom Free Gabon Partly free 
Chile Free Nepal Partly free 
Canada Free Togo Partly free 
Australia Free Congo, Dem Rep. Not free 
United States Free Burundi Partly free 
Ireland Free Rwanda 4 Not free 
Estonia Free Chad Not free 
Iceland Free Central Af. Rep. Partly free 
Denmark Free Guinea-Bissau Partly free 
Finland Free Venezuela Partly free 
Austria Free Niger Partly free 
Netherlands Free Congo, Rep. of Not free 
Germany Free Myanmar/Burma Not free 
Taiwan Free Angola Not free 
Kuwait Partly free Zimbabwe Not free 


Sources: Freedom House, “Freedom in the World: Global Data, 1972-2008," 
www.freedomhouse.org/uploads/fiw09/FIWO9_Tables&GraphsForWeb.pdf, accessed 
July 14, 2009; James Gwartney and Robert Lawson, Economic Freedom of the 

World, 2008 Annual Report, The Fraser Institute, /www.freetheworld.com/2008/ 
EconomicFreedomoftheWorld2008.pdf, accessed July 14, 2009. (The Fraser Institute ~ 
listed Hong Kong as first in economic freedom, but because it is not an independent 
country, it did not appear in the Freedom House rankings.) 
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ECONOMIC DEBATE AND DELIBERATIVE | 
DEMOCRACY 


Any deliberation depends on a shared understand- 
ing of basic information. James R. Schlesinger, an 
economist who headed the Departments of Defense 
and Energy, once told a congressional committee, 
“Everyone is entitled to his own opinion. No one is 
entitled to his own facts.””! Because of the Internet, 
economic data are more widely available than ever 
before, but more information does not automati- 
cally produce better policy. With its unprecedented 
character and scope, the 2008 crisis forced many 
economic analysts to resort to the cliché of “un- 
charted waters.” Good data help us see how many 
people are out of work, but they do not always tell us 
how to bring back jobs. 

Deliberation also depends on shared goals. 
Nearly everyone agrees that low unemployment is 
desirable, and as suggested at the start of this chap- 
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ter, they also want moderate prices and a grow- Ina tight job Waa : == = = 
ing GDP. In deliberating about economic policy, market, college graduates do not always start with jobs that match their 
however, Americans disagree about the means education. This Boston University alum works at a coffeehouse while waiting 


to these ends. One view is that the government for a substitute teaching job. 
should aggressively manage the economy because 

problems such as joblessness reflect basic flaws in 

private enterprise. Therefore, government should respond with regulations, job 
training programs, and the like. A counterview is that government planners do 
not know enough to guide the billions of dealings that take place each day, and 
the unanticipated consequences of big government will overwhelm the benefits.” 
The 2008 presidential campaign saw a minor controversy when an Ohioan—who 
then briefly became famous as “Joe the Plumber”—asked Barack Obama about 
tax policy. Obama responded, “I think when you spread the wealth around, it’s 
good for everybody.” Republican candidate John McCain argued that Obama's 
programs would stifle economic growth and drive up pork barrel spending, and 
he dismissed “spreading the wealth” as a form of socialism. Columnist Michael 
Kinsley replied that “the principle that the unequal distribution of wealth is a 
legitimate concern and government policies should mitigate it has been part of 
American democracy since at least the New Deal.”” 

Deliberations about economic policy involve disagreements about the relation- 
ship between government action and citizenship. According to a task force of the 
American Political Science Association, political and social inequalities reinforce each 
other. Government action, it argued, is necessary to counterbalance special interest 
power: “[B]road efforts to spread opportunity and assure security for large numbers of 
Americans can also have the salutary side-effect of enhancing democratic citizenship. 
People are more likely to get involved when they have faith that government can and 
will address the needs and values of the majority.’ On the other side, policy scholar 
Arthur Brooks argues that an emphasis on government action squelches active citizen- 
ship. “This view discourages a personal sense that an individual’s time and treasure can 
meaningfully help solve social problems, and it diminishes individual charity.””° 

This disagreement relates to a larger debate about economic freedom, which 
entails the ability to work and trade without government interference. Most schol- 
ars see a link between economic freedom and political liberty (see the Deliberation, 
Citizenship, and You box). But which comes first? According to economist Milton 
Friedman, economic freedom “also promotes political freedom because it separates 
economic power from political power and in this way enables the one to offset the 
other”’® According to political scientist Charles Lindblom, political liberty came 
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Catching Waste 
and Abuse 


first and was a condition for economic freedom, not the other way around. Regimes 
with such liberty, he writes, “were established to win and protect certain liberties: 
private property, free contract, and occupational choice.”” 

Principled disagreements underlie deliberations about economic policy. But 
as a practical matter, we must also remember that politicians may change course in 
the face of political and economic pressures. Bill Clinton had ambitious plans for 
government activism, but after the GOP takeover of Congress, he declared that ait] 
he era of big government is over.” George W. Bush spoke the language of economic 
conservatism but ended up presiding over significant growth in federal spending. 
And at the end of his tenure, he supported massive interventions to contain the 
economic crisis. In his last press conference, he said, “I readily concede I chucked 
aside some of my free market principles when I was told by chief economic advi- 
sors that the situation we were facing could be worse than the Great Depression.’”* 


In deliberating on what to do after the 2009 economic stimulus became law, 
Congress and the administration needed to find out where stimulus spending 
actually went and what effect it had. Aware of the need to guard against waste 
and abuse, President Barack Obama pledged an all-out effort to ensure that 
government would spend every dollar wisely. 

But the sheer size of the stimulus posed an immense challenge for delibera- 
tion and oversight. The Office of Management and Budget, the Congressional 
Budget Office, the Government Accountability Office, various congressional 
committees, and the newly created Recovery Act Accountability and Transpar- 
ency Board (RAATB) all played a part in tracking stimulus spending. But with 
so much money going to so many places, even their combined efforts were not 
enough. Ordinary Americans would have to join the effort. 

“We are, in essence, deputizing the entire American citizenry to help with the 
oversight of this program,” said Representative Brad Miller (D-NC), chair of the 
House Committee on Science and Technology’s subcommittee on investigations and 
oversight. RAATB chair Earl Devaney added, “I’m going to have millions of citizens to 
help me. I’m going to have a million little IGs [inspectors general] running around.”” 

What could citizens do? On its Web page, RAATB supplied a number of 
links that allowed people to report suspected cases of waste and abuse. The GAO 
also set up a FraudNet reporting system, enabling citizens to file their reports by 
Web form, e-mail, toll-free phone, or fax. A number of state governments and 
private organizations also set up similar systems. 

One such organization was “Stimulus Watch” (www.stimuluswatch.org), 
which described its operations this way: 


StimulusWatch.org was built to help the new administration keep its 
pledge to invest stimulus money smartly, and to hold public officials to 
account for the taxpayer money they spend. We do this by allowing you, 
citizens around the country with local knowledge about the proposed 
“shovel-ready” projects in your city, to find, discuss and rate those projects. 
These projects are not part of the stimulus bill. They are candidates for 
funding by federal grant programs once the bill passes.... How can you 
contribute? Find a project that interests you, or about which you have spe- 
cial knowledge, and let us know what you think. You can find projects by 
searching or by browsing by locality or program type. Once you find a pro- 
gram, there are three things you can do: 1) vote on whether you believe the 
project is critical or not; 2) edit the project’s description and points in favor 
or against, and 3) post a comment in the conversation about the project. 


~ SUMMARY 


Bas 


Politicians often assume that federal government policy is the main influence on the 
economy. Especially during presidential campaigns, we hear phrases such as “Rea- 
ganomics,’ “Clintonomics,” or the “Bush economy” as if the president could actually 
pick the level of gross domestic product. Commentators may interpret every tick 
of the stock market as a reaction to a congressional vote or a statement by the Fed 
chair. Sometimes, as we saw when Ben Bernanke speculated on an interest rate hike, 
such statements can have an effect. 

But it is an exaggeration to picture the economy dancing to Washington’s tune. 
Although the federal budget makes up a large part of the economy, the private sec- 
tor is even bigger. Moreover, the United States is part of a global market in which 
American government policy is just one of many influences. Robert Reich, who 
served as President Clinton’s secretary of labor, says, “Job numbers are largely a 
function of population and the business cycle, and the business cycle has its own 
rhythm.” Private economist Robert Barbera adds that “the notion that presidents 
create and lose jobs is the most grotesque mischaracterization of the economic 
backdrop” that he has seen." 

Moreover, as this chapter has shown, there is no single government policy on 
the economy. Fiscal, monetary, trade, and regulatory policies all involve different 
decision makers. Because these policies are working at once, it may be hard to sort 
out which one has which effect. Consider the boom of the 1990s: Did it stem from 
President Clinton’s deficit cutting? Or was it the monetary policy of Alan Greens- 
pan? Or did congressional Republicans do the trick by restraining regulation and 
tax increases? 

Dollars and cents are not the only way to appraise economic policy. At the end 
of the chapter, we saw a table in the International Perspectives box on the rela- 
tionship between economic and political freedom. By this standard, one may judge 
government actions by whether they increase or decrease individual liberty. For in- 
stance, critics say that the federal income tax endangers our privacy and distorts our 
daily economic decisions. As we discuss in Chapter 15, federal rules force Americans 
to spend much of their time coping with red tape. From a different perspective, 
however, others say that energetic government action can free Americans from the 
ill effects of market competition. The two viewpoints may clash on issues such as 
trade. One side might see steel tariffs as a way to save steelworkers from the bonds of 
unemployment. The other side would see them as shackles on consumers, limiting 
their choices and forcing them to pay higher prices. 
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OBJECTIVES 


After reading this chapter, you should be able to 


Sketch the history of foreign policy and its relationship to citizenship. 
Describe the conflicting traditions of American foreign policy. 

Lay out the organizations that develop and execute foreign policy. 
Analyze the political struggle for control of foreign policy. 

Discuss how policymakers and citizens deliberate on foreign policy. 
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M@ { intropuction 


rae as 

National security—safety from external 
hazards to the nation's territory, sovereignty, 
and freedom of action, as well as to its 
people's lives and property. 


Foreign policy—the programs and principles 
that direct the government's interactions with 
the rest of the world. 


The invaders entered Washington, DC, on a hot summer afternoon. On reaching the 
Capitol, they lit torches and set it aflame. With the night sky glowing, they marched 
down Pennsylvania Avenue to the White House, which the First Lady had just fled. 
After some looting, they set fire to the White House, too. 

This scenario does not come from a cheap novel. It happened during the War 
of 1812. British forces under Admiral George Cockburn got to the capital city on 
August 24, 1814. The destruction avenged an 1813 attack on the Canadian city of 
York (now Toronto), in which Americans had burned public and private buildings." 
The British left Washington within two days, and the war ended a few months later, 
but it would take years to fix the wreckage. 

The United States faced direct threats in the twentieth century as well. During 
World War I, Germans put mines in American waters, sinking a warship just off 
Long Island. In 1941, Japanese forces attacked Pearl Harbor, Hawaii (which was 
then a territory, not yet a state). During the following year, they invaded and oc- 
cupied two islands in Alaska (also a territory at the time). Meanwhile, German sub- 
marines attacked throughout the Atlantic coastline, the Gulf of Mexico, and the 
Caribbean. Before the Allies organized convoys in mid-1942, the Germans had sunk 
397 vessels.” The attacks came so close that people on the coast could hear blasts and 
see burning wrecks at night. Dead bodies washed up on beaches. 

These cases make a point. Long before the twenty-first century war on terror, 
Americans had to worry about national security. This broad term refers to safety 
from external hazards to the nation’s territory, sovereignty, and freedom of action, 
as well as to its people’s lives and property.’ National security is the most basic duty 
of government, because everything else hinges on it. In particular, it has always been 
the first object of foreign policy, the set of programs and principles directing the 
government’s interactions with the rest of the world. Wars and other momentous 
actions beyond the nation’s borders usually reflect the belief that national security is 
at stake. For years after the Gulf War of 1991, intelligence reports said that Iraqi dic- 
tator Saddam Hussein was developing chemical and biological weapons that could 
endanger Americans. In 2003, the United States invaded Iraq—and then learned 
that the reports had been wrong. President George W. Bush, however, maintained 
that Saddam was planning to gain such weapons in the future. 

Foreign policy is more than defense against immediate threats. In fits and 
starts since the early twentieth century, the United States has also sought to advance 
democracy, economic freedom, and human rights.‘ These goals have national security 
implications, because free countries are less likely than tyrannies to threaten the 
United States. 

Whatever its motivation, foreign policy requires quiet deliberation and long- 
term planning. In the 1830s, Alexis de Tocqueville worried that the United States 
would fall short. “[I]n the control of society’s foreign affairs, democratic governments 
do appear decidedly inferior to others. [A] democracy finds it difficult to coordinate 
the details of a great undertaking and carry it through with determination in spite of 
obstacles. It has little capacity for combining measures in secret and waiting patiently 
for the result.”” Some would argue that the politics of foreign policy has confirmed 
Tocqueville’s fears. A report of the Council on Foreign Relations, a nonpartisan re- 
search group, says that harsh politics quashes interparty deliberation. “Democrats and 
Republicans are secluded in separate foxholes as they develop policy initiatives with 
little input from those in the opposing party. ...Over time, the political game has over- 
taken the deliberative policy process, which results in a dumbing-down of policy.”° 

The United States also has great advantages. Its economic strength has enabled 
it to undertake tasks that no other country would try, such as the rebuilding of 
Europe after World War II. Although it has sometimes skimped on preparedness, 
as in the Depression era, U.S. armed forces have rebounded from repeated setbacks. 
American traditions of individualism and adaptability have given its citizen soldiers 
a major edge over forces from less flexible societies.’ 
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The issues of national security and foreign policy cover a range of political 
military, and economic matters. Americans serve their country overseas in nen 
ways—as combat soldiers, economists, farm experts, and physicians. To understand 
this complex field, we should first see how the nation’s global role has developed 
over the years. Although the United States did not gain a central role in world affairs 
until the twentieth century, we shall see that foreign affairs have been a key con- 
cern of the federal government from the very beginning. Although agreeing on the 
importance of foreign policy, political leaders have disagreed about the principles 
that should govern it. We shall also examine the institutions that develop and carry 
out foreign policy and try to protect national security. 


A BRIEF HISTORY OF U.S. FOREIGN AND 
DEFENSE POLICIES 


Mauor Issue 


® Was isolationism the American norm before World War II? How has national 
security policy changed during the war on terror? 


Concern about international politics was present at the birth of the United States. The 
Declaration of Independence was in part a foreign policy document, aiming to justify 
rebellion and gain the support of other nations. The first paragraph addressed not 
the king but the rest of humankind: “To prove this, let facts be submitted to a candid 
world.” After the Revolution, security concerns drove efforts to scrap the weak struc- 
ture of the Articles of Confederation. Britain controlled the lands to the north, while 
Spain ruled Florida and lands to the west. Potential attacks from these countries made 
a potent case for a stronger national government. Accordingly, many of the Federalist 
essays focused on defense.’ As the new constitutional order came into place, Ameri- 
cans continued to deliberate on the nation’s place in the world. 


From the Founding to the Twentieth Century 


Some writers assume that isolationism soon became the American norm. They 
point to George Washington, who said in his 1796 Farewell Address that the United 
States should “steer clear of permanent alliances with any portion of the foreign 
world.” But his point was that a new nation should avoid European disputes, not 
that it should shun other countries. He backed international trade, and he looked 
forward to the day when the United States would be strong enough to “choose peace 
or war, as our interest, guided by justice, shall counsel.” In the decades afterward, 
the United States faced tensions with France and Britain, including the War of 1812 
and the “Quasi-War,” a limited naval conflict with France in the late 1790s. In an 
1823 message to Congress, President James Monroe spelled out what we know as 
the Monroe Doctrine, declaring a national policy to keep European powers from 
interfering further in the Western Hemisphere and reaffirming that the United 
States would stay out of European affairs. 

From the Revolution to the Civil War, territorial expansion involved peaceful 
diplomacy, as in the Louisiana Purchase of 1803, and the use of force, as in the Mexican- 
American War of 1846-1848. Both were subject to serious deliberation, with members 
of Congress questioning whether the Constitution empowered the government to buy 
new territory or whether the United States had good cause to fight Mexico. In 1848, 
Abraham Lincoln was a member of the U.S. House and said that the war with Mexico 
was “unnecessarily and unconstitutionally commenced by the president.”” Twelve of 
America’s first 15 presidents had backgrounds in national security or foreign policy, 
having served as generals, secretaries of state, or diplomats." 

During the Civil War, Lincoln strove to avoid conflicts with European pow- 
ers and to block diplomatic recognition of the Confederacy. In the aftermath of 
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lsolationism—avoidance of involvement in 
international affairs. 


Monroe Doctrine—President James Monroe's 
1823 proclamation that North and South 
America should be closed to further European 
colonization and free from European 
interference over the continents’ sovereign 
nations. It also stated that the United States 
would not interfere in European affairs. 
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Uses of Military Force Abroad 
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Source: Richard F. Grimmett, Instances of Use of United States Armed 
Forces Abroad, 1798-2008 (Washington: Congressional Research Service, 
February 2, 2009), at www.fas.org/sgp/crs/natsec/RL32170.pdf, accessed 


May 21, 2009. 
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Containment—the policy of preventing 
further expansion of the Soviet Union's 
influence, in the hope of fostering its 
eventual downfall. 


National Security Act of 1947—a law that 
reorganized the foreign policy and military 
establishments after the Second World War. 
The act created the National Security Council 
(NSC), the Central Intelligence Agency (CIA), 
the United States Air Force, and the office of 
Secretary of Defense. 


: Z 1 The United States has sent armed forces overseas 
on hundreds of occasions. This graph depicts these incidents by 
half-century. These data supply only a rough picture of American 
foreign involvement, because they do not account for the size of 
the conflicts: World War Il counts as much as a minor skirmish. 
Nevertheless, the numbers undercut the idea that the United States 
detached itself from the world before the middle of the twentieth 
century. Between 1999 and 2007, there were an additional 44 

uses of force—more than in the first half-century of the country’s 
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the Civil War, the United States stayed out of European affairs 
while expanding activities in Latin America and Asia. Even this 
“isolationist” period witnessed serious American activity, 
including the use of force (see Figure 19-1). The United States 
gained Alaska, Hawaii, Puerto Rico, Guam, and the Philippines, 
the last three through victory in the Spanish-American War of 
1898. In the fall of 1905, President Theodore Roosevelt medi- 
ated the Russo-Japanese War, for which he won the Nobel Peace 
Prize. And the United States sent forces overseas—especially 
to the Caribbean and Central America—more often than the 
image of “isolation” would suggest. 


80 100 120 
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World Wars and the Cold War 


By the early twentieth century, the United States had become a 
major world economy. In 1917, it joined the fight against Ger- 
many in World War I. But in a defeat for President Woodrow 
Wilson, the Senate rejected U.S. participation in the League of 
Nations. Although some histories depict them as isolationist, 
many opponents of the League favored international engagement 
but worried that the treaty would threaten congressional war 
powers by committing the nation to defend other members. The 
United States did promote arbitration treaties, naval arms control, 
and even a pact to outlaw war.’* For the most part, however, the 
United States stood aloof from major international developments. 

Although Franklin D. Roosevelt ran for reelection in 1940 
on the pledge to stay out of war, he knew that a Nazi victory 
would endanger the United States. The president’s dilemmas 
dissolved in December 1941, when Japan attacked Pearl Harbor 
and its German ally declared war on the United States. With an army of fewer than 
200,000 soldiers, the United States was unready. But once on a war footing, the 
American economy soon put out huge quantities of weapons and supplies. Ameri- 
can power was crucial to the 1945 victory over the fascist powers. 

Despite rapid demobilization and a wrenching national debate over America’s 
global role, the nation emerged as the leader of the world’s liberal democracies. The 
Soviet Union was a continent-sized rival whose Marxist ideology opposed American 
ideals of liberty and equality. Unlike Adolf Hitler, Soviet leaders did not want war with 
the United States. But President Harry Truman argued that they did seek to impose 
their power over the world. The American response was a policy of containment. In 
this policy, the United States and its allies sought to build up their political, economic, 
and military strength to halt Soviet expansion and foster negotiations on favorable 
terms. In the long run, they hoped that thwarting expansionist aims would force 
political change within the Soviet Union.'> The Cold War, this period of tension 
between the United States and the Soviet Union, would last for more than 40 years. 

The Cold War was not the only issue in the decades following World War II, but 
for almost half a century, the Soviet Union posed the greatest menace. The American- 
Soviet relationship was the hinge of world politics, often affecting other issues, such 
as the Arab-Israeli conflict and the decision to reopen relations with the People’s 
Republic of China. Throughout the Cold War, the twin goals for the United States 
were to contain Soviet expansionism and to avoid nuclear war. The Cold War asked 
much of the United States, enlarging and restructuring the federal government. The 
biggest change came with the National Security Act of 1947, which created 


* the office of the secretary of defense, who would oversee the armed forces; 

* the United States Air Force, previously the U.S. Army Air Forces, now a separate 
branch of the armed services; 

* the Central Intelligence Agency (CIA), a civilian organization for the collection 
and evaluation of foreign intelligence to aid in foreign policy deliberation; 
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* the National Security Council, a body of key policymakers, which would use its 
own staff to coordinate federal agencies and offices dealing with foreign policy 
and defense and which would answer directly to the president. 


In the name of containment, the United States waged two costly military inter- 
ventions (Korea and Vietnam) and several lesser ones. It built a network of alliances 
and security arrangements. It kept up peacetime armed forces that were large by 
American historical standards, including a nuclear arsenal that cost up to $50 billion 
per year. It also fought the Soviet Union by proxy, giving military and financial aid 
to foreign forces resisting the Soviet Union and its allies. Several years after the 1979 
Soviet invasion of Afghanistan, the United States provided crucial support to Afghan 
rebels in the form of money and weapons. The rebellion was so successful that it bled 
the Soviet Union’s economy and compelled its forces to withdraw by 1989. 


During this decade, the Soviet Union faced 
economic crisis. Under General Secretary Mikhail 
Gorbachev, it suddenly changed course, granting 
more freedom at home and easing its grip on nations 
that it had subjugated for so long. Peaceful revolutions 
in Poland and other Eastern European countries sped 
the breakup of the Soviet empire. In 1989, two years 
after President Reagan had stood at the Berlin Wall 
and challenged the Soviet leaders to tear it down, they 
opened its gates. At the end of 1991, the Soviet Union 
officially dissolved and the Cold War ended. Presi- 
dent Reagan’s admirers say that the West’s victory had 
stemmed from his military buildup and tough stance 
against Soviet expansionism. Others say that the Cold 
War ended because of Gorbachev’s reforms and his 
country’s internal weaknesses, and that Reagan poli- 
cies had little to do with it. 


lraq and Terror 


The year 1991 also brought the Gulf War, in which 
the United States and its allies reversed Iraq’s inva- 
sion of Kuwait. Saddam Hussein retained control of 
Iraq, however, and in 1993, Kuwaiti authorities foiled 
an Iraqi attempt to kill former president George H. 
W. Bush with a car bomb while he was visiting Kuwait 
City. President Bill Clinton struck back by firing 23 
cruise missiles at Iraqi targets. Meanwhile, knowing 
that Saddam had used chemical weapons and tried 
to develop nuclear bombs, the United Nations cre- 
ated a commission to inspect Iraqi weapons facilities. 
Saddam resisted the inspectors and finally stopped 
cooperating in 1998. President Clinton responded 
with air strikes. “If Saddam defies the world and we 
fail to respond, we will face a far greater threat in 
the future,” he said. “Saddam will strike again at his 
neighbors. He will make war on his own people. And 
mark my words, he will develop weapons of mass 
destruction.’ President Clinton signed a law com- 
mitting the nation to seek Saddam’s removal and the 
establishment of democracy in Iraq."” 

President Clinton’s Iraq policy did not involve 
ground forces and cost no American lives. He was par- 
ticularly reluctant to put troops at risk after a 1993 in- 
cident in which 18 Army Rangers had died in Somalia 
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East Germany was a Communist dictatorship under Soviet domination, while 
West Germany became a free market democracy. Within East Germany, the 
city of Berlin had two parts: West Berlin was an enclave with a West German 
government, and East Berlin belonged to East Germany. In 1961, East Germany 
built a wall around West Berlin, to keep East Germans from escaping to freedom. 
In 1987, President Reagan spoke in front of the Berlin Wall and challenged 

the Soviet leader: "Mr. Gorbachev, tear down this wall!" Reagan's remark was 
controversial at the time. House Speaker Jim Wright said that he "spoiled the 
chance for a dramatic breakthrough in relations between our two countries." 
Two years later, however, the Soviet Union finally let people cross freely. And in 
1990, the former president lent a hand in tearing down the wall. 
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n= and mobs had dragged bodies through the streets. During the same decade, the United 
States took action in Haiti and Kosovo, with no American combat deaths. Meanwhile, 
the focus of public opinion moved inward. In a May 2001 poll, only 3% cited a defense 
or international issue as the country’s most important problem.'° After titanic struggles 
against Nazism and Communism, national security seemed much less urgent. 

Urgency returned on the morning of September 11, 2001. Hijackers belonging 
to the radical Islamic group al Qaeda took control of four commercial airliners. 
They crashed two of the planes into the twin towers of the World Trade Center in 
New York City. A third hit the Pentagon. A fourth went down in a Pennsylvania 
field after passengers fought back. In all, 2,986 people died, including the hijackers. 
Subsequent investigations revealed that al Qaeda and its leader, Osama bin Laden, 
had spent years setting up the attacks. 

The war on terror now replaced containment as a guiding principle of foreign 
policy. Nine days after the attacks, President George W. Bush addressed Congress 
and the nation. The struggle, he said, would be long and complex, involving visible 
military actions, economic pressures, and secret operations. He issued a blunt warn- 
ing to the world: “Either you are with us, or you are with the terrorists. From this day 
forward, any nation that continues to harbor or support terrorism will be regarded 
by the United States as a hostile regime.”"” 

On October 7, 2001, United States made its first strike in Afghanistan, where 
al Qaeda had made its headquarters with the aid of an Islamist regime known as 
the Taliban. Working with local forces, the American military destroyed al Qaeda 
training camps and ousted the Taliban. Although bin Laden got away, the action 
proved popular. President Bush’s policies soon became more controversial. During 
a 2002 address, he said, “Containment is not possible when unbalanced dictators 
with weapons of mass destruction can deliver those weapons on missiles or secretly 
provide them to terrorist allies....We must take the battle to the enemy, disrupt 
his plans, and confront the worst threats before they emerge.”'* Commentators 
often referred to this concept of preemption as the “Bush doctrine” (although they 
applied the title to several other ideas as well).'? Critics argued that while early 
action might be justifiable to stop an imminent attack, this policy stretched the 
concept too far. One scholar wrote that other countries would cite it as “a cover for 
settling their own national security scores.”*° 


Preemption—President George W. Bush's 


policy of taking military action against 
hostile regimes or groups to forestall attacks 
against the United States or its interests. 


President Bush soon put the doctrine to work in Iraq. As they had since the 
early 1990s, intelligence services reported that Saddam Hussein was developing 
weapons of mass destruction.*! President Bush persuaded Congress to authorize the 
use of force. With the help of Britain and other countries, American forces invaded 
Iraq in March 2003. Major combat ended within weeks. Although Iraq then made 
progress toward democracy, several developments 
turned the American public against the war. First, 
it soon became clear that the intelligence had been 
wrong: Any Iraqi weapons of mass destruction 
were long gone, and Saddam did not appear to be 
on the verge of getting new ones. Second, the Bush 
administration faced charges that it had manipu- 
lated the intelligence, selectively publicizing items 
that supported the case for war while ignoring cau- 
tions about the quality of the information and the 
likelihood of trouble in post-invasion Iraq.” Third, 
ongoing attacks by insurgents pushed the Ameri- 
can body count far above the toll stemming from 
the March 2003 invasion itself. 
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Although a surge of military forces in Iraq 
reduced the violence, Republicans saw no political 
benefit in 2008. As the situation improved, press cov- 
erage waned and public concern shifted to mounting 
Iraq, American soldiers take cover from a sniper and return fire. economic problems. President Barack Obama had 
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opposed the war from its start, and in his inaugural address, he reiterated his promise 
to withdraw combat forces, saying that the United States would “begin to responsibly 
leave Iraq to its people.”” While the new president changed course in Iraq, he main- 
tained military efforts in Afghanistan and stressed that he would continue to fight ter- 
rorism. In his inaugural, he said, “Our nation is at war against a far-reaching network 
of violence and hatred....We will not apologize for our way of life, nor will we waver 
in its defense. And for those who seek to advance their aims by inducing terror and 
slaughtering innocents, we say to you now that our spirit is stronger and cannot be 
broken—you cannot outlast us, and we will defeat you.” 


CONFLICTING TRADITIONS IN 
NATIONAL SECURITY 


Masor Issue 
© What competing ideas and sentiments influence American foreign policy? 


Deliberations over Iraq policy showed conflicting strains of thought behind Ameri- 
can foreign policy. As we shall now see, these strains of thought have been present 
for a long time. 


Moralism versus Pragmatism 


In the seventeenth century, colonists came to New England to escape religious per- 
secution and create what John Winthrop called a “city on a hill.” Eighteenth-century 
revolutionaries aimed at fulfilling the ideals of equality, liberty, and self-governance. 
Both experiences fostered American exceptionalism—the notion that Americans, 
more than other peoples, cherish morality in public affairs. In colonial days, this 
attitude baffled the British. After an adjustment in tea taxes failed to quiet the colo- 
nists, Benjamin Franklin wrote, “They have no idea that any people can act from any 
other principle than that of interest; and they believe that threepence in a pound of 
tea...is sufficient to overcome all the patriotism of an American.” 

American exceptionalism includes two strains of moralism. The older of the 
two, stretching back to the country’s early days, involves an aversion to the seamy side 
of international politics and a desire to defend the nation’s interests and way of life. 
Another strain, which emerged late in the nineteenth century, involves an idealistic 
desire to remake the world.” Asking for a declaration of war against Germany in 1917, 
President Woodrow Wilson said that the United States would fight “for the ultimate 
peace of the world and for the liberation of its peoples, the German peoples included: 
for the rights of nations great and small and the privilege of men everywhere to choose 
their way of life and of obedience. The world must be made safe for democracy.””° 

Pragmatism—a practical focus on costs and benefits—tempers the force of 
idealism, the pursuit of higher goals. American presidents have often stepped back 
from righteous fights for which the nation was unprepared. During World War II, 
the United States had to work with Joseph Stalin, a Soviet dictator whose principles 
were hateful to liberal democracy. Soon after the war, the United States rearmed 
former enemies in the common struggle against Communist expansion. And dur- 
ing the Cold War, Americans worked with governments that fell short of demo- 
cratic standards. Because the United States sets a high rhetorical standard, policies 
that seem morally suspect—collaboration with friendly dictators, misdeeds in war- 
time—trigger charges of hypocrisy. For example, President George W. Bush stressed 
Saddam’s cruelty toward Iraq’s people, and he pressed for elections and the rule of 
law. The American presence in Iraq came under international criticism, though, 
when news emerged of mistreatment of prisoners at Abu Ghraib prison.” Accord- 
ingly, as the International Perspectives box and Figure 19-2 show, much of the world 


takes a skeptical view of American influence. 
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American exceptionalism—the idea that the 
United States is fundamentally different from 
other nations and that it places higher value 
on morality in its foreign relations. 
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Views of U.S. Influence 


In late 2009 and early 2010, a BBC World Service poll of 28 countries found that views of 
the United States had improved significantly over the previous year, in part stemming from 
approval of President Obama. Nevertheless, large numbers of people across the globe still 
thought that the United States has a negative influence. These results may have reflected a 
widespread belief that the United States looks out only for itself. In a 2010 international sur- 
vey, respondents in most countries said that United States foreign policy did not take account 
of their country's interests. In the United States, by contrast, 76% said that their government 
paid either a great deal or a fair amount of attention to the interests of other nations.”® 


United States Influence: International Opinion 
HB Mainly positive [> Mainly negative 
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FIGURE 19-2 Views of the United States turned positive in 2010, but 
with large numbers expressing a negative view. 


Source: From World Public Opinion. Copyright © 2010. Reprinted with permission. 


These incidents, along with disagreements over American foreign policy, fuel 
disapproval of the United States in a number of countries. Yet in others, many 
people still see it as a force for good. One reason is foreign aid. Since the middle 
of the twentieth century, the United States has spent billions on economic and 
humanitarian assistance. Such programs have ranged from the Marshall Plan, 
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which helped rebuild Europe after World War II, to relief for the victims of the 
2004 tsunami in South Asia. Both idealism and pragmatism have motivated this 
spending. On the one hand, American policymakers have genuinely wanted to help 
people in need. President Truman recalled the Marshall Plan: “Well, there wasn’t 
anything selfish about it. We weren’t trying to put anything over on people. We 
were in a position to keep people from starving and help them preserve their free- 
dom and build up their countries, and that’s what we did.””’ On the other hand, the 
goodwill resulting from foreign aid can serve the purposes of U.S. foreign policy. 
For instance, the Marshall Plan enhanced American stature in Europe, thereby 
containing Soviet influence. 

We should not overstate either the generosity of official foreign aid or its 
effectiveness. As a percentage of national income, the United States government 
spends less on foreign aid than most other developed countries such as Norway 
and Sweden.” Even at such levels, United States foreign aid has drawn intense criti- 
cism for wastefulness. In 2009, Secretary of State Hillary Clinton made a striking 
admission about assistance to Africa: “I don’t know where a lot of it ends up. And 
our transparency and our accountability measures are not adequate. We waste way 
too much money on contractors. Fifty cents out of every dollar [is] not even in the 
pipeline to end up serving the people it should serve.”*! 

Criticisms of government aid, however, miss a key aspect of the nation’s rela- 
tionship with the world: American idealism and citizenship reach beyond official 
policy. Individual citizens, businesses, and voluntary organizations provide people 
in other countries with much more aid than the federal government.” Groups such 
as Catholic Relief Services, CARE (Committee for American Relief Everywhere), 
and Save the Children have helped millions in poor nations. American institutions 
of higher education give more in scholarships to students from developing coun- 
tries than Australia, Norway, or Spain gives in official foreign aid.” 

Military interventions have often had a humanitarian side. As a matter of 
official policy, the armed forces have helped many civilian populations. And so 
have individual Americans in uniform. Historian Stephen Ambrose put it well 
in his description of the world of 1945. In most places, he wrote, the sight of 
a 12-man squad of soldiers meant looting and destruction. “There was a single 
exception and that exception was a squad of 12 Gls. Wherever they were, in France, 
Italy, Belgium, Holland, even in Germany, even after September of 1945 in Japan, 
the sight of those 12 American teenagers meant cigarettes, candy, C-rations and 
freedom. We had sent the best of our young men halfway around the world, not to 
conquer, not to terrorize, but to liberate.” In recent decades the nation has used 
the military for humanitarian purposes in such places as the former Yugoslavia, 
Somalia, and Haiti. 


Openness versus Secrecy 


Voicing a typically American sentiment, President Wilson called for “open cove- 
nants of peace, openly arrived at.”* Free-wheeling deliberation and the free flow 
of information are the lifeblood of democracy. Because democracies celebrate the 
“right to know,” a free press must dig up information about public policy, including 
defense and foreign policy. 

Openness in foreign affairs has some advantages. When more people take 
part in deliberations, policymakers have more information and hear more view- 
points. As in domestic affairs, free speech and a free press expose ineptitude and 
wrongdoing. Presidents must take blame for policy blunders, as did President 
John Kennedy for the failed Bay of Pigs invasion of Cuba in 1961. A New York 
Times reporter learned of the operation, but the paper decided not to publish key 
details. In hindsight, Kennedy later told a Times editor that if the paper had gone 
ahead with the full story, the invasion would not have taken place and the nation 
would have avoided a costly blunder.** In a case involving publication of secret 
papers on the Vietnam War, Justice Potter Stewart wrote, “In the absence of the 
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Covert operation—a secret attempt to 
influence political, military, or economic 
situations abroad, often involving the use of 
force. 


governmental checks and balances present in other areas of our national life, the 
only effective restraint upon executive policy and power in the areas of national 
defense and international affairs may lie in an enlightened citizenry—in an in- 
formed and critical public opinion which alone can here protect the values of 
democratic government.” 

Secrecy also has its advantages, which is why the government may require 
oaths (see the Pledges and Promises box). Justice Stewart continued that other 
nations could not deal with our government without confidentiality. “And 
within our own executive departments, the development of considered and 
intelligent international policies would be impossible if those charged with their 
formulation could not communicate with each other freely, frankly, and in con- 
fidence.”** Deliberation about foreign policy options requires blunt assessments 
of foreign leaders, which officials would hesitate to offer if those leaders could 
soon read them. 

The United States also engages in covert operations, secret attempts to 
influence political, military, or economic situations abroad. Covert operations may 
include financial support for friendly political factions and the quiet use of force 
against terrorists. 
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agreement by signing the same.” ee 
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Sometimes oaths of secrecy have forced Americans to forgo honors they might other- 
wise enjoy. During World War Il, the U.S. Marines enlisted Navajos to send messages in ‘their 
native language. Navajo was a complex, unwritten language that the Japanese could not 
decipher. Although the "code talkers" performed invaluable service to their country, an oath of 4 
secrecy kept them from discussing their work until the government declassified the rem 
in 1968. 

At other times, Americans have risked their lives to honor pledges of secrecy. In respaneay 
to reports that some American prisoners had collaborated with their captors during the K 
rean War, President Eisenhower established the Code of Conduct. It applies to all nerd 
of the U.S. armed forces for cases in which they face capture by an enemy. Article | declares 

“lam an American, fighting for the forces which guard my country and our way of life. |. am 
prepared to give my life in their defense.” Article V says, "When questioned, should | ne 
a prisoner of war, | am required to give name, rank, service number, and date of birth. | = 
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evade answering further questions to the utmost of my ability. | will make no oral or writte! 
Statements disloyal to my country and its allies or harmful to their cause." 

Even members of Congress must abide by oaths of secrecy. Before gaining access to a 
classified information, House members must agree to the following: "| do solemnly swear lor 
affirm] that | will not disclose any classified information received in the course of my service. 
with the House of Representatives, except as authorized by the House of Representatives ‘ey 
accordance with its Rules." The Senate does not require such an oath." ‘ 
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Covert operations are controversial, not only because they are secret but also 
because they have often failed or backfired. Yet in testimony before a bipartisan 
commission on intelligence, witnesses said that “the United States should main- 
tain a capability short of military action to achieve its objectives when diplomacy 
alone cannot do the job.” In his 2003 State of the Union Address, President George 
W. Bush alluded to the covert use of force: “All told, more than 3,000 suspected ter- 
rorists have been arrested in many countries. Many others have met a different fate. 


Let's put it this way—they are no longer a problem to the United States and our 
friends and allies.”* 


Civilian Control versus Military Prestige 


Experiences with British military power during the Revolution left Americans 
uneasy about military affairs. Anti-Federalists often attacked the Constitution for 
allowing standing armies in peacetime. Although the framers did not bana stand- 
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ing army, Article I, Section 8 of the Con- 
stitution said that appropriations for the 
army could not exceed two years. There 
was less fear of misuse of sea power, so 
there were no barriers to multiyear bud- 
geting for the navy.* 

The military is subject to civilian 
control through the president’s con- 
stitutional authority as commander in 
chief. Under federal law, no one may 
serve as secretary of defense within 10 
years after leaving active duty as a mili- 
tary officer.* Congress has waived this 
provision only once, to allow George 
C. Marshall to serve as secretary of 
defense during the Korean War. His case 
was exceptional. Marshall, who was U.S. 
Army chief of staff during World War II, 
had already proved his civilian creden- 
tials as Truman’s secretary of state. In 
1953, he received the Nobel Peace Prize 
for the Marshall Plan, the effort to rebuild 
Europe after the war. 

Yet while maintaining 
control, Americans have given great 
respect and deference to the military. Ex- 
cept for Presidents Clinton and Obama, 
every chief executive since World War II 
has served in the armed forces. In a 2008 
survey, 70% of respondents said that the 
profession of military officer was one of 
“very great” or “considerable” prestige.” 
In response to complaints that civil- 
ian bureaucrats had second-guessed the 
military during the Vietnam War, recent 
administrations have given commanders 
more leeway to set strategy and tactics. 
Right after the Persian Gulf War, Presi- 
dent George H. W. Bush said, “We would 
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Properly exacutad, the above could overthrow the Cuban Government in a 
matter of hours, providing the plan is implemonted within the next six months, 


ll, Operation GOOD TIMES: 


a, Objective: To disillusion the Cuban population with Castro image by 
distribution of fake photographic material, 


f b. Concept: Prepare a desired photograph, euch a6 an obese Castro 


with two beauties in any situation deeired, cetencihly within a room in the - 
Castro residence, lavishly furnighed, and a table briming over with the moat 
delectable Cuban food with an underlying caption (appropriately Cuban) euch as 
NMy ration ig different,'' Mako as many prints as degired on sterile paper and , 
then distribute over the countryaide by air drape or agents; This should put 
sven a Comanie Dictator in the proper perspective witt thd underprivilogad ~ 
masses, 


12, Operation HEAT 18 ON: 


a, Objective: To create the impression with Castro Government that 
cartain dyed-(n-the-wool Red pilots are planning to defect, thue causing a 
dotrimental tightening of sccurity, 


hb. Concept: St is kuown that Tnuny Coban refugee plots are personally 
acquainted with many of the present CRAF pilots, Accordingly, by utilizing 
all sources available, determine by nama those pllate congidored to be dedicated 
Castro Reds, Then by use of agents, communications, ete, inject into the 
Castro intelligence system the fact that these pre-designated Reds are planning 
to deiect ior monotary and/or ideological reawona, Security crackdown should 
help destroy Castro image and also impose unacceptable restrictions on 
routine (reining activities. i 
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During the 1960s, the United States government sought to destabilize or depose the Castro 
regime in Cuba. A U.S. Army document listed a variety of tactics for doing so. As this 
declassified excerpt suggests, some plans never made it off the drawing board. 
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Unilateralism—the practice of avoiding 
permanent alliances and acting 
independently of other nations. 


Multilateralism—the practice of 
coordinating foreign policy with other 
countries on a long-term basis. 


not have enjoyed such success if someone had tried to micromanage the war from 
Washington, DC.” 


Munich versus Vietnam 


At the 1938 Munich Conference, Britain and France tried to appease Hitler by giv- 
ing in to his territorial demands. The effort backfired, leading to Nazi takeovers of 
Czechoslovakia and Poland. For future generations, appeasement became a dirty 
word, and the avoidance of “Munichs” became a goal of American foreign policy. 
Some policymakers cited the Munich analogy as a reason to pursue the Vietnam War. 
As that conflict dragged on in the late 1960s and early 1970s, doubts about for- 
eign policy activism grew among lawmakers, intellectuals, and ordinary citizens. The 
“Munich syndrome” did not disappear, but next to it now stood a “Vietnam syn- 
drome,” the fear that a new conflict would become long, bloody, and futile. Through 
the 1980s, the United States did use military force in Grenada, Panama, and other 
places, but the operations had limited duration and scope. In early 1991, the Per- 
sian Gulf War loomed as the largest conflict since Vietnam. During congressional de- 
bates, opponents of military action cited Vietnam while supporters cited Munich. A 
few months later, the fast and successful conclusion to the conflict appeared to quell 
the Vietnam syndrome. In 2001, the syndrome declined further with the victory of 
the Afghanistan campaign. Later in the decade, Vietnam analogies again became com- 
mon as the Iraq conflict proved longer and costlier than policymakers had expected. 


Unilateralism versus Multilateralism 


As we saw earlier, the United States was never completely isolationist. Instead, a 
strong tradition in its foreign policy was unilateralism—the practice of avoid- 
ing permanent alliances and acting independently of other nations.*’ This tradi- 
tion was particularly strong through the early twentieth century and, among other 
things, helped defeat the League of Nations. With World War II and its aftermath, 
the United States started to embrace multilateralism—the practice of coordinating 
foreign policy with other countries on a long-term basis. Today, the United States 
takes part in some 300 international organizations, including the United Nations 
(UN), the North Atlantic Treaty Organization (NATO), the International Monetary 
Fund (IMF), the World Bank, and the World Trade Organization (WTO).*° 

Supporters of active U.S. involvement in world affairs dominate both parties, 
although serious disagreements exist over the extent to which the United States 
should rely on multilateral institutions. The basic dilemma is simple. On the one 
hand, policies in concert with other nations are more likely to appear legitimate, and 
such policies can lower costs and risks for the United States. On the other hand, it 
can be hard to reach agreements among many nations; collective decision making is 
always difficult and may limit the ability of the United States to act with a free hand. 

In his 2004 State of the Union address, President Bush tried to resolve the 
dilemma by citing aspects of both traditions. “From the beginning, America has 
sought international support for operations in Afghanistan and Iraq, and we have 
gained much support.” Then he drew a unilateralist line. “There is a difference, how- 
ever, between leading a coalition of many nations, and submitting to the objections 
of a few. America will never seek a permission slip to defend the security of our 
people.” In his 2008 campaign, Barack Obama criticized the administration for 
stressing unilateralism over multilateralism and promised a new approach. “For all 
of our power, America is strongest when we act alongside strong partners.” he said 
on July 15, 2008. “We faced down fascism with the greatest war-time alliance the 
world has ever known. We stood shoulder to shoulder with our NATO allies against 
the Soviet threat, and paid a far smaller price for the first Gulf War because we acted 
together with a broad coalition. We helped create the United Nations—not to con- 
strain America’s influence, but to amplify it by advancing our values.! 
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ORGANIZATION AND COORDINATION 
IN THE EXECUTIVE BRANCH 


Mauor Issue 


® Who makes foreign policy, and how do they organize their deliberations? 


Americans have deliberated about not only the content of foreign policy but also its 


processes. That is, we debate how administrations should plan and carry out their 
policies. 


The President 


The president is the key figure in foreign policy and national security. With the par- 
tial exception of war powers, presidential primacy has long had wide acceptance. As 
early as 1800, leading Federalist John Marshall, who would soon become secretary 
of state and later serve as chief justice, called the president “the sole organ of the 
nation in its external relations, and its sole representative with foreign nations.” 
Political rival Thomas Jefferson concurred, arguing that “the transaction of business 
with foreign nations is executive altogether.” Scholars agree that the increasing 
prominence of foreign affairs was a major cause of the growth of presidential power 
in the twentieth century. Presidential preeminence is evident in foreign policy doc- 
trines bearing the names of Truman, Eisenhower, Nixon, Carter, Reagan, and Bush.” 

Despite periods of divided government (different parties in control of the Con- 
gress and presidency) and the congressional activism of the post-Vietnam/Water- 
gate period, presidents bring substantial assets to foreign policy decision making. 
As with executive powers more broadly, the president’s role stems from the words of 
the Constitution and the president’s own character and style. 

Under the Constitution, Congress has the exclusive power of declaring war. Only 
five times has the United States fought under a congressional declaration of war: the 
War of 1812, the Mexican-American War, the Spanish-American War, World War I, 
and World War II.*° On many other occasions, however, the president has used his 
constitutional power as commander in chief of the armed forces to wage military 
conflicts. As we saw in Chapter 14, after the withdrawal of American combat forces 
from Vietnam in 1973, Congress tried to curb presidential warmaking by passing the 
War Powers Resolution over President Nixon’s veto. This law requires the president to 
notify Congress before starting hostilities and to withdraw forces from combat within 
60-90 days unless Congress approves. Nevertheless, presidents have continued to use 
military deployments and the threat of force as tools of foreign policy. And since 1973, 
Congress has specifically authorized the use of force on three occasions: the Persian 
Gulf War in 1991, the war on terror in 2001, and the Iraq war in 2002. 

Presidents use their powers of appointment and treaty making, as well as their 
status as chief executive, to put their own stamp on foreign and defense policies.” 
Article II, Section 3 of the Constitution empowers the president to “receive Ambas- 
sadors and other public Ministers,” which may seem merely ceremonial. According 
to a generally accepted interpretation, this power means that the president decides 
whether to recognize foreign governments after a revolution or regime change. More 
generally, this power to shape the content of talks with foreign diplomats implies 
the power to define U.S. policy and run the day-to-day business of foreign affairs. 
Unlike Congress, the chief executive sits atop a bureaucracy that is responsible for 
defense and foreign affairs, and so has ready access to information. Unlike Congress, 
a single leader can act with dispatch, consistency, and secrecy, especially in a crisis. 


The National Security Council 


The secretaries of state and defense both belong to the National Security Coun- 
cil (NSC). The 1947 National Security Act created the NSC to harmonize foreign, 
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economic, intelligence, and defense policy. Other members include the president and 
vice president, plus any other officials that the president names. Each member brings 
different organizational perspectives, with the secretary of defense representing the 
military, the secretary of state speaking for the diplomats, and so on. Presidents have 
often used NSC meetings to harness these clashing viewpoints into productive delib- 
eration. As President Eisenhower said, “[T]he NSC debates never failed to give me a 
deeper understanding of questions. In several instances, I might add, such delibera- 
tions persuaded me to reverse some of my preconceived notions.””’ 

The position of Assistant to the President for National Security Affairs—or 
National Security Adviser—began in 1951. The adviser’s appointment is not sub- 
ject to congressional approval and the adviser typically does not give congressional 
testimony. Presidents may rely heavily on the adviser when they want to bypass the 
departmental bureaucracy or play a personal role in foreign policy. Advisers aid in 
White House deliberations by offering analyses that are free from agency interests. 
Dick Cheney, former White House chief of staff and future vice president, said in 
1986 that the adviser “is in a position to bring to all the internal debate and contro- 
versy that’s bound to reign between those departments the kind of broad, generalist 


view that only the president shares, and is vital to have.” 


Sa Se, 

National Security Adviser—the Assistant 
to the President for National Security Affairs, 
who runs the day-to-day operations of the 
National Security Council. Some advisers 
have confined themselves to coordination, 
whereas others have been forceful policy 
advocates. 


Civilian Departments and Agencies 


The national security bureaucracy is as vast as the subject. Consider the Depart- 

ment of State. Contemporary secretaries of state like Colin Powell, who served 

under President George W. Bush or Hillary Clinton, who serves under President 

Obama, are typically distinguished individuals, and many have been foreign policy 
Se s luminaries. The secretary’s main job is to act as the president’s principal adviser on 
E >: foreign affairs. The secretary also leads the State Department bureaucracy, includ- 
ing embassies around the world and missions to international organizations. Most 
ambassadors are career diplomats, but presidents often give these jobs to people 
from outside the Department. Some of these appointments are rewards for politi- 
cal support (the Bahamas embassy is a plum assignment); others represent efforts 
to control the implementation of foreign policy. Presidents have frequently clashed 
with the State Department’s career officials when they think that those officials 
undermine administration policy. In 2000, al Qaeda bombed an American naval 
vessel, the USS Cole, while it was in Yemen. President Clinton vowed to punish the 
bombers and specifically directed the FBI to investigate, but in the following year, 
the U.S. ambassador to Yemen barred the leader of the FBI team from returning to 
the country. The ambassador, a career diplomat, was reportedly engaged in a per- 
sonal feud and a turf battle over the handling of the investigation.® 

Some specialized foreign policy agencies have ties to the State Department, 
though are independent of it. The U.S. Agency for International Development 
(USAID) runs nonmilitary aid programs. A Reagan-era organization, the National 
Endowment for Democracy (NED) supplies advice and assistance to newly democ- 
ratizing states. NED focuses on the nuts and bolts of democratization, giving advice 
about such concrete matters as how to run elections or draft laws to protect freedom 
of the press. 

Three Cabinet departments, Commerce, Treasury, and Agriculture, frequently 
take part in international economic policy. The Treasury Department plays a 
central role in efforts to manage the global economy. Its Office of Terrorism and 
Financial Intelligence seeks to shut off the money flow to rogue nations, terrorists, 
money launderers, and drug traffickers.“ Commerce works to promote Ameri- 
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Although some diplomatic 
jobs are glamorous, working in 
American embassies can be difficult and 


dangerous. On August 7, 1998, followers can exports. Together with State and Defense, Commerce shares responsibility for 
of Osama bin Laden bombed the U.S. reviewing export applications for technologies with both civilian and military appli- 
embassies in Nairobi, Kenya, and Dar es cations. Defense officials routinely accuse Commerce of favoring exports over security 
Salaam, Tanzania, killing 258 people and needs. Commerce officials claim that restrictions are often pointless since firms from 


injuring more than 5,000. other Western countries would just step in and sell the same technologies. In 2002, 
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Congress established the Department of Homeland Security. Its many diverse func- 


tions include safeguarding the nation against terrorist incidents (see Chapter 15 on 
bureaucracy). 


The Military 


Across the Potomac River in Arlington, Virginia, stands the Defense Department’s 
headquarters. The Pentagon covers 29 acres, with 17.5 miles of corridors and 23,000 
employees. Although Congress appropriates funds, the Department of Defense 
(DOD) helps shape the budgets that determine how much goes for military person- 
nel and other purposes. DOD trains the nation’s armed forces and, at the direction 
of the president and Congress, plans and carries out American military operations. 
It also maintains a global system of bases and a supporting network of communi- 
cations and intelligence systems. As with secretaries of state, secretaries of defense 
often play a very important part in setting policy, either by virtue of their expertise 
or by dint of their close ties to the president.” 

Aside from the Coast Guard, part of the Department of Homeland Security, the 
nation’s armed services report to the secretary of defense. The U.S. Army is the largest 
of the armed services, with nearly half a million active duty personnel (see Table 19-1). 
It defends the nation’s land mass, fights the nation’s wars overseas (most recently in 
Iraq and Afghanistan), and operates bases in dozens of countries.” Many active duty 
officers are graduates of the U.S. Military Academy at West Point, New York. 

The U.S. Navy deploys vessels around the world. With more than 300,000 peo- 
ple on active duty, it has 284 ships and more than 3,700 aircraft. Most of the latter 
operate from aircraft carriers, which 
often sail to regions where danger- 
ous situations loom or are under way. 
The U.S. Naval Academy at Annapolis, 
Maryland, provides the navy with many 
of its officers. The academy does the 
same for the U.S. Marine Corps, which 
is part of the Department of the Navy. 
With 186,000 active duty marines, the 
Corps places a unique emphasis on 
speed and maneuver. It maintains ex- 
peditionary forces ready to land on 
beaches and enables the United States 
to respond quickly to unfolding crises. 

The 333,000 active duty personnel 
of the U.S. Air Force defend the United 
States through control of air and space. It 
can deliver forces anywhere in less than 
48 hours. In addition to combat, it car- 
ries out peacekeeping and humanitarian 
missions. The U.S. Air Force Academy is 
in Colorado Springs, Colorado. 

Since the end of the draft in 1972, 
all members of the armed forces have 
been volunteers. In addition to those who make the military their main occupa- 
tion, the armed forces can also tap the Reserves and National Guard. During normal 
times, members of both work in civilian jobs, committing one weekend a month and 
two weeks a year to training and service. Reservists are always under the president’s 
authority. National Guard units normally serve under the command of state gover- 
nors, but the president can call them into active national duty. When the president 
declares a national emergency, Reserve and Guard units may serve on active duty for 
up to two years. Many have fought in Iraq and Afghanistan, often more than once. 


PHOTO ESSAY 


Joshua Lawrence Chamberlain 
Not all the leaders of the U.S. Army have 

been graduates of West Point. Some have 
embodied the ideal of the “citizen soldier," 


up arms, and then returns to the civilian 


graduated Phi Beta Kappa. After graduate 


who comes from another walk of life, takes 


National Security and Foreign Policy 


world at the war's end. One example is Joshua 
Lawrence Chamberlain. Born in 1828, he attended Bowdoin College in Maine, where he 


study at Bowdoin and Bangor Theological 


Seminary, he became a professor of rhetoric at Bowdoin. He seemed destined for 

a peaceful life as an academic. When the Civil War broke out, however, he felt the 
patriotic duty to serve in the army. Despite the reluctance of the college to give up a 
faculty star, he enlisted in the army as an officer. During the 1863 Battle of Gettysburg, 
he defended a crucially important hill by leading an audacious bayonet charge against 
the attacking Confederates. His victory was a key episode in the battle and earned him 
the Medal of Honor. After the war, he won the governorship of Maine and then served 
a dozen years as the president of Bowdoin College.” 
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Intelligence—the effort to understand the 
aims and capabilities of foreign nations and 
groups (e.g., terror organizations), especially 
when they may threaten national security. 


1970 
1975 
1980 
1985 
1990 
i935 
2000 
2005 
2007 
2008 


AND EXPENDITURES 


Active Duty Personnel 


ACTIVE DUTY MILITARY PERSONNEL 


Defense Expenditures 


(in billions) (in billions of 2000 dollars) 
3,064,760 CWAowi| 
2,128,120 262.7 
2,050,627 267.1 
WD. A[y\| (ORY? 356.5 
2,043,705 382.7 
1,518,224 305.9 
1,384,338 294.4 
1,378,014 407.4 
1,380,082 422.1 
1,402,227 461.3 


After the end of the Cold War, defense spending and the ranks of the armed forces both 
shrank. In the early years of the twenty-first century, the war on terror and the Iraq war 
led to a large increase in spending but not in personnel. 


Source: “Active Duty Military Personnel 1940-2007," www.infoplease.com/ipa/A0004598. html; 
Department of Defense, "Active Duty Military Personnel Strengths by Regional Area and by Country 
(309a), December 31, 2008," www.siadapp.dmdc.osd.mil/personnel/MILITARY/history/hst081 2. 

pdf, accessed July 16, 2009; U.S. Office of Management and Budget, Budget of the United States 
Government, Fiscal Year 2010, Historical Tables, www.whitehouse.gov/omb/budget/fy2010/assets/ 
hist.pdf, accessed July 16, 2009. 


The conflict in Iraq is just the latest reminder that serving in the military means 
accepting the risk of death (see Figure 19-3). War deaths are particularly tragic 


Death in War 


Iraq War 


Persian Gulf War 


Vietnam War 


Korean War 


World War II 


World War | 


is for deaths as of July 16, 2009. 


Source: Hannah Fischer, Kim Klarman, and Mari-Jana "M-J" Oboroceanu, “American 


War and Military Operations Casualties: Lists and Statistics," Congressional 


Research Service, May 14, 2008, at www.fas.org/sgp/crs/natsec/RL32492.pdf, 


accessed May 22, 2009. 
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because they happen at such an early age. Of the 3,866 
Americans who died in Iraq between 2003 and 2005, 
more than 80% were age 30 or younger. 


The Intelligence Community 


There is no single definition of foreign policy intelligence.® 
Among other things, intelligence seeks to understand the 
aims and capabilities of foreign nations and groups (e.g., 
terror organizations), especially when they may threaten na- 
tional security. 

When most people think of intelligence, they picture 
spies for the Central Intelligence Agency (CIA). Secret 
agents do supply the CIA with a good deal of information, 
and they sometimes use exotic devices, just as their Holly- 
wood counterparts do. But much intelligence comes from 
other sources, especially now that so much information is 
available electronically. Many CIA employees do the un- 
glamorous work of studying foreign language documents, 
news clips, and Web sites. In 2004, a CIA analyst wrote, 
“The world today abounds in open information to an ex- 
tent unimaginable to intelligence officers of the Cold War. 
When the Soviet Union sent the first man into space in 
1961, secretive officials revealed little and lied even about 
the location of the launch site. In contrast, television 
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reports, Internet sites, and newspaper articles heralded China’s first manned flight 
into orbit last year.”°° 

The CIA is only one part of a much larger intelligence community. Altogether, 
intelligence agencies spend around $48 billion annually.*’ The biggest are the 
National Security Agency (NSA) and the National Reconnaissance Office (NRO). 
The NSA monitors foreign communications systems and handles code breaking. The 
NRO gathers and analyzes data from spy satellites. The State Department has its 
own intelligence branch, the Bureau of Research and Intelligence. And each of the 
armed services has an intelligence arm in addition to the Defense Department’s 
overarching Defense Intelligence Agency. 

Deliberation about foreign policy depends on good intelligence. Sometimes, 
however, intelligence has been incomplete or wrong. Before Pearl Harbor, intelli- 
gence analysts received conflicting signals about Japanese aims, and they could not 
sort out true signs from false ones.®* In 1950, the invasion of South Korea shocked 
American policymakers who did not think that North Korea would make such a 
move.” A greater shock came 51 years later, with the attacks on the Pentagon and 
the World Trade Center. In the months before September 11, 2001, different intel- 
ligence services had different hints of the terrorists’ plans but could not assemble 
them into a coherent picture. 

Yet another surprise came from Iraq. Before the 2003 invasion, the government 
assumed that Saddam Hussein had restarted his nuclear weapons program and was 
developing stockpiles of chemical and biological weapons. “All of this was based 
on the assessments of the U.S. Intelligence Community,” a government commis- 
sion observed. “And not one bit of it could be confirmed when the war was over.” 
Although other nations also thought that Iraq had weapons of mass destruction, 
said the commission, “in the end it was the United States that put its credibility on 
the line, making this one of the most public—and most damaging—intelligence 
failures in recent American history.” 

With both the 9/11 attacks and Iraq, failure had a variety of causes. One was 
bureaucratic. Comprising nearly 100,000 people in 16 government organizations, 
the intelligence community is hard to manage. According to the commission that 
studied the 9/11 attacks, “Information was 
not shared, sometimes inadvertently or 
because of legal misunderstandings. Analy- 
sis was not pooled. Effective operations 
were not launched. Often the handoffs of 
information were lost across the divide sep- 
arating the foreign and domestic agencies of 


DIGITAL X-RAY DETEC OR PANEL 


Agents use the hollow container, which seems to be a silver dollar, to hide messages or film. And why does the CIA need a robot catfish? According 


to Dr. Donald Kerr, who was CIA's deputy director for science and technology, "This is the kind of 
you get a censored package or collect materials close to a source where you don’t want to revea 
as a fish; it moves in a quite realistic way.” 
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the government.”” In the decade before the attacks, a dozen high-level studies had 
recommended reforms in intelligence and counterterrorism.” In 1999, the Hart- 
Rudman Commission made an unnerving forecast of what would happen two years 
later: “States, terrorists, and other disaffected groups will acquire weapons of mass 
destruction and mass disruption, and some will use them. Americans will likely die 
on American soil, possibly in large numbers.””° 

In 2004, Congress set up the Office of the Director of National Intelligence. 
The whole community would report to the director, who in turn could supply the 
White House with comprehensive intelligence. The idea was that more coherent 
analysis would improve deliberation. Critics soon began to wonder. “Did ‘the sys- 
tem work’ on May 1, 2010, when Faisal Shahzad attempted to detonate explosives 
in Times Square?” asked the Bipartisan Policy Center. “Or was a lot of luck involved 
because of the plot’s rushed nature?” 

Though the executive branch tends to dominate decisions about intelligence 
and other aspects of foreign policy, it hardly acts alone. 


‘ CONGRESS, COURTS, INTEREST GROUPS, 


AND PUBLIC OPINION 


Mauor Issue 


® How should Congress, the courts, interest groups, and public opinion influence 
decisions on foreign policy and national security? 


Few deny that the president has unique strengths in handling international crises, 
but not all power resides in the White House. Congress has its say in foreign policy, 
and both the president and the lawmakers must answer to the voters. Courts and 
interest groups also play a part in shaping decisions on foreign policy and national 
security. Presidents sometimes complain about these influences, but broad delib- 
eration and accountability are essential because concentrated power invites abuse. 


Congress 


The Constitution gives Congress several powers that are relevant to the making of 
foreign policy.” The power of the purse enables lawmakers to determine what forces 
are available to the Defense Department and to keep the president from spend- 
ing money on policies that Congress disapproves. In 1973, for example, Congress 
cut off funds for military operations in Southeast Asia, effectively ending Ameri- 
can involvement there. Congress uses its power over foreign commerce because 
trade involves hundreds of billions of dollars and millions of jobs. Lawmakers often 
heed claims from business and labor groups who say that they suffer from other 
nations’ trade practices. Congress as a whole (by simple majorities) must also 
approve multilateral trade agreements, such as the Central American Free Trade 
Agreement (CAFTA) or agreements under the World Trade Organization. 

The Senate can also use its confirmation power to influence policy. For example, 
President George W. Bush could not overcome a Senate filibuster of John Bolton, his 
nominee for ambassador to the United Nations. Although he was able to grant Bolton 
a temporary recess appointment, the controversy was a clear sign that Senate Demo- 
crats were less willing to grant the president a free hand. Key senators sometimes hold 
up nominations as a way of influencing policy, either by killing the nomination out- 
right or by wringing policy concessions from the president in exchange for approval. 

The Senate also has a big role in foreign policy because of its treaty power.” 
Because treaties must gain the approval of two-thirds of attending senators, the Sen- 
ate can kill treaties relatively easily.” Since the founding, though, more than 1,500 
treaties have gained approval, and only 21 have failed in a Senate vote.”* The numbers 
fail to tell the whole story, however. Some of the treaties that lost in the Senate have 


CHAPTER 19 National Security and Foreign Policy 


involved key issues, such as the League of Nations, In 1999, the 
Senate defeated U.S. participation in the Comprehensive Test 
Ban Treaty, a top priority for President Clinton. 

The small number of treaties that have fallen in the Senate 
is also misleading because presidents seldom submit treaties 
likely to fail. President Jimmy Carter refrained from sending 
a major arms control treaty to the Senate, and President Bill 
Clinton did the same with the 1997 Global Warming Conven- 
tion, both times because the treaties faced certain defeat. A 
prudent president also tries to shape treaties to take account 
of the concerns of key senators, sometimes by including them 
in the delegation that negotiates the treaty. 

The Senate has choices other than simply accepting or 
rejecting a treaty. It can attach amendments, which require 
new talks with the other signing nations. It can also pass res- 
ervations, understandings, or declarations. Such statements 
do not change the treaty itself and do not automatically trig- 
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As we noted in Chapter 14, many agreements with foreign 1919, the Senate rejected the Treaty of Versailles and its provision for 
nations do not require formal treaties (and therefore approval a League of Nations. The treaty's chief Senate critic was Henry Cabot 


by two-thirds of the Senate). The president makes some of 
these “executive agreements” on his own authority, and some 
the House and Senate subsequently approve by majority votes. 
In 1972, Congress passed the Case Act, which requires the sec- 
retary of state to provide Congress with the text of executive agreements." 

The Case Act was part of a congressional resurgence in foreign affairs that fol- 
lowed Vietnam. In the 1970s, Congress set out to balance the president’s superior 
access to information, which had long provided a rationale for presidential primacy. 
Congress expanded its own support agencies; demanded more testimony from 
national security officials, including millions of pages of reports and answers to 
congressional inquiries from the bureaucracy; and more than doubled the number 
of staff available to congressional committees and individual lawmakers. 

By veto-proof majorities, Congress stopped all U.S. military activities in South- 
east Asia (1973), imposed an arms embargo on Turkey in response to the Turkish 
invasion of Cyprus (1974), banned covert aid to anti-Communist factions in the 
civil war in Angola (1975-1976), prohibited U.S. aid to Contra rebels in Nicaragua 
(on and off from 1982), and imposed economic sanctions on South Africa over 
Reagan administration objections (1986). Congress also placed restrictions or man- 
dates on broad ranges of policy—war powers, intelligence, and covert operations. 

The presidency of George W. Bush confirmed what Alexander Hamilton wrote: 
“Tt is of the nature of war to increase the executive at the expense of the legislative 
authority.”*! Although many lawmakers became critical of the administration's han- 
dling of Iraq and the war on terror, they continued to finance these operations. Sena- 
tor Carl Levin (D-MI), chair of the Senate Armed Services Committee, argued for 
more limits on executive power: “The president needs a check and a balance.” De- 
fense Secretary Robert Gates, who would continue in his job under President Obama, 
warned against congressional micromanagement: “The complexity of managing the 
flow of units, individuals and capabilities to two active combat theaters is enormous 
and does not lend itself to simplistic or to simple legislative prescriptions.”*’ 

An even more basic issue is whether Congress deliberates properly about for- 
eign policy. Lawmakers face multiple demands on their time, which distract them 
from studying international affairs. In the fall of 2002, the Bush administration pro- 
vided Congress with a classified assessment of the evidence for weapons of mass 
destruction in Iraq. To see the 92-page document, senators and House members 
had to walk to a guarded vault in a Senate office building. They could not take notes 
or bring staff. At most, only six senators and few House members read beyond a 
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Lodge, chair of the Foreign Relations Committee. In this political 
cartoon, Lodge escorts the battered Treaty from the Senate Foreign 


606 


CHAPTER 19 


National Security and Foreign Policy 


five-page summary.** Had more lawmakers read the document itself, they might 
have raised more questions about its accuracy. 

The sheer number of members of Congress is a problem for deliberation. John 
Hamre, undersecretary of defense from 1993 to 1997, testified before the Senate 
Appropriations Committee: “There are 54 members on the House Armed Services 
Committee. All of the energy of the leadership is devoted to running the commit- 
tee. You cannot do deliberation with a committee of 50. Have you ever testified over 
there in front of them? By the time you get through the second row, boy, you have 
run out of good questions, but you have not run out of questions.”* 

Political polarization has also affected deliberation, for both good and ill. Sharp 
partisan disagreement encourages each side to lay out its reasoning and identify 
weaknesses in the other side’s arguments. On the same day in May 2009, for instance, 
President Obama and former vice president Cheney gave detailed speeches explain- 
ing their divergent viewpoints on terrorism. Throughout the political community, 
this long-range “debate” generated productive discussion about the treatment 
of terror suspects. Sometimes, however, the focus of discussion shifts away from 
the merits of public policy. A report by the Council on Foreign Relations says that 
the problem is less a matter of increased partisanship than “decreased deliberation 
and interaction between parties.’*° The Council emphasizes that the deliberation 
does not have to be passionless or even polite, but it must entail a genuine exchange 
of views. Instead, the Council and other critics contend, members of Congress too 
often attack one another on national security without actually debating the issues. 


Courts 


Federal courts are active in domestic affairs but have generally deferred to the other 
two branches in foreign affairs, especially during wartime. The Supreme Court did 
not interfere with Lincoln’s exercise of war powers during the Civil War or the Roos- 
evelt administration’s removal of Japanese Americans from the West coast during 
World War II. The Supreme Court spurned challenges to the constitutionality of the 
Vietnam-era draft by denying standing to draftees, taxpayers, and others. The Court 
often invoked the doctrine of “political questions,” saying that matters of national 
security belonged to the president and Congress. 

The courts, however, have not been entirely passive. After the Civil War, the 
Supreme Court ruled in one case that Lincoln had pushed his powers beyond consti- 
tutional limits. And in the 1952 Youngstown case, the Court declared that President 
Truman’s seizure of the steel mills was unconstitutional despite the administration’s 
claim that an industry-wide strike threatened access to military equipment during 
the Korean War.*” When government action in the name of national security affects 
civil liberties, the courts sometimes curb that action. In the 1971 “Pentagon Papers” 
case, the Supreme Court voided efforts by the Justice Department to prevent the New 
York Times from publishing excerpts from a classified (and illegally leaked) Pentagon 
study of U.S. policy in Vietnam. It held that freedom of the press trumped national 
security claims, especially in a case involving prior restraint (i.e., prevention of publi- 
cation)."* In a 2004 case involving an American who allegedly fought for the Taliban, 
the Court ruled that he should have the chance to challenge his detention. Justice 
Sandra Day O’Connor wrote that “a state of war is not a blank check for the President 
when it comes to the rights of the Nation’s citizens.” Whatever wartime powers the 
executive branch may have, she continued, the Constitution “most assuredly envi- 
sions a role for all three branches when individual liberties are at stake”®® In three 
additional cases that grew out of the war on terror, the Court ruled against executive 
branch actions or policies (see Chapter 6). 

Even when the executive and legislative branches battle over foreign policy pow- 
ers, the courts hesitate to step in. In 1979, Senator Barry Goldwater filed suit against 
President Carter for cancelling the mutual defense treaty between the United States 
and Taiwan. Goldwater argued that just as the Senate must approve treaties, so it 
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must agree to their abrogation. (The Constitution itself is silent on the question.) 
Various members of Congress later sued Presidents Reagan, Bush, and Clinton for 
violating the War Powers Resolution. In all of these cases, federal courts dismissed 
the suits, meaning that the judiciary would neither settle disputes over the law’s 
application nor rule on its constitutionality. 

A 1978 law established two special courts, the U.S. Foreign Intelligence Surveil- 
lance Court (FISC) and the U.S. Foreign Intelligence Surveillance Court of Review 
(Court of Review), composed of federal judges to evaluate applications for court 
orders authorizing electronic surveillance of those suspected of threatening 
national security. The idea behind the law was to strike a balance between civil liber- 
ties and the need for intelligence. In response to a 2005 news story that the National 
Security Agency had conducted wiretaps without FISC approval, Congress revised 
the law but left its basic structure in place. In any case, FISC has apparently not been 
a huge barrier to the executive branch. Since 1979, it has approved more than 99% 
of the applications presented by the intelligence community.” 


Interest Groups 


Do narrow interests shape foreign and defense policies at the expense of the 
national interest? Some blame big business, especially the military-industrial com- 
plex that President Eisenhower warned against. One difficulty in assessing the 
impact of American businesses is that these interests often point in the same direc- 
tion as American strategic interests. Additionally, business is seldom monolithic. 
Exporting industries favor liberal trade policies, whereas those fearful of competi- 
tion are protectionist. 

If private interests do not control American foreign policy, business and other 
groups sometimes have considerable influence. In the long congressional fight 
over the extension of normal trade relations with China, lobbying by business was 
instrumental in securing victory over opponents of liberalized trade who stressed 
Beijing’s human rights violations and its role in exporting missiles and materials for 
weapons of mass destruction. 

Ethnic lobbies representing Jews, African Americans, Armenians, Greeks, and 
Poles have also tried to sway American policy about regions of concern to these 
groups. Some contend that foreign interests exert undue influence. Oil reserves 
purportedly give Arab countries great leverage over 
American policy in the Middle East. Filmmaker 
Michael Moore has suggested that Saudi Arabia was 
powerful enough to deflect investigations into the 
September 11 attacks.?! Others make the contrary 
case, arguing that an “Israel Lobby” controls Middle 
East policy.” 

Many groups take part in foreign policy 
debates neither to make money nor to serve for- 
eign interests. Rather, they have strong beliefs about 
the principles that should guide foreign policy. For 
instance, human rights organizations have left their 
mark. Laws now require annual State Department 
reports on human rights around the world and link 
some American foreign aid to human rights records. 
Some groups and individuals, such as the singer 
Bono, have argued on humanitarian grounds for 
relieving the debt burden of poor nations.”* Others 
have argued with equal sincerity that debt relief will 


fail without economic reform.” And at colleges and ‘ N 


universities, students have organized demonstra- In Lafayette 
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tions to protest mass killing in the Darfur region of Square near the White House, activists hold a banner during a rally 
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Public Opinion and the Media 


Except when American lives or interests are directly at stake, many people in the 
United States pay little attention to global affairs. Although some surveys indicated 
majorities saying that they closely followed the conflict in Iraq, figures for other 
international stories were much lower.” Levels of knowledge are also meager. One 
reason for the lack of interest and understanding is that the media skip large parts of 
the globe in their reporting. In 1994, when genocide killed hundreds of thousands 
in Rwanda, the American media were slow to catch on. Meanwhile, events elsewhere 
preoccupied political leaders, resulting in little pressure to act. President Clinton 
later recalled, “With a few thousand troops and help from our allies, even making 
allowances for the time it would have taken to deploy them, we could have saved 
lives. The failure to try to stop Rwanda’s tragedies became one of the greatest regrets 
of my presidency.””° 

The general public arguably does an uneven job of deliberating about foreign 
policy. Tocqueville wrote, “The people feel more strongly than they reason; and if 
present ills are great, it is to be feared that they will forget the greater evils that 
perhaps await them in case of defeat.””” But the people do the fighting and dying in 
foreign wars, and although they might not know the details of foreign policy, one 
could make the case that they do have good judgment on broad issues. 

As we discussed earlier, secrecy may cramp public deliberation on national 
security. Ordinary Americans cannot intelligently discuss whether the government 
is spending too much or too little on the National Security Agency, because the 
figure is secret. In the months before the invasion of Iraq in 2003, the claim that 
Saddam Hussein was developing weapons of mass destruction rested on classified 
intelligence reports. As we have seen, these reports were flawed, but very few people 
had a chance to see them. If more people had gained access to more information, 
would the outcome have been different? No one can say for sure, but the nation 
might have had more informed and thoughtful public debates on the issue. 

Despite limits on public knowledge, presidents and lawmakers fret over polls, 
and certain foreign policy debates take place in the glare of public attention. Public 
opinion can be very important in wartime. The “rally effect” dominates crises or 
in the early stages of military conflict, when the public tends to “rally around the 
flag” and back the president. Right after President Reagan launched an invasion of 
Grenada in 1983, Democratic leaders were highly critical. But in the face of appar- 
ent military success and polls showing strong support for the president, they quickly 
fell silent. Presidents know, however, that public opinion will sour if conflicts drag 
on and casualties mount. Growing disillusionment with Vietnam encouraged 
President Lyndon Johnson to halt the bombing of North Vietnam and Presi- 
dent Richard Nixon to reduce U.S. involvement. Public disaffection emboldened 
congressional opponents of the war to sponsor more antiwar bills, which gained 
ever-larger vote counts after 1970. In the spring of 1973, as noted earlier, Congress 
stopped funding for U.S. combat operations in Southeast Asia. In May 2003, with 
the end of major combat in Iraq, 69% of Americans approved of President George 
W. Bush’s handling of the situation there, compared with 26% who disapproved. 
But after five years and more than 3,000 American deaths, the numbers nearly 
reversed: in November 2008, 65% disapproved and only 32% approved.” 

Opinion on foreign policy reflects partisan polarization. At one time, beliefs 
about war and peace cut across party lines, with a fair number of Republican doves 
and Democratic hawks. As policymakers have sorted themselves into opposing 
camps, so have ordinary citizens. In 2006, one survey found that 73% of Democrats 
thought that it was wrong to take military action in Iraq, compared with 14% of 
Republicans—a 59-point difference. During the 1960s and 1970s, the comparable 
party gap on Vietnam was never more than 18 points.” Current partisan differences 
extend beyond the specific issue of Iraq. When a 2008 poll asked about the nation’s 
ability to achieve its foreign policy goals over the past few years, 69% of Demo- 
crats said that it had decreased, compared with only 38% of Republicans. The same 
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PABPEEEZD | POLARIZATION ON FOREIGN POLICY 


A Widening Partisan Divide over Peace through Strength 


Percent who agreed with “The best way to ensure peace is through 
military strength.” 
IQS) 1999 2002 2003 2007 2009 


Total 57 55 62 53 49 53 
Republican 65 70 72 69 TD 72 
Democrat 56 53 55 44 40 43 
Independent 54 50 62 51 46 53 
Rep-Dem diff. +9 +17 +17 +25 +32 +32 


Increasingly, Republicans and Democrats disagree as to the value of military strength for 
ensuring peace. The 32 percentage point gap in 2009 was among the largest for any of 
the values items in the survey. 


Source: From Pew Research Center for the People and the Press, "Independents Take Center Stage 
in Obama Era," May 21, 2009, at www.people-press.org/report/?pageid=1521. Copyright © 2009. 
Reprinted with permission. 


poll showed that most Democrats favored talks with Hamas and Hezbollah, while a 
majority of Republicans did not.'” For other differences, see Table 19-2. 

From op-ed pieces, to blogs, to noisy marches, to full-page ads in newspapers, 
those seeking to shape national debates use the media to reach a broad audience. 
Opponents of the Iraq War used all of these methods to put pressure on lawmakers 
who had previously supported Bush policy. Although these activities did influence 
some House members and senators, they did not persuade the Bush administration 
to withdraw. And in one case, a tactic backfired. In 2007, the liberal group Moveon 
.org attacked the commander in Iraq with an ad whose headline read, “General 
Petraeus or General Betray-Us?” Public reaction was negative, and antiwar politi- 
cians such as Barack Obama criticized the ad. The result was to distract attention 
from the merits of the issue. 

Americans are not the only ones to use the media. In the early 1960s, when 
Buddhist monks in South Vietnam burned themselves to protest the U.S.—backed 
government in Saigon, they made sure that American TV cameras were present and 
that protest signs were in English. In the six years after the American invasion of 
Iraq, violence claimed the lives of 139 reporters from several countries, more than 
the number who died during the Vietnam War.'*' One report indicated that the 
killers had deliberately targeted the victims in many cases.'* By killing journalists, 
the insurgents ensured that their actions would get attention. Said one American 


officer, “Insurgents count on the media to carry their story.”'”° 


FOREIGN POLICY, NATIONAL SECURITY, AND | 


DELIBERATIVE DEMOCRACY 


To deliberate effectively, people must know what they are talking about. In this 
respect, the United States has serious challenges when it comes to foreign policy and 
national security. As the Myths and Misinformation box suggests, there is much 
room for improvement in Americans’ knowledge of foreign languages and cultures. 

Several reasons may account for this problem. Elementary and secondary 
schools may be doing an uneven job of teaching world history. Popular culture is 
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Myths and Misinformation 
The Public and Foreign Policy i cvs 


Polls have consistently shown that Americans have serious misunderstandings about ore : 
a . 
affairs. Some examples: = 


e na 2005 poll by the Pew Center for the People and the Press, only 46% could ccna 
Israel as the country that had given the Palestinians control of the Gaza strip.'* Abe 


e |nanother 2005 poll, only 20% could name two of the countries (other than the United. : 4 ‘ 
States) with troops in Irag. (By comparison, 719% of Swiss respondents could do 50.) ; 
In the same survey, only 18% could name the secretary-general of the United Nations” 
(Kofi Annan at the time), compared with 76% of the Swiss."°° 4 fe 


se 
e na 2006 National Geographic survey of young Americans, 63% could not find Iraq c on is 4 
a map of the Middle East. Three-quarters could not find Indonesia on a map, even after A 
the 2004 tsunami. Three-quarters thought that English is the world's most common Bs: 


native language, instead of Mandarin Chinese.'° s 


o¥.a0 


Misunderstandings may make a difference in the public's preferences on foreign pola oh 
A 2001 survey asked a sample of Americans to estimate how much of the federal budget 2 
goes to foreign aid. The median estimate was 20%, and the mean was 24%.'” The actual 
figure—including both humanitarian and military assistance—was roughly 1%. Only 5% of © 
respondents came close. In 2003, a group of researchers conducted a “deliberative poll.” They ‘ 
interviewed a sample of Americans and then invited the respondents to gather for a weekend. < 
Respondents received balanced briefing materials on foreign policy issues, and then they met 
in small groups to deliberate about the issues. The deliberations had an impact on knowledge 
and attitudes. By the end of the weekend, most respondents knew how little of the budget 
goes to foreign aid, and support for increasing it went from 20% to 53%, "8 ee, 


part of the problem, too: whereas people in other countries routinely see Ameri- 
can movies and television programs, most Americans see only home-grown fare. 
Americans lag in language skills, with only 9% able to speak both their native lan- 
guage and another language fluently. By contrast, a survey by the European Union 
shows that half of European citizens speak a second language. The highest rate of 
bilingualism was in Luxembourg, where 99% of respondents said they could master 
conversation in a second language.’ Even though the Internet potentially enables 
anyone to get real-time news from international papers and news services, Ameri- 
cans have limited direct access to what people in other countries are saying and 
thinking. For the most part, they have to rely on English-language news sources, 
and as we see in the chapter on the mass media, American news organizations are 
slashing their international bureaus. 

The shortage of language skills affects the operation of government. With too 
few Arabic speakers, the intelligence community had a long backlog of untranslated 
wiretaps of suspected al Qaeda members. On September 10, 2001, the National 
Security Agency intercepted al Qaeda messages saying “Tomorrow is zero hour” and 
“The match is about to begin.” The translations did not take place until several days 
later.'!° These messages did not indicate the location or manner of the attack, so 
prompt translations would not have been enough to avert the disaster. But in com- 
bination with other bits of information, might they have provided important clues? 
Such questions nag the intelligence community. 

Many Americans lack basic background knowledge of international conflicts. 
This problem includes key officials as well as ordinary citizens. In 2006, a Congres- 
sional Quarterly journalist interviewed Representative Silvestre Reyes (D-TX), the 
incoming chair of the House Intelligence Committee: 


Al Qaeda is what, I asked, Sunni or Shia? 
“Al Qaeda, they have both,” Reyes said. “You're talking about predominately?” 
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“Sure,” I said, not knowing what else to say. 
“Predominantly—probably Shiite,” he ventured. 


He couldn’t have been more wrong. 


Al Qaeda is profoundly Sunni. If a Shiite showed up at an al Qaeda club 
house, they’d slice off his head and use it for a soccer ball.!!! 


Foreign travel is one possible remedy for such problems. The more time Ameri- 
cans spend abroad, the more opportunity they have to learn about other languages 
and cultures. Despite an encouraging upward trend, only a small percentage of col- 
lege students do study abroad programs, and mostly for short durations (see the box). 
Members of Congress often go to other countries, but such trips may carry political 
risk: even with strong justification for the travel, political opponents may attack the 
lawmakers for vacationing at taxpayer expense. 

Another problem for deliberation stems from excessive reliance on historical anal- 
ogies that may not fit the situation. Before the 1991 Gulf War and the 2003 invasion 
of Iraq, supporters of the impending action likened Saddam Hussein to Hitler and 
warned of appeasement. Opponents raised the example of the Vietnam War. In fu- 
ture conflicts, no doubt, debaters will in turn draw comparisons to Iraq. “It is great for 
sound bites but it is completely misleading,” said Jeffrey Record, a professor of strategy 
at the United States Air Force’s Air War College. “Reasoning by historical analogy is 
inherently dangerous. It is especially dangerous in the hands of policymakers whose 
command of history is weak and who are pushing specific policy agendas.”'”” Policy- 
makers could use more sophisticated training in historical analysis. Rather than simply 
reach for the most convenient historical analogy, they should carefully weigh similari- 
ties and differences between problems of the present and the past. 

Even if ordinary voters and high officials enhanced their deliberative abilities, 
however, the world of foreign policy and national security would still involve a great 
deal of uncertainty. For several years after the attacks of September 11, 2001, there 
were no major terror incidents on American soil. Did the absence of attacks result 
from the covert operations that President Bush had hinted at? Or were the terrorists 
merely lying low, meticulously planning even bigger murders? Officials with access 
to classified information might know the answer—or perhaps not. As the case of 
Iraq teaches, classified information can be dead wrong. It can also be incomplete. 
In 2002, Secretary of Defense Donald Rumsfeld said: 


Reports that say that something hasn’t happened are always interesting to me, 
because as we know, there are known knowns; 
there are things we know we know. We also 
know there are known unknowns; that is to say 
we know there are some things we do not know. 
But there are also unknown unknowns—the 
ones we don’t know we don’t know. And if one 
looks throughout the history of our country and 
other free countries, it is the latter category that 
tend [sic] to be the difficult ones.'"’ 


At times, thoughtful individuals have feared 
that the virtues of American democracy might 
prove fatal weaknesses in the face of international 
threats. First the Nazis, then the Soviets, could mo- 
bilize vast resources for militaristic purposes. Nei- 
ther tolerated any opposition. Both used military 
force when and where they saw fit. No meddle- 
some legislature, courts, media, or public opinion 
hampered foreign policy or military operations. 
For that matter, no institutional constraints lim- 
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Shortly after the attacks of 
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ited even the most ruthless of policies. Yet the to- September 11, someone sent envelopes of deadly anthrax to members of 


talitarian powers lost. Nazi Germany overreached, 


Congress. Marines took part in testing congressional buildings. 
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Study Abroad 


In her 2009 commencement address at New York University, Secretary of State 
Hillary Clinton exhorted the graduates, “Be the special envoys of your ideals; use 
the communication tools at your disposal to advance the interests of our nation 
and humanity everywhere; be citizen ambassadors using your personal and pro- 
fessional lives to forge global partnerships, build on a common commitment to 
solving our planet's common problems.”' As Figure 19-4 suggests, some Ameri- 
can college students are getting an early start on the task by taking study abroad 
programs, which Secretary Clinton likened to “spring training for this century.” 
Although the numbers are growing, they account for only a small fraction of total 
undergraduate enrollment. 

Such programs can benefit the United States in some important ways. 
According to the Association of International Educators, “At the heart of public di- 
plomacy, in our view—and essential to the success of the rest of it—is the critical 
task of building, conducting, and sustaining the long-term relationships through 
which the world most fundamentally ‘knows’ Americans and forms its core assump- 
tions about what America ‘is.”'' As Secretary Clinton’s “citizen ambassador” refer- 
ence suggests, American students can improve their country’s reputation through 
simple acts of courtesy, respect, and service. Unfortunately, the converse is also true: 
rudeness and disorderly conduct can reinforce the image of “the ugly American.” 

Direct and prolonged exposure to other languages and cultures can deepen 
students’ knowledge of international affairs and better equip them to take part 
in public discussions of foreign policy issues. It also deepens their knowledge 
of their own country. Study abroad helps students compare the United States 
to other countries, and grasp the ways in which the world looks at Americans. 
Students come back with a better appreciation for their country’s virtues, vices, 
and unique characteristics. 
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FIGURE 19-4 In the 2007-2008 academic year, 262,416 Americans studied 
abroad, an increase of 8.5% from the year before. U.S. student participation in 
study abroad more than doubled over the previous decade. Nevertheless, the great 
majority of American undergraduates do not study abroad. 


Source: Copyright © 2009 by Institute of International Education (IIE). Reprinted with 
permission. 
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falling victim to flawed strategy borne of Hitler’s madness. The Soviet challenge 
also failed, in large part because of the inherent flaws of Communism and the 
inability of the Soviet economy to keep up with that of the West. 

In his inaugural address, President Obama struck a hopeful note about the 
nation’s ability to prosper in a dangerous world: 


Recall that earlier generations faced down fascism and communism not just 
with missiles and tanks, but with the sturdy alliances and enduring convic- 
tions. They understood that our power alone cannot protect us, nor does it 
entitle us to do as we please. Instead they knew that our power grows through 
its prudent use; our security emanates from the justness of our cause, the 
force of our example, the tempering qualities of humility and restraint.''° 


~_ SUMMARY 


Although Americans have sometimes had mixed feelings about involvement in 
international affairs, the United States has never been truly isolationist. And since 
the middle of the twentieth century, it has been one of the world’s great powers. 

In making decisions about foreign policy and national security, Americans 
have grappled with several pairs of conflicting impulses: moralism versus pragma- 
tism, openness versus secrecy, civilian control versus military prestige, the Munich 
syndrome versus the Vietnam syndrome, and unilateralism versus multilateralism. 
These conflicting strains of thought continue to inform debates. 

Presidents have traditionally taken the lead in foreign policy, and in recent de- 
cades, they have been able to rely on an elaborate national security establishment 
stretching from the National Security Council on the White House grounds, to vari- 
ous civilian agencies, to American armed forces around the globe. They also count 
on the intelligence community for foreknowledge of world events, but intelligence 
has not always been correct. 

The Congress, the courts, interest groups, and public opinion all exert serious 
influence in this area. In deliberating about foreign policy, officials, activists, and 
ordinary citizens must draw on their stock of knowledge about world affairs. Too 
often, this stock has been skimpy. 


KEY TERMS 


American exceptionalism p. 593 Isolationism p. 589 National Security Adviser p. 600 
Containment p. 590 Monroe Doctrine p. 589 Preemption p. 592 

Covert operation p. 596 Multilateralism p. 598 Unilateralism p. 598 

Foreign policy p. 588 National security p. 588 
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APPENDIX A 


The Declaration of Independence 


IN CONGRESS, July 4, 1776* 
The unanimous Declaration of the thirteen united states of America 


When in the Course of human events, it becomes necessary for one people to dis- 
solve the political bands which have connected them with another, and to assume 
among the powers of the earth, the separate and equal station to which the Laws of 
Nature and of Nature’s God entitle them, a decent respect to the opinions of man- 
kind requires that they should declare the causes which impel them to the separation. 

We hold these truths to be self-evident, that all men are created equal, that they 
are endowed by their Creator with certain unalienable Rights, that among these 
are Life, Liberty and the pursuit of Happiness.—That to secure these rights, Gov- 
ernments are instituted among Men, deriving their just powers from the consent 
of the governed,—That whenever any Form of Government becomes destructive 
of these ends, it is the Right of the People to alter or to abolish it, and to institute 
new Government, laying its foundation on such principles and organizing its pow- 
ers in such form, as to them shall seem most likely to effect their Safety and Hap- 
piness. Prudence, indeed, will dictate that Governments long established should 
not be changed for light and transient causes; and accordingly all experience hath 
shewn, that mankind are more disposed to suffer, while evils are sufferable, than to 
right themselves by abolishing the forms to which they are accustomed. But when 
a long train of abuses and usurpations, pursuing invariably the same Object evinc- 
es a design to reduce them under absolute Despotism, it is their right, it is their 
duty, to throw off such Government, and to provide new Guards for their future 
security.—Such has been the patient sufferance of these Colonies; and such is now 
the necessity which constrains them to alter their former Systems of Government. 
The history of the present King of Great Britain is a history of repeated injuries and 
usurpations, all having in direct object the establishment of an absolute Tyranny 
over these States. To prove this, let Facts be submitted to a candid world. 


He has refused his Assent to Laws, the most wholesome and necessary for the 
public good. 


He has forbidden his Governors to pass Laws of immediate and pressing 
importance, unless suspended in their operation till his Assent should be 
obtained; and when so suspended, he has utterly neglected to attend to them. 


He has refused to pass other Laws for the accommodation of large districts of 
people, unless those people would relinquish the right of Representation in 
the Legislature, a right inestimable to them and formidable to tyrants only. 


He has called together legislative bodies at places unusual, uncomfortable, and 
distant from the depository of their public Records, for the sole purpose of 
fatiguing them into compliance with his measures. 


* Early versions of the Declaration of Independence differ in capitalization and punctuation. This is the 
official version of the text maintained by the National Archives in Washington, DC. It is available at 
www.archives.gov/exhibits/charters/declaration_transcript.html. 
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He has dissolved Representative Houses repeatedly, for opposing with manly 
firmness his invasions on the rights of the people. 


He has refused for a long time, after such dissolutions, to cause others to 
be elected; whereby the Legislative powers, incapable of Annihilation, have 
returned to the People at large for their exercise; the State remaining in 
the mean time exposed to all the dangers of invasion from without, and 
convulsions within. 


He has endeavoured to prevent the population of these States; for that 
purpose obstructing the Laws for Naturalization of Foreigners; refusing to 
pass others to encourage their migrations hither, and raising the conditions of 
new Appropriations of Lands. 


He has obstructed the Administration of Justice, by refusing his Assent to 
Laws for establishing Judiciary powers. 


He has made Judges dependent on his Will alone, for the tenure of their 
offices, and the amount and payment of their salaries. 


He has erected a multitude of New Offices, and sent hither swarms of Officers 
to harrass our people, and eat out their substance. 


He has kept among us, in times of peace, Standing Armies without the 
Consent of our legislatures. 


He has affected to render the Military independent of and superior to the 
Civil power. 


He has combined with others to subject us to a jurisdiction foreign to our 
constitution, and unacknowledged by our laws; giving his Assent to their Acts 
of pretended Legislation: 


For Quartering large bodies of armed troops among us: 


For protecting them, by a mock Trial, from punishment for any Murders 
which they should commit on the Inhabitants of these States: 


For cutting off our Trade with all parts of the world: 

For imposing Taxes on us without our Consent: 

For depriving us in many cases, of the benefits of Trial by Jury: 
For transporting us beyond Seas to be tried for pretended offences 


For abolishing the free System of English Laws in a neighbouring Province, 
establishing therein an Arbitrary government, and enlarging its Boundaries so 
as to render it at once an example and fit instrument for introducing the same 
absolute rule into these Colonies: 


For taking away our Charters, abolishing our most valuable Laws, and altering 
fundamentally the Forms of our Governments: 


For suspending our own Legislatures, and declaring themselves invested with 
power to legislate for us in all cases whatsoever. 


He has abdicated Government here, by declaring us out of his Protection and 
waging War against us. 


He has plundered our seas, ravaged our Coasts, burnt our towns, and 
destroyed the lives of our people. 


He is at this time transporting large Armies of foreign Mercenaries to 
compleat the works of death, desolation and tyranny, already begun with 
circumstances of Cruelty & perfidy scarcely paralleled in the most barbarous 
ages, and totally unworthy the Head of a civilized nation. 
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He has constrained our fellow Citizens taken Captive on the high Seas to bear 


Arms against their Country, to become the executioners of their friends and 
Brethren, or to fall themselves by their Hands. 


He has excited domestic insurrections amongst us, and has endeavoured to bring 
on the inhabitants of our frontiers, the merciless Indian Savages, whose known 
rule of warfare, is an undistinguished destruction of all ages, sexes and conditions. 


In every stage of these Oppressions We have Petitioned for Redress in the most 
humble terms: Our repeated Petitions have been answered only by repeated injury. 
A Prince whose character is thus marked by every act which may define a Tyrant, is 
unfit to be the ruler of a free people. 

Nor have We been wanting in attentions to our Brittish brethren. We have 
warned them from time to time of attempts by their legislature to extend an un- 
warrantable jurisdiction over us. We have reminded them of the circumstances of 
our emigration and settlement here. We have appealed to their native justice and 
magnanimity, and we have conjured them by the ties of our common kindred to 
disavow these usurpations, which, would inevitably interrupt our connections and 
correspondence. They too have been deaf to the voice of justice and of consanguin- 
ity. We must, therefore, acquiesce in the necessity, which denounces our Separation, 
and hold them, as we hold the rest of mankind, Enemies in War, in Peace Friends. 

We, therefore, the Representatives of the united States of America, in General 
Congress, Assembled, appealing to the Supreme Judge of the world for the recti- 
tude of our intentions, do, in the Name, and by Authority of the good People of 
these Colonies, solemnly publish and declare, That these United Colonies are, and 
of Right ought to be Free and Independent States; that they are Absolved from all 
Allegiance to the British Crown, and that all political connection between them and 
the State of Great Britain, is and ought to be totally dissolved; and that as Free and 
Independent States, they have full Power to levy War, conclude Peace, contract Alli- 
ances, establish Commerce, and to do all other Acts and Things which Independent 
States may of right do. And for the support of this Declaration, with a firm reliance 
on the protection of divine Providence, we mutually pledge to each other our Lives, 
our Fortunes and our sacred Honor. 


John Hancock 


Georgia Maryland 
Button Gwinnett Samuel Chase 
Lyman Hall William Paca 
George Walton Thomas Stone 
North Carolina Charles Carroll of Carrollton 
William Hooper Virginia 
Joseph Hewes George Wythe 
John Penn Richard Henry Lee 
South Carolina Thomas Jefferson 
Edward Rutledge Benjamin Harrison 
Thomas Heyward, Jr. Thomas Nelson, Jr. 
Thomas Lynch, Jr. Francis Lightfoot Lee 


Arthur Middleton Carter Braxton 
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Pennsylvania 


Robert Morris 
Benjamin Rush 
Benjamin Franklin 
John Morton 
George Clymer 
James Smith 
George Taylor 
James Wilson 


George Ross 


Delaware 


Caesar Rodney 
George Read 


Thomas McKean 


New York 


William Floyd 
Philip Livingston 
Francis Lewis 
Lewis Morris 

New Jersey 

Richard Stockton 
John Witherspoon 
Francis Hopkinson 
John Hart 


Abraham Clark 


New Hampshire 
Josiah Bartlett 
William Whipple 
Matthew Thornton 

Massachusetts 
Samuel Adams 
John Adams 
Robert Treat Paine 
Elbridge Gerry 

Rhode Island 
Stephen Hopkins 
William Ellery 

Connecticut 
Roger Sherman 
Samuel Huntington 
William Williams 


Oliver Wolcott 
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The Constitution of the United States* 


We the People of the United States, in Order to form a more perfect Union, establish 
Justice, insure domestic Tranquility, provide for the common defence, promote the 
general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, 
do ordain and establish this Constitution for the United States of America. 


ARTICLE. I. 


Section. 1. 
All legislative Powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 


Section. 2. 
The House of Representatives shall be composed of Members chosen every second Year 
by the People of the several States, and the Electors in each State shall have the Quali- 
fications requisite for Electors of the most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the Age of 
twenty five Years, and been seven Years a Citizen of the United States, and who shall 
not, when elected, be an Inhabitant of that State in which he shall be chosen. 

[Representatives and direct Taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Number of free Persons, includ- 
ing those bound to Service for a Term of Years, and excluding Indians not taxed, 
three fifths of all other Persons.]! The actual Enumeration shall be made within 
three Years after the first Meeting of the Congress of the United States, and within 
every subsequent Term of ten Years, in such Manner as they shall by Law direct. The 
Number of Representatives shall not exceed one for every thirty Thousand, but each 
State shall have at Least one Representative; and until such enumeration shall be 
made, the State of New Hampshire shall be entitled to chuse three, Massachusetts 
eight, Rhode-Island and Providence Plantations one, Connecticut five, New-York 
six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies. 

- The House of Representatives shall chuse their Speaker and other Officers; and 


shall have the sole Power of Impeachment. 


Section. 3. 
The Senate of the United States shall be composed of two Senators from each State, 


[chosen by the Legislature thereof]? for six Years; and each Senator shall have one Vote. 
Immediately after they shall be assembled in Consequence of the first Elec- 
tion, they shall be divided as equally as may be into three Classes. The Seats of the 


* This is the official version of the Constitution—with the original capitalization, spelling, and punctuation— 
maintained by the National Archives in Washington, DC. It is available at www.archives.gov/exhibits/ 
charters/constitution_transcript.html. 

' Changed by Section 2 of the Fourteenth Amendment. 

2 Changed by the Seventeenth Amendment. 
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Senators of the first Class shall be vacated at the Expiration of the second Year, of the 
second Class at the Expiration of the fourth Year, and of the third Class at the Expi- 
ration of the sixth Year, so that one third may be chosen every second Year; [and if 
Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature 
of any State, the Executive thereof may make temporary Appointments until the 
next Meeting of the Legislature, which shall then fill such Vacancies. ]° 

No Person shall be a Senator who shall not have attained to the Age of thirty 
Years, and been nine Years a Citizen of the United States, and who shall not, when 
elected, be an Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but 
shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, in 
the Absence of the Vice President, or when he shall exercise the Office of President 
of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting 
for that Purpose, they shall be on Oath or Affirmation. When the President of 
the United States is tried, the Chief Justice shall preside: And no Person shall be 
convicted without the Concurrence of two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further than to removal 
from Office, and disqualification to hold and enjoy any Office of honor, Trust or 
Profit under the United States: but the Party convicted shall nevertheless be liable 
and subject to Indictment, Trial, Judgment and Punishment, according to Law. 


Section. 4. : 
The Times, Places and Manner of holding Elections for Senators and Representa- 
tives, shall be prescribed in each State by the Legislature thereof; but the Congress 
may at any time by Law make or alter such Regulations, except as to the Places of 
chusing Senators. 

The Congress shall assemble at least once in every Year, and such Meeting shall [be 
on the first Monday in December], unless they shall by Law appoint a different Day. 


Section. 5. 
Each House shall be the Judge of the Elections, Returns and Qualifications of its 
own Members, and a Majority of each shall constitute a Quorum to do Business; 
but a smaller Number may adjourn from day to day, and may be authorized to com- 
pel the Attendance of absent Members, in such Manner, and under such Penalties 
as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Members 
for disorderly Behaviour, and, with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time pub- 
lish the same, excepting such Parts as may in their Judgment require Secrecy; and 
the Yeas and Nays of the Members of either House on any question shall, at the 
Desire of one fifth of those Present, be entered on the Journal. 

Neither House, during the Session of Congress, shall, without the Consent of 
the other, adjourn for more than three days, nor to any other Place than that in 
which the two Houses shall be sitting. 


Section. 6. 

The Senators and Representatives shall receive a Compensation for their Services, to 
be ascertained by Law, and paid out of the Treasury of the United States. They shall 
in all Cases, except Treason, Felony and Breach of the Peace, be privileged from Ar- 
rest during their Attendance at the Session of their respective Houses, and in going 
to and returning from the same; and for any Speech or Debate in either House, they 
shall not be questioned in any other Place. 


Changed by the Seventeenth Amendment. 


ry 


* Changed by Section 2 of the Twentieth Amendment. 
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No Senator or Representative shall, during the Time for which he was elected, 
be appointed to any civil Office under the Authority of the United States, which 
shall have been created, or the Emoluments whereof shall have been encreased dur- 
ing such time; and no Person holding any Office under the United States, shall be a 
Member of either House during his Continuance in Office. 


Section. 7. 


All Bills for raising Revenue shall originate in the House of Representatives; but the 
Senate may propose or concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, 
shall, before it become a Law, be presented to the President of the United States: If 
he approve he shall sign it, but if not he shall return it, with his Objections to that 
House in which it shall have originated, who shall enter the Objections at large on 
their Journal, and proceed to reconsider it. If after such Reconsideration two thirds 
of that House shall agree to pass the Bill, it shall be sent, together with the Objec- 
tions, to the other House, by which it shall likewise be reconsidered, and if approved 
by two thirds of that House, it shall become a Law. But in all such Cases the Votes of 
both Houses shall be determined by yeas and Nays, and the Names of the Persons 
voting for and against the Bill shall be entered on the Journal of each House respec- 
tively. If any Bill shall not be returned by the President within ten Days (Sundays 
excepted) after it shall have been presented to him, the Same shall be a Law, in like 
Manner as if he had signed it, unless the Congress by their Adjournment prevent its 
Return, in which Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of Adjournment) 
shall be presented to the President of the United States; and before the Same shall 
take Effect, shall be approved by him, or being disapproved by him, shall be repassed 
by two thirds of the Senate and House of Representatives, according to the Rules 
and Limitations prescribed in the Case of a Bill. 


Section. 8. 

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, 
to pay the Debts and provide for the common Defence and general Welfare of the 
United States; but all Duties, Imposts and Excises shall be uniform throughout the 
United States; 

To borrow Money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the sub- 
ject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited 
Times to Authors and Inventors the exclusive Right to their respective Writings and 
Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, and 
Offences against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules concern- 
ing Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use shall 
be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval Forces; 
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To provide for calling forth the Militia to execute the Laws of the Union, sup- 
press Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining, the Militia, and for 
governing such Part of them as may be employed in the Service of the United 
States, reserving to the States respectively, the Appointment of the Officers, and 
the Authority of training the Militia according to the discipline prescribed by 
Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not 
exceeding ten Miles square) as may, by Cession of particular States, and the Accep- 
tance of Congress, become the Seat of the Government of the United States, and to 
exercise like Authority over all Places purchased by the Consent of the Legislature of 
the State in which the Same shall be, for the Erection of Forts, Magazines, Arsenals, 
dock-Yards, and other needful Buildings;—And 

To make all Laws which shall be necessary and proper for carrying into Execu- 
tion the foregoing Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof. 


Section. 9. 

The Migration or Importation of such Persons as any of the States now existing 
shall think proper to admit, shall not be prohibited by the Congress prior to the Year 
one thousand eight hundred and eight, but a Tax or duty may be imposed on such 
Importation, not exceeding ten dollars for each Person. 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 

[No Capitation, or other direct, Tax shall be laid, unless in Proportion to the 
Census or enumeration herein before directed to be taken. ]° 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue to the 
Ports of one State over those of another; nor shall Vessels bound to, or from, one 
State, be obliged to enter, clear, or pay Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of Appro- 
priations made by Law; and a regular Statement and Account of the Receipts and 
Expenditures of all public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person hold- 
ing any Office of Profit or Trust under them, shall, without the Consent of the Con- 
gress, accept of any present, Emolument, Office, or Title, of any kind whatever, from 
any King, Prince, or foreign State. 


Section. 10. 

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of 
Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold 
and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post 
facto Law, or Law impairing the Obligation of Contracts, or grant any Title of 
Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or Duties 
on Imports or Exports, except what may be absolutely necessary for executing it’s 
inspection Laws: and the net Produce of all Duties and Imposts, laid by any State on 
Imports or Exports, shall be for the Use of the Treasury of the United States; and all 
such Laws shall be subject to the Revision and Controul of the Congress. 

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep 
Troops, or Ships of War in time of Peace, enter into any Agreement or Compact with 
another State, or with a foreign Power, or engage in War, unless actually invaded, or 
in such imminent Danger as will not admit of delay. 


* Changed by the Sixteenth Amendment. 
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ARTICLE. Il. 


Section. 1. 


The executive Power shall be vested in a President of the United States of America. 
He shall hold his Office during the Term of four Years, and, together with the Vice 
President, chosen for the same Term, be elected, as follows: 

Each State shall appoint, in such Manner as the Legislature thereof may direct, 
a Number of Electors, equal to the whole Number of Senators and Representatives 
to which the State may be entitled in the Congress: but no Senator or Representa- 
tive, or Person holding an Office of Trust or Profit under the United States, shall be 
appointed an Elector. 

[The Electors shall meet in their respective States, and vote by Ballot for two 
Persons, of whom one at least shall not be an Inhabitant of the same State with 
themselves. And they shall make a List of all the Persons voted for, and of the Num- 
ber of Votes for each; which List they shall sign and certify, and transmit sealed to 
the Seat of the Government of the United States, directed to the President of the 
Senate. The President of the Senate shall, in the Presence of the Senate and House of 
Representatives, open all the Certificates, and the Votes shall then be counted. The 
Person having the greatest Number of Votes shall be the President, if such Number 
be a Majority of the whole Number of Electors appointed; and if there be more than 
one who have such Majority, and have an equal Number of Votes, then the House 
of Representatives shall immediately chuse by Ballot one of them for President; and 
if no Person have a Majority, then from the five highest on the List the said House 
shall in like Manner chuse the President. But in chusing the President, the Votes 
shall be taken by States, the Representation from each State having one Vote; A quo- 
rum for this purpose shall consist of a Member or Members from two thirds of the 
States, and a Majority of all the States shall be necessary to a Choice. In every Case, 
after the Choice of the President, the Person having the greatest Number of Votes of 
the Electors shall be the Vice President. But if there should remain two or more who 
have equal Votes, the Senate shall chuse from them by Ballot the Vice President. |° 

The Congress may determine the Time of chusing the Electors, and the Day 
on which they shall give their Votes; which Day shall be the same throughout the 
United States. 

No Person except a natural born Citizen, or a Citizen of the United States, 
at the time of the Adoption of this Constitution, shall be eligible to the Office of 
President; neither shall any Person be eligible to that Office who shall not have 
attained to the Age of thirty five Years, and been fourteen Years a Resident within 
the United States. 

[In Case of the Removal of the President from Office, or of his Death, Resigna- 
tion, or Inability to discharge the Powers and Duties of the said Office, the Same 
shall devolve on the Vice President, and the Congress may by Law provide for the 
Case of Removal, Death, Resignation or Inability, both of the President and Vice 
President, declaring what Officer shall then act as President, and such Officer shall 
act accordingly, until the Disability be removed, or a President shall be elected.]’ 

The President shall, at stated Times, receive for his Services, a Compensation, 
which shall neither be increased nor diminished during the Period for which he 
shall have been elected, and he shall not receive within that Period any other Emolu- 
ment from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following Oath 
or Affirmation:—‘“I do solemnly swear (or affirm) that I will faithfully execute the 
Office of President of the United States, and will to the best of my Ability, preserve, 
protect and defend the Constitution of the United States.” 


® Changed by the Twelfth Amendment. 
7 Changed by the Twenty-fifth Amendment. 
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Section. 2. 

The President shall be Commander in Chief of the Army and Navy of the United 
States, and of the Militia of the several States, when called into the actual Service of 
the United States; he may require the Opinion, in writing, of the principal Officer in 
each of the executive Departments, upon any Subject relating to the Duties of their 
respective Offices, and he shall have Power to grant Reprieves and Pardons for Of- 
fences against the United States, except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, to make 
Treaties, provided two thirds of the Senators present concur; and he shall nominate, 
and by and with the Advice and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the supreme Court, and all other Of- 
ficers of the United States, whose Appointments are not herein otherwise provided 
for, and which shall be established by Law: but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think proper, in the President alone, 
in the Courts of Law, or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen during 
the Recess of the Senate, by granting Commissions which shall expire at the End of 
their next Session. 


Section. 3. 

He shall from time to time give to the Congress Information of the State of the 
Union, and recommend to their Consideration such Measures as he shall judge nec- 
essary and expedient; he may, on extraordinary Occasions, convene both Houses, 
or either of them, and in Case of Disagreement between them, with Respect to the 
Time of Adjournment, he may adjourn them to such Time as he shall think proper; 
he shall receive Ambassadors and other public Ministers; he shall take Care that the 
Laws be faithfully executed, and shall Commission all the Officers of the United 
States. 


Section. 4. 

The President, Vice President and all civil Officers of the United States, shall be 
removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or 
other high Crimes and Misdemeanors. 


ARTICLE. Ill. 


Section. 1. 

The judicial Power of the United States shall be vested in one supreme Court, and 
in such inferior Courts as the Congress may from time to time ordain and establish. 
The Judges, both of the supreme and inferior Courts, shall hold their Offices during 
good Behaviour, and shall, at stated Times, receive for their Services a Compensa- 
tion, which shall not be diminished during their Continuance in Office. 


Section. 2. 

The judicial Power shall extend to all Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, and Treaties made, or which shall be 
made, under their Authority;—to all Cases affecting Ambassadors, other public 
Ministers and Consuls;—to all Cases of admiralty and maritime Jurisdiction;—to 
Controversies to which the United States shall be a Party;—to Controversies be- 
tween two or more States;—[between a State and Citizens of another State],’—be- 
tween Citizens of different States,—between Citizens of the same State claiming 
Lands under Grants of different States, [and between a State, or the Citizens thereof, 
and foreign States, Citizens or Subjects. |° 


* Changed by the Eleventh Amendment. 
* Changed by the Eleventh Amendment. 
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In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original Jurisdic- 
tion. In all the other Cases before mentioned, the supreme Court shall have appel- 
late Jurisdiction, both as to Law and Fact, with such Exceptions, and under such 
Regulations as the Congress shall make, 

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; and 
such Trial shall be held in the State where the said Crimes shall have been commit- 
ted; but when not committed within any State, the Trial shall be at such Place or 
Places as the Congress may by Law have directed. 


Section. 3. 


Treason against the United States, shall consist only in levying War against them, 
or in adhering to their Enemies, giving them Aid and Comfort. No Person shall be 
convicted of Treason unless on the Testimony of two Witnesses to the same overt 
Act, or on Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but no 
Attainder of Treason shall work Corruption of Blood, or Forfeiture except during 
the Life of the Person attainted. 


ARTICLE. IV. 


Section. 1. 

Full Faith and Credit shall be given in each State to the public Acts, Records, and 
judicial Proceedings of every other State. And the Congress may by general Laws 
prescribe the Manner in which such Acts, Records and Proceedings shall be proved, 
and the Effect thereof. 


Section. 2. 
The Citizens of each State shall be entitled to all Privileges and Immunities of Citi- 
zens in the several States. 

A Person charged in any State with Treason, Felony, or other Crime, who shall 
flee from Justice, and be found in another State, shail on Demand of the executive 
Authority of the State from which he fled, be delivered up, to be removed to the 
State having Jurisdiction of the Crime. 

[No Person held to Service or Labour in one State, under the Laws thereof, 
escaping into another, shall, in Consequence of any Law or Regulation therein, be 
discharged from such Service or Labour, but shall be delivered up on Claim of the 
Party to whom such Service or Labour may be due.]"° 


Section. 3. 

New States may be admitted by the Congress into this Union; but no new State shall 
be formed or erected within the Jurisdiction of any other State; nor any State be 
formed by the Junction of two or more States, or Parts of States, without the Con- 
sent of the Legislatures of the States concerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; and nothing in this Constitution shall be so construed as to Prejudice any 
Claims of the United States, or of any particular State. 


Section. 4. 
The United States shall guarantee to every State in this Union a Republican Form of 


Government, and shall protect each of them against Invasion; and on Application 
of the Legislature, or of the Executive (when the Legislature cannot be convened), 


against domestic Violence. 


© Changed by the Thirteenth Amendment. 
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ARTICLE. V. 


The Congress, whenever two thirds of both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, or, on the Application of the Legis- 
latures of two thirds of the several States, shall call a Convention for proposing 
Amendments, which, in either Case, shall be valid to all Intents and Purposes, as 
Part of this Constitution, when ratified by the Legislatures of three fourths of the 
several States, or by Conventions in three fourths thereof, as the one or the other 
Mode of Ratification may be proposed by the Congress; Provided that no Amend- 
ment which may be made prior to the Year One thousand eight hundred and eight 
shall in any Manner affect the first and fourth Clauses in the Ninth Section of the 
first Article; and that no State, without its Consent, shall be deprived of its equal 
Suffrage in the Senate. 


ARTICLE. VI. 


All Debts contracted and Engagements entered into, before the Adoption of this 
Constitution, shall be as valid against the United States under this Constitution, as 
under the Confederation. 

This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the Au- 
thority of the United States, shall be the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing in the Constitution or Laws of any 
State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of the 
several State Legislatures, and all executive and judicial Officers, both of the United 
States and of the several States, shall be bound by Oath or Affirmation, to support 
this Constitution; but no religious Test shall ever be required as a Qualification to 
any Office or public Trust under the United States. 


ARTICLE. VII. 


The Ratification of the Conventions of nine States, shall be sufficient for the Estab- 
lishment of this Constitution between the States so ratifying the Same. 

Attest William Jackson Secretary 

Done in Convention by the Unanimous Consent of the States present the Sev- 
enteenth Day of September in the Year of our Lord one thousand seven hundred 
and Eighty seven and of the Independence of the United States of America the 
Twelfth In witness whereof We have hereunto subscribed our Names, 


G. Washington Virginia 

Presidt and deputy from Virginia John Blair 

Dee James Madison Jr. 
Geo: Read North Carolina 
Gunning Bedford jun Wm. Blount 

John Dickinson Richd. Dobbs Spaight 
Richard Bassett Hu Williamson 


Jaco: Broom 
South Carolina 


Maryland | J. Rutledge 
James McHenry Charles Cotesworth Pinckney 
Dan of St Thos. Jenifer Charles Pinckney 


Danl. Carroll Pierce Butler 
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Georgia New Jersey 
William Few Wil: Livingston 
Abr Baldwin David Brearley 
New Hampshire Wm. Paterson 
John Langdon jee Dyaleye 
Nicholas Gilman Pennsylvania 
Massachusetts B Franklin 
Nathaniel Gorham ‘Nineties ae 
Rufus King Robt. Morris 
Geo. Clymer 
Connecticut Thos. FitzSimons 
Wm. Saml. Johnson Jared Ingersoll 
Roger Sherman James Wilson 
New York -  Gouv Morris 


Alexander Hamilton 


AMENDMENTS TO THE CONSTITUTION OF THE 
UNITED STATES 
Amendment | (1791) 


Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the government for a 
redress of grievances. 


Amendment II (1791) 


A well regulated militia, being necessary to the security of a free state, the right of 
the people to keep and bear arms, shall not be infringed. 


Amendment Ill (1791) 


No soldier shall, in time of peace be quartered in any house, without the consent of 
the owner, nor in time of war, but in a manner to be prescribed by law. 


Amendment IV (1791) 


The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no war- 
rants shall issue, but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the persons or things to be 


seized. 


Amendment V (1791) 


No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising In 
the land or naval forces, or in the militia, when in actual service in time of war 
or public danger; nor shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb; nor shall be compelled in any criminal case to bea 
witness against himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use, without just 


compensation. 
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Amendment VI (1791) 


In all criminal prosecutions, the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury of the state and district wherein the crime shall have been 
committed, which district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be confronted with the wit- 
nesses against him; to have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense. 


Amendment VII (1791) 


In suits at common law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact tried by a jury, shall be oth- 
erwise reexamined in any court of the United States, than according to the rules of 
the common law. 


Amendment VIII (1791) 


Excessive bail shall not be required, nor excessive fines imposed, nor cruel and un- 
usual punishments inflicted. 


Amendment IX (1791) 


The enumeration in the Constitution, of certain rights, shall not be construed to 
deny or disparage others retained by the people. 


Amendment X (1791) 


The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the states, are reserved to the states respectively, or to the people. 


Amendment XI (1795) 


The judicial power of the United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one of the United States by citi- 
zens of another state, or by citizens or subjects of any foreign state. 


Amendment XIil (1804) 


The electors shall meet in their respective states and vote by ballot for President 
and Vice-President, one of whom, at least, shall not be an inhabitant of the same 
state with themselves; they shall name in their ballots the person voted for as Presi- 
dent, and in distinct ballots the person voted for as Vice-President, and they shall 
make distinct lists of all persons voted for as President, and of all persons voted for 
as Vice-President, and of the number of votes for each, which lists they shall sign 
and certify, and transmit sealed to the seat of the government of the United States, 
directed to the President of the Senate;—The President of the Senate shall, in the 
presence of the Senate and House of Representatives, open all the certificates and 
the votes shall then be counted;—the person having the greatest number of votes 
for President, shall be the President, if such number be a majority of the whole 
number of electors appointed; and if no person have such majority, then from the 
persons having the highest numbers not exceeding three on the list of those voted 
for as President, the House of Representatives shall choose immediately, by ballot, 
the President. But in choosing the President, the votes shall be taken by states, the 
representation from each state having one vote; a quorum for this purpose shall 
consist of a member or members from two-thirds of the states, and a majority of 
all the states shall be necessary to a choice. [And if the House of Representatives 
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shall not choose a President whenever the right of choice shall devolve upon them, 
before the fourth day of March next following, then the Vice-President shall act as 
President, as in the case of the death or other constitutional disability of the Presi- 
dent.]'' The person having the greatest number of votes as Vice-President, shall be 
the Vice-President, if such number be a majority of the whole number of electors 
appointed, and if no person have a majority, then from the two highest numbers on 
the list, the Senate shall choose the Vice-President; a quorum for the purpose shall 
consist of two-thirds of the whole number of Senators, and a majority of the whole 
number shall be necessary to a choice. But no person constitutionally ineligible to 
the office of President shall be eligible to that of Vice-President of the United States. 


Amendment XIll (1865) 


Section 1. 
Neither slavery nor involuntary servitude, except as a punishment for crime where- 


of the party shall have been duly convicted, shall exist within the United States, or 
any place subject to their jurisdiction. 


Section 2. 
Congress shall have power to enforce this article by appropriate legislation. 


Amendment XIV (1868) 


Section 1. 

All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any state deprive any person of life, liberty, 
or property, without due process of law; nor deny to any person within its jurisdic- 
tion the equal protection of the laws. 


Section 2. 

Representatives shall be apportioned among the several states according to their 
respective numbers, counting the whole number of persons in each state, excluding 
Indians not taxed. But when the right to vote at any election for the choice of elec- 
tors for President and Vice President of the United States, Representatives in Con- 
gress, the executive and judicial officers of a state, or the members of the legislature 
thereof, is denied to any of the male inhabitants of such state, being twenty-one 
years of age, and citizens of the United States, or in any way abridged, except for 
participation in rebellion, or other crime, the basis of representation therein shall be 
reduced in the proportion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such state. 


Section 3. 
No person shall be a Senator or Representative in Congress, or elector of President 


and Vice President, or hold any office, civil or military, under the United States, or 
under any state, who, having previously taken an oath, as a member of Congress, or 
as an officer of the United States, or as a member of any state legislature, or as an 
executive or judicial officer of any state, to support the Constitution of the United 
States, shall have engaged in insurrection or rebellion against the same, or given aid 
or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each 


House, remove such disability. 


Section 4. 
The validity of the public debt of the United States, authorized by law, including 


debts incurred for payment of pensions and bounties for services in suppressing 


" Superseded by Section 3 of the Twentieth Armendment. 
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insurrection or rebellion, shall not be questioned. But neither the United States nor 
any state shall assume or pay any debt or obligation incurred in aid of insurrection 
or rebellion against the United States, or any claim for the loss or emancipation of 
any slave; but all such debts, obligations and claims shall be held illegal and void. 


Section 5. Ses 
The Congress shall have power to enforce, by appropriate legislation, the provisions 


of this article. 


Amendment XV (1870) 


Section 1. 
The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any state on account of race, color, or previous condition of 
servitude. 


Section 2. 
The Congress shall have power to enforce this article by appropriate legislation. 


Amendment XVI (1913) 


The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several states, and without 
regard to any census of enumeration. 


Amendment XVII (1913) 


The Senate of the United States shall be composed of two Senators from each state, 
elected by the people thereof, for six years; and each Senator shall have one vote. The 
electors in each state shall have the qualifications requisite for electors of the most 
numerous branch of the state legislatures. . 

When vacancies happen in the representation of any state in the Senate, the 
executive authority of such state shall issue writs of election to fill such vacancies: 
Provided, that the legislature of any state may empower the executive thereof to 
make temporary appointments until the people fill the vacancies by election as the 
legislature may direct. 

This amendment shall not be so construed as to affect the election or term of 
any Senator chosen before it becomes valid as part of the Constitution. 


Amendment XVIII (1919) 


[Section 1. 

After one year from the ratification of this article the manufacture, sale, or trans- 
portation of intoxicating liquors within, the importation thereof into, or the ex- 
portation thereof from the United States and all territory subject to the jurisdiction 
thereof for beverage purposes is hereby prohibited. 


Section 2. 

The Congress and the several states shall have concurrent power to enforce this 
article by appropriate legislation. 

Section 3. 

This article shall be inoperative unless it shall have been ratified as an amendment 


to the Constitution by the legislatures of the several states, as provided in the Con- 


stitution, within seven years from the date of the submission hereof to the states by 
the Congress. |"? 


" Repealed by the Twenty-first Amendment. 
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Amendment XIX (1920) 


The right of citizens of the United States to vote shall not be denied or abridged by 
the United States or by any state on account of sex. 


Congress shall have power to enforce this article by appropriate legislation. 


Amendment XX (1933) 


Section 1. 

The terms of the President and Vice President shall end at noon on the 20th day of 
January, and the terms of Senators and Representatives at noon on the 3d day of 
January, of the years in which such terms would have ended if this article had not 
been ratified; and the terms of their successors shall then begin. 


Section 2. 
The Congress shall assemble at least once in every year, and such meeting shall be- 
gin at noon on the 3d day of January, unless they shall by law appoint a different day. 


Section 3. 

If, at the time fixed for the beginning of the term of the President, the President 
elect shall have died, the Vice President elect shall become President. If a President 
shall not have been chosen before the time fixed for the beginning of his term, or 
if the President elect shall have failed to qualify, then the Vice President elect shall 
act as President until a President shall have qualified; and the Congress may by law 
provide for the case wherein neither a President elect nor a Vice President elect shall 
have qualified, declaring who shall then act as President, or the manner in which 
one who is to act shall be selected, and such person shall act accordingly until a 
President or Vice President shall have qualified. 


Section 4. 

The Congress may by law provide for the case of the death of any of the persons 
from whom the House of Representatives may choose a President whenever the 
right of choice shall have devolved upon them, and for the case of the death of any 
of the persons from whom the Senate may choose a Vice President whenever the 
right of choice shall have devolved upon them. 


Section 5. 
Sections 1 and 2 shall take effect on the 15th day of October following the ratifica- 
tion of this article. 


Section 6. 

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by the legislatures of three-fourths of the several states within 
seven years from the date of its submission. 


Amendment XX! (1933) 


Section 1. 
The eighteenth article of amendment to the Constitution of the United States is 


hereby repealed. 


Section 2. | 
The transportation or importation into any state, territory, or possession of the 
United States for delivery or use therein of intoxicating liquors, in violation of the 


laws thereof, is hereby prohibited. 


Section 3. 
This article shall be inoperative unless it shall have been ratified as an amendment 


to the Constitution by conventions in the several states, as provided in the Constitu- 
tion, within seven years from the date of the submission hereof to the states by the 


Congress. 
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Amendment XxXIl (1951) 


Section 1. 

No person shall be elected to the office of the President more than twice, and no 
person who has held the office of President, or acted as President, for more than two 
years of a term to which some other person was elected President shall be elected 
to the office of the President more than once. But this article shall not apply to any 
person holding the office of President when this article was proposed by the Con- 
gress, and shall not prevent any person who may be holding the office of President, 
or acting as President, during the term within which this article becomes operative 
from holding the office of President or acting as President during the remainder of 
such term. 


Section 2. 

This article shall be inoperative unless it shall have been ratified as an amendment 
to the Constitution by the legislatures of three-fourths of the several states within 
seven years from the date of its submission to the states by the Congress. 


Amendment XxXill (1961) 


Section 1. 
The District constituting the seat of government of the United States shall appoint 
in such manner as the Congress may direct: 

A number of electors of President and Vice President equal to the whole num- 
ber of Senators and Representatives in Congress to which the District would be en- 
titled if it were a state, but in no event more than the least populous state; they shall 
be in addition to those appointed by the states, but they shall be considered, for the 
purposes of the election of President and Vice President, to be electors appointed by 
a state; and they shall meet in the District and perform such duties as provided by 
the twelfth article of amendment. 


Section 2. 
The Congress shall have power to enforce this article by appropriate legislation. 


Amendment XXIV (1964) 


Section 1. 

The right of citizens of the United States to vote in any primary or other election for 
President or Vice President, for electors for President or Vice President, or for Sena- 
tor or Representative in Congress, shall not be denied or abridged by the United 
States or any state by reason of failure to pay any poll tax or other tax. 


Section 2. 
The Congress shall have power to enforce this article by appropriate legislation. 


Amendment XXV (1967) 


Section 1. 


In case of the removal of the President from office or of his death or resignation, the 
Vice President shall become President. 


Section 2. 

Whenever there is a vacancy in the office of the Vice President, the President shall 
nominate a Vice President who shall take office upon confirmation by a majority 
vote of both Houses of Congress. hab 


Section 3. 

Whenever the President transmits to the President pro tempore of the Senate and 
the Speaker of the House of Representatives his written declaration that he is unable 
to discharge the powers and duties of his office, and until he transmits to them a 
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written declaration to the contrary, such powers and duties shall be discharged by 
the Vice President as Acting President. 


Section 4. 


Whenever the Vice President and a majority of either the principal officers of the 
executive departments or of such other body as Congress may by law provide, trans- 
mit to the President pro tempore of the Senate and the Speaker of the House of 
Representatives their written declaration that the President is unable to discharge 
the powers and duties of his office, the Vice President shall immediately assume the 
powers and duties of the office as Acting President. 

Thereafter, when the President transmits to the President pro tempore of the 
Senate and the Speaker of the House of Representatives his written declaration that 
no inability exists, he shall resume the powers and duties of his office unless the Vice 
President and a majority of either the principal officers of the executive department 
or of such other body as Congress may by law provide, transmit within four days to 
the President pro tempore of the Senate and the Speaker of the House of Represen- 
tatives their written declaration that the President is unable to discharge the pow- 
ers and duties of his office. Thereupon Congress shall decide the issue, assembling 
within forty-eight hours for that purpose if not in session. If the Congress, within 
twenty-one days after receipt of the latter written declaration, or, if Congress is not 
in session, within twenty-one days after Congress is required to assemble, deter- 
mines by two-thirds vote of both Houses that the President is unable to discharge 
the powers and duties of his office, the Vice President shall continue to discharge 
the same as Acting President; otherwise, the President shall resume the powers and 
duties of his office. 


Amendment XXVI (1971) 


Section 1. 
The right of citizens of the United States, who are 18 years of age or older, to vote, 
shall not be denied or abridged by the United States or any state on account of age. 


Section 2. 
The Congress shall have the power to enforce this article by appropriate legislation. 


Amendment XXVII (1992) 


No law, varying the compensation for the services of the Senators and Representa- 
tives, shall take effect, until an election of Representatives shall have intervened. 
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NO. 10 


Among the numerous advantages promised by a well-constructed Union, none 
deserves to be more accurately developed than its tendency to break and control the 
violence of faction. The friend of popular governments never finds himself so much 
alarmed for their character and fate as when he contemplates their propensity to 
this dangerous vice. He will not fail, therefore, to set a due value on any plan which, 
without violating the principles to which he is attached, provides a proper cure 
for it. The instability, injustice, and confusion introduced into the public councils 
have, in truth, been the mortal diseases under which popular governments have 
everywhere perished, as they continue to be the favorite and fruitful topics from 
which the adversaries to liberty derive their most specious declamations. The valu- 
able improvements made by the American constitutions on the popular models, 
both ancient and modern, cannot certainly be too much admired; but it would be 
an unwarrantable partiality to contend that they have as effectually obviated the 
danger on this side, as was wished and expected. Complaints are everywhere heard 
from our most considerate and virtuous citizens, equally the friends of public and 
private faith and of public and personal liberty, that our governments are too un- 
stable, that the public good is disregarded in the conflicts of rival parties, and that 
measures are too often decided, not according to the rules of justice and the rights 
of the minor party, but by the superior force of an interested and overbearing ma- 
jority. However anxiously we may wish that these complaints had no foundation, 
the evidence of known facts will not permit us to deny that they are in some degree 
true. It will be found, indeed, on a candid review of our situation, that some of the 
distresses under which we labor have been erroneously charged on the operation of 
our governments; but it will be found, at the same time, that other causes will not 
alone account for many of our heaviest misfortunes; and, particularly, for that pre- 
vailing and increasing distrust of public engagements and alarm for private rights 
which are echoed from one end of the continent to the other. These must be chiefly, 
if not wholly, effects of the unsteadiness and injustice with which a factious spirit 
has tainted our public administration. 

By a faction I understand a number of citizens, whether amounting to a ma- 
jority or minority of the whole, who are united and actuated by some common 
impulse of passion, or of interest, adverse to the rights of other citizens, or the per- 
manent and aggregate interests of the community. 

There are two methods of curing the mischiefs of faction: the one, by removing 
its causes; the other, by controlling its effects. 

There are again two methods of removing the causes of faction: the one, by 
destroying the liberty which is essential to its existence; the other, by giving to every 
citizen the same opinions, the same passions, and the same interests. 

It could never be more truly said than of the first remedy that it was worse than 
the disease. Liberty is to faction what air is to fire, an aliment without which it in- 
stantly expires. But it could not be a less folly to abolish liberty, which is essential to 
political life, because it nourishes faction than it would be to wish the annihilation of 
air, which is essential to animal life, because it imparts to fire its destructive agency. 


The second expedient is as impracticable as the first would be unwise. As long as 
the reason of man continues fallible, and he is at liberty to exercise it, different opin- 
ions will be formed. As long as the connection subsists between his reason and his 
self-love, his opinions and his passions will have a reciprocal influence on each other; 
and the former will be objects to which the latter will attach themselves. The diversity 
in the faculties of men, from which the rights of property originate, is not less an 
insuperable obstacle to a uniformity of interests. The protection of these faculties is 
the first object of government. From the protection of different and unequal facul- 
ties of acquiring property, the possession of different degrees and kinds of property 
immediately results; and from the influence of these on the sentiments and views of 
the respective proprietors ensues a division of the society into different interests and 
parties. 

The latent causes of faction are thus sown in the nature of man; and we see 
them everywhere brought into different degrees of activity, according to the differ- 
ent circumstances of civil society. A zeal for different opinions concerning religion, 
concerning government, and many other points, as well of speculation as of prac- 
tice; an attachment to different leaders ambitiously contending for pre-eminence 
and power; or to persons of other descriptions whose fortunes have been interesting 
to the human passions, have, in turn, divided mankind into parties, inflamed them 
with mutual animosity, and rendered them much more disposed to vex and oppress 
each other than to co-operate for their common good. So strong is this propensity 
of mankind to fall into mutual animosities that where no substantial occasion pres- 
ents itself the most frivolous and fanciful distinctions have been sufficient to kindle 
their unfriendly passions and excite their most violent conflicts. But the most com- 
mon and durable source of factions has been the various and unequal distribution 
of property. Those who hold and those who are without property have ever formed 
distinct interests in society. Those who are creditors, and those who are debtors, fall 
under a like discrimination. A landed interest, a manufacturing interest, a mercan- 
tile interest, a moneyed interest, with many lesser interests, grow up of necessity in 
civilized nations, and divide them into different classes, actuated by different senti- 
ments and views. The regulation of these various and interfering interests forms the 
principal task of modern legislation and involves the spirit of party and faction in 
the necessary and ordinary operations of government. 

No man is allowed to be a judge in his own cause, because his interest would 
certainly bias his judgment, and, not improbably, corrupt his integrity. With equal, 
nay with greater reason, a body of men are unfit to be both judges and parties at 
the same time; yet what are many of the most important acts of legislation but so 
many judicial determinations, not indeed concerning the rights of single persons, 
but concerning the rights of large bodies of citizens? And what are the different 
classes of legislators but advocates and parties to the causes which they determine? 
Is a law proposed concerning private debts? It is a question to which the creditors 
are parties on one side and the debtors on the other. Justice ought to hold the bal- 
ance between them. Yet the parties are, and must be, themselves the judges; and 
the most numerous party, or in other words, the most powerful faction must be 
expected to prevail. Shall domestic manufacturers be encouraged, and in what de- 
gree, by restrictions on foreign manufacturers? [These] are questions which would 
be differently decided by the landed and the manufacturing classes, and probably 
by neither with a sole regard to justice and the public good. The apportionment of 
taxes on the various descriptions of property is an act which seems to require the 
most exact impartiality; yet there is, perhaps, no legislative act in which greater op- 
portunity and temptation are given to a predominant party to trample on the rules 
of justice. Every shilling with which they overburden the inferior number is a shil- 
ling saved to their own pockets. é 

It is in vain to say that enlightened statesmen will be able to adjust these clash- 
ing interests and render them all subservient to the public good. Enlightened states- 
men will not always be at the helm. Nor, in many cases, can such an adjustment be 
made at all without taking into view indirect and remote considerations, which will 
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rarely prevail over the immediate interest which one party may find in disregarding 
the rights of another or the good of the whole. 

The inference to which we are brought is that the causes of faction cannot be 
removed and that relief is only to be sought in the means of controlling its effects. 

If a faction consists of less than a majority, relief is supplied by the republican 
principle, which enables the majority to defeat its sinister views by regular vote. It 
may clog the administration, it may convulse the society; but it will be unable to 
execute and mask its violence under the forms of the Constitution. When a majority 
is included in a faction, the form of popular government, on the other hand, enables 
it to sacrifice to its ruling passion or interest both the public good and the rights of 
other citizens. To secure the public good and private rights against the danger of 
such a faction, and at the same time to preserve the spirit and the form of popular 
government, is then the great object to which our inquiries are directed. Let me 
add that it is the great desideratum by which alone this form of government can be 
rescued from the opprobrium under which it has so long labored and be recom- 
mended to the esteem and adoption of mankind. 

By what means is this object attainable? Evidently by one of two only. Either 
the existence of the same passion or interest in a majority at the same time must be 
prevented, or the majority, having such coexistent passion or interest, must be ren- 
dered, by their number and local situation, unable to concert and carry into effect 
schemes of oppression. If the impulse and the opportunity be suffered to coincide, 
we well know that neither moral nor religious motives can be relied on as an ad- 
equate control. They are not found to be such on the injustice and violence of indi- 
viduals, and lose their efficacy in proportion to the number combined together, that 
is, in proportion as their efficacy becomes needful. 

From this view of the subject it may be concluded that a pure democracy, by 
which I mean a society consisting of a small number of citizens, who assemble and 
administer the government in person, can admit of no cure for the mischiefs of 
faction. A common passion or interest will, in almost every case, be felt by a major- 
ity of the whole; a communication and concert results from the form of govern- 
ment itself; and there is nothing to check the inducements to sacrifice the weaker 
party or an obnoxious individual. Hence it is that such democracies have ever been 
spectacles of turbulence and contention; have ever been found incompatible with 
personal security or the rights of property; and have in general been as short in 
their lives as they have been violent in their deaths. Theoretic politicians, who have 
patronized this species of government, have erroneously supposed that by reducing 
mankind to a perfect equality in their political rights, they would at the same time 
be perfectly equalized and assimilated in their possessions, their opinions, and their 
passions. 

A republic, by which I mean a government in which the scheme of representa- 
tion takes place, opens a different prospect and promises the cure for which we are 
seeking. Let us examine the points in which it varies from pure democracy, and we 
shall comprehend both the nature of the cure and the efficacy which it must derive 
from the Union. 

The two great points of difference between a democracy and a republic are: 
first, the delegation of the government, in the latter, to a small number of citizens 
elected by the rest; secondly, the greater number of citizens and greater sphere of 
country over which the latter may be extended. 

The effect of the first difference is, on the one hand, to refine and enlarge the 
public views by passing them through the medium of a chosen body of citizens, 
whose wisdom may best discern the true interest of their country and whose pa- 
triotism and love of justice will be least likely to sacrifice it to temporary or par- 
tial considerations. Under such a regulation it may well happen that the public 
voice, pronounced by the representatives of the people, will be more consonant 
to the public good than if pronounced by the people themselves, convened for the 
purpose. On the other hand, the effect may be inverted. Men of factious tempers, of 


local prejudices, or of sinister designs, may, by intrigue, by corruption, or by other 
means, first obtain the suffrages, and then betray the interests of the people. The 
question resulting is, whether small or extensive republics are most favorable to the 
election of proper guardians of the public weal; and it is clearly decided in favor of 
the latter by two obvious considerations. 

In the first place, it is to be remarked that however small the republic may be 
the representatives must be raised to a certain number in order to guard against the 
cabals of a few; and that however large it may be, they must be limited to a certain 
number in order to guard against the confusion of a multitude. Hence, the number 
of representatives in the two cases not being in proportion to that of the constitu- 
ents, and being proportionally greater in the small republic, it follows that if the pro- 
portion of fit characters be not less in the large than in the small republic, the former 
will present a greater option, and consequently a greater probability of a fit choice. 

In the next place, as each representative will be chosen by a greater number of 
citizens in the large than in the small republic, it will be more difficult for unwor- 
thy candidates to practice with success the vicious arts by which elections are too 
often carried; and the suffrages of the people being more free, will be more likely 
to center on men who possess the most attractive merit and the most diffusive and 
established characters. 

It must be confessed that in this, as in most other cases, there is a mean, on 
both sides of which inconveniencies will be found to lie. By enlarging too much 
the number of electors, you render the representative too little acquainted with all 
their local circumstances and lesser interests; as by reducing it too much, you render 
him unduly attached to these, and too little fit to comprehend and pursue great 
and national objects. The federal Constitution forms a happy combination in this 
respect; the great and aggregate interests being referred to the national, the local and 
particular to the State legislatures. 

The other point of difference is the greater number of citizens and extent of ter- 
ritory which may be brought within the compass of republican than of democratic 
government; and it is this circumstance principally which renders factious combina- 
tions less to be dreaded in the former than in the latter. The smaller the society, the 
fewer probably will be the distinct parties and interests composing it; the fewer the 
distinct parties and interests, the more frequently will a majority be found of 
the same party; and the smaller the number of individuals composing a majority, 
and the smaller the compass within which they are placed, the more easily will they 
concert and execute their plans of oppression. Extend the sphere and you take in 
a greater variety of parties and interests; you make it less probable that a major- 
ity of the whole will have a common motive to invade the rights of other citizens; 
or if such a common motive exists, it will be more difficult for all who feel it to 
discover their own strength and to act in unison with each other. Besides other 
impediments, it may be remarked that, where there is a consciousness of unjust or 
dishonorable purposes, communication is always checked by distrust in proportion 
to the number whose concurrence is necessary. 

Hence, it clearly appears that the same advantage which a republic has over 
a democracy in controlling the effects of faction is enjoyed by a large over a small 
republic—is enjoyed by the Union over the States composing it. Does this advantage 
consist in the substitution of representatives whose enlightened views and virtuous 
sentiments render them superior to local prejudices and to schemes of injustice? It 
will not be denied that the representation of the Union will be most likely to pos- 
sess these requisite endowments. Does it consist in the greater security afforded by a 
greater variety of parties, against the event of any one party being able to outnum- 
ber and oppress the rest? In an equal degree does the increased variety of parties 
comprised within the Union increase this security. Does it, in fine, consist in the 
greater obstacles opposed to the concert and accomplishment of the secret wishes 
of an unjust and interested majority? Here again the extent of the Union gives it the 


most palpable advantage. 
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The influence of factious leaders may kindle a flame within their particular 
States but will be unable to spread a general conflagration through the other States. 
A religious sect may degenerate into a political faction in a part of the Confederacy; 
but the variety of sects dispersed over the entire face of it must secure the national 
councils against any danger from that source. A rage for paper money, for an aboli- 
tion of debts, for an equal division of property, or for any other improper or wicked 
project, will be less apt to pervade the whole body of the Union than a particular 
member of it, in the same proportion as such a malady is more likely to taint a par- 
ticular county or district than an entire State. 

In the extent and proper structure of the Union, therefore, we behold a repub- 
lican remedy for the diseases most incident to republican government. And accord- 
ing to the degree of pleasure and pride we feel in being republicans ought to be our 
zeal in cherishing the spirit and supporting the character of federalists. 


Publius 
(James Madison) 


NO. 51 


To what expedient, then, shall we finally resort, for maintaining in practice the nec- 
essary partition of power among the several departments as laid down in the Con- 
stitution? The only answer that can be given is that as all these exterior provisions 
are found to be inadequate the defect must be supplied, by so contriving the interior 
structure of the government as that its several constituent parts may, by their mu- 
tual relations, be the means of keeping each other in their proper places. Without 
presuming to undertake a full development of this important idea I will hazard a 
few general observations which may perhaps place it in a clearer light, and enable us 
to form a more correct judgment of the principles and structure of the government 
planned by the convention. 

In order to lay a due foundation for that separate and distinct exercise of the 
different powers of government, which to a certain extent is admitted on all hands 
to be essential to the preservation of liberty, it is evident that each department 
should have a will of its own; and consequently should be so constituted that the 
members of each should have as little agency as possible in the appointment of 
the members of the others. Were this principle rigorously adhered to, it would re- 
quire that all the appointments for the supreme executive, legislative, and judiciary 
magistracies should be drawn from the same fountain of authority, the people, 
through channels having no communication whatever with one another. Perhaps 
such a plan of constructing the several departments would be less difficult in prac- 
tice than it may in contemplation appear. Some difficulties, however, and some 
additional expense would attend the execution of it. Some deviations, therefore, 
from the principle must be admitted. In the constitution of the judiciary depart- 
ment in particular, it might be inexpedient to insist rigorously on the principle: 
first, because peculiar qualifications being essential in the members, the primary 
consideration ought to be to select that mode of choice which best secures these 
qualifications; second, because the permanent tenure by which the appointments 
are held in that department must soon destroy all sense of dependence on the au- 
thority conferring them. 

It is equally evident that the members of each department should be as lit- 
tle dependent as possible on those of the others for the emoluments annexed to 
their offices. Were the executive magistrate, or the judges, not independent of the 


legislature in this particular, their independence in every other would be merely 
nominal. 


But the great security against a gradual concentration of the several powers in 
the same department consists in giving to those who administer each department 
the necessary constitutional means and personal motives to resist encroachments 
of the others. The provision for defense must in this, as in all other cases, be made 
commensurate to the danger of attack. Ambition must be made to counteract am- 
bition. The interest of the man must be connected with the constitutional rights 
of the place. It may be a reflection on human nature that such devices should be 
necessary to control the abuses of government. But what is government itself but 
the greatest of all reflections on human nature? If men were angels, no government 
would be necessary. If angels were to govern men, neither external nor internal 
controls on government would be necessary. In framing a government which is 
to be administered by men over men, the great difficulty lies in this: you must 
first enable the government to control the governed; and in the next place oblige 
it to control itself. A dependence on the people is, no doubt, the primary control 
on the government; but experience has taught mankind the necessity of auxiliary 
precautions. 

This policy of supplying, by opposite and rival interests, the defect of better 
motives, might be traced through the whole system of human affairs, private as 
well as public. We see it particularly displayed in all the subordinate distributions 
of power, where the constant aim is to divide and arrange the several offices in 
such a manner as that each may be a check on the other—that the private inter- 
est of every individual may be a sentinel over the public rights. These inventions 
of prudence cannot be less requisite in the distribution of the supreme powers of 
the State. 

But it is not possible to give to each department an equal power of self-defense. 
In republican government, the legislative authority necessarily predominates. The 
remedy for this inconveniency is to divide the legislature into different branches; 
and to render them, by different modes of election and different principles of ac- 
tion, as little connected with each other as the nature of their common functions 
and their common dependence on the society will admit. It may even be necessary to 
guard against dangerous encroachments by still further precautions. As the weight 
of the legislative authority requires that it should be thus divided, the weakness of 
the executive may require, on the other hand, that it should be fortified. An abso- 
lute negative on the legislature appears, at first view, to be the natural defense with 
which the executive magistrate should be armed. But perhaps it would be neither 
altogether safe nor alone sufficient. On ordinary occasions it might not be exerted 
with the requisite firmness, and on extraordinary occasions it might be perfid- 
iously abused. May not this defect of an absolute negative be supplied by some 
qualified connection between this weaker department and the weaker branch of the 
stronger department, by which the latter may be led to support the constitutional 
rights of the former, without being too much detached from the rights of its own 
department? 

If the principles on which these observations are founded be just, as I per- 
suade myself they are, and they be applied as a criterion to the several State con- 
stitutions, and to the federal Constitution, it will be found that if the latter does 
not perfectly correspond with them, the former are infinitely less able to bear 
such a test. 

There are, moreover, two considerations particularly applicable to the federal 
system of America, which place that system in a very interesting point of view. 

First. In a single republic, all the power surrendered by the people is submit- 
ted to the administration of a single government; and the usurpations are guarded 
against by a division of the government into distinct and separate departments. In 
the compound republic of America, the power surrendered by the people is first di- 
vided between two distinct governments, and then the portion allotted to each sub- 
divided among distinct and separate departments. Hence a double security arises to 


APPENDIX C 


The Federalist Papers 


639 


640 


APPENDIX C 


The Federalist Papers 


the rights of the people. The different governments will control each other, at the 
same time that each will be controlled by itself. 

Second. It is of great importance in a republic not only to guard the society 
against the oppression of its rulers, but to guard one part of the society against the 
injustice of the other part. Different interests necessarily exist in different classes 
of citizens. If a majority be united by a common interest, the rights of the minor- 
ity will be insecure. There are but two methods of providing against this evil: the 
one by creating a will in the community independent of the majority—that is, 
of the society itself; the other, by comprehending in the society so many separate 
descriptions of citizens as will render an unjust combination of a majority of 
the whole very improbable, if not impracticable. The first method prevails in all 
governments possessing an hereditary or self-appointed authority. This, at best, 
is but a precarious security; because a power independent of the society may as 
well espouse the unjust views of the major as the rightful interests of the minor 
party, and may possibly be turned against both parties. The second method will be 
exemplified in the federal republic of the United States. Whilst all authority in it 
will be derived from and dependent on the society, the society itself will be broken 
into so many parts, interests and classes of citizens, that the rights of individuals, 
or of the minority, will be in little danger from interested combinations of the 
majority. 

In a free government the security for civil rights must be the same as that for 
religious rights. It consists in the one case in the multiplicity of interests, and in 
the other in the multiplicity of sects. The degree of security in both cases will de- 
pend on the number of interests and sects; and this may be presumed to depend 
on the extent of country and number of people comprehended under the same 
government. This view of the subject must particularly recommend a proper fed- 
eral system to all the sincere and considerate friends of republican government, 
since it shows that in exact proportion as the territory of the Union may be formed 
into more circumscribed Confederacies, or States, oppressive combinations of a 
majority will be facilitated; the best security, under the republican forms, for the 
rights of every class of citizen, will be diminished; and consequently the stability 
and independence of some member of the government, the only other security, 
must be proportionally increased. Justice is the end of government. It is the end of 
civil society. It ever has been and ever will be pursued until it be obtained, or until 
liberty be lost in the pursuit. In a society under the forms of which the stronger 
faction can readily unite and oppress the weaker, anarchy may as truly be said to 
reign as in a state of nature, where the weaker individual is not secured against the 
violence of the stronger; and as, in the latter state, even the stronger individuals 
are prompted, by the uncertainty of their condition, to submit to a government 
which may protect the weak as well as themselves; so, in the former state, will the 
more powerful factions or parties be gradually induced, by a like motive, to wish 
for a government which will protect all parties, the weaker as well as the more 
powerful. 

It can be little doubted that if the State of Rhode Island was separated from 
the Confederacy and left to itself, the insecurity of rights under the popular form 
of government within such narrow limits would be displayed by such reiterated 
oppressions of factious majorities that some power altogether independent of the 
people would soon be called for by the voice of the very factions whose misrule had 
proved the necessity of it. In the extended republic of the United States, and among 
the great variety of interests, parties, and sects which it embraces, a coalition of a 
majority of the whole society could seldom take place on any other principles than 
those of justice and the general good; whilst there being thus less danger to a minor 
from the will of a major party, there must be less pretext, also, to provide for the 
security of the former, by introducing into the government a will not dependent on 


the latter, or, in other words, a will independent of the society itself. It is no less cer- 
tain than it is important, notwithstanding the contrary opinions which have been 
entertained, that the larger the society, provided it lie within a practicable sphere, 
the more duly capable it will be of self-government. And happily for the republican 


cause, the practicable sphere may be carried to a very great extent by a judicious 
modification and mixture of the federal principle. 


Publius 
(James Madison) 
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1. George Washington 
2. John Adams 
3. Thomas Jefferson 


4. James Madison 


5. James Monroe 
6. John Quincy Adams 
7. Andrew Jackson 


8. Martin Van Buren 
9. William H. Harrison 
10. John Tyler 

11. James K. Polk 

12. Zachary Taylor 

13. Millard Fillmore 
14. Franklin Pierce 

15. James Buchanan 
16. Abraham Lincoln 


17. Andrew Johnson 
18. Ulysses S. Grant 


19. Rutherford B. Hayes 
20. James A. Garfield 
21. Chester A. Arthur 
22. Grover Cleveland 
23. Benjamin Harrison 
24. Grover Cleveland 
25. William McKinley 


26. Theodore Roosevelt 
27. William H. Taft 

28. Woodrow Wilson 

29. Warren G. Harding 
30. Calvin Coolidge 

31. Herbert C. Hoover 
32. Franklin D. Roosevelt 


33. Harry S Truman 

34. Dwight D. Eisenhower 
35. John F. Kennedy 

36. Lyndon B. Johnson 
37. Richard M. Nixon 


38. Gerald R. Ford 

39. James E. Carter, Jr. 

40. Ronald W. Reagan 

41. George H. W. Bush 

42. William Jefferson Clinton 
43. George W. Bush 

44 Barack Obama 
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Term of Age at Political 
Service Inauguration Party 
1789-1797 SV None 
1797-1801 61 Federalist 
1801-1809 By Democratic-Republican 
1809-1817 57 Democratic-Republican 
1817-1825 58 Democratic-Republican 
1825-1829 57 Democratic-Republican 
1829-1837 61 Democrat 
1837-1841 54 Democrat 
1841 68 Whig 
1841-1845 51 Whig 
1845-1849 49 Democrat 
1849-1850 64 Whig 
1850-1853 50 Whig 
1853-1857 48 Democrat 
1857-1861 65 Democrat 
1861v1865 by) Republican 
1865-1869 56 Democrat 
1869-1877 46 Republican 
1877-1881 54 Republican 
1881 49 Republican 
1881-1885 51 Republican 
1885-1889 47 Democrat 
1889-1893 55 Republican 
1893-1897 SS Democrat 
1897-1901 54 Republican 
1901-1909 42 Republican 
1909-1913 51 Republican 
1913-1921 56 Democrat 
1921-1923 55 Republican 
1923-1929 51 Republican 
1929-1933 54 Republican 
1933-1945 51 Democrat 
1945-1953 60 Democrat 
1953-1961 62 Republican 
1961-1963 43 Democrat 
1963-1969 55 Democrat 
1969-1974 56 Republican 
1974-1977 61 Republican 
1977-1981 52 Democrat 
1981-1989 69 Republican 
1989-1993 64 Republican 
1993-2001 46 Democrat 
2001-2009 54 Republican 

47 Democrat 


* Never joined a church. 
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College 
or University 


Harvard 
William and Mary 


Princeton 


William and Mary 
Harvard 


Hampden-Sydney 
William and Mary 
U. of N. Carolina 


Bowdoin 
Dickinson 


U.S. Mil. Academy 


Kenyon 
Williams 
Union 


Miami 
Allegheny College 


Harvard 
Yale 
Princeton 


Amherst 
Stanford 
Harvard 


U.S. Mil. Academy 
Harvard 

Southwest Texas State 
Whittier 


Michigan 

U.S. Naval Academy 
Eureka College 

Yale 

Georgetown 

Yale 

Columbia 


Occupation 
or Profession 


Soldier, Planter 
Lawyer 
Planter, Lawyer 


Lawyer 


Lawyer 
Lawyer 
Lawyer, Soldier 


Lawyer 
Soldier 
Lawyer 
Lawyer 
Soldier 
Lawyer 
Lawyer 
Lawyer 
Lawyer 


Tailor 
Soldier 


Lawyer 
Minister, Teacher 
Lawyer 
Lawyer 
Lawyer 
Lawyer 
Lawyer 


Author 

Lawyer 

Educator 
Newspaper editor 
Lawyer 

Engineer 

Lawyer 


Businessman 
Soldier 
Author 
Teacher 
Lawyer 


Lawyer 

Naval Officer, Businessman 
Broadcaster, Actor 
Businessman 

Lawyer 

Businessman 

Lawyer 


Religion 


1. Episcopalian 
2. Unitarian 
etre 


4. Episcopalian 


5. Episcopalian 
6. Unitarian 
7. Presbyterian 


8. Dutch Reformed 
9. Episcopalian 

10. Episcopalian 

11. Methodist 
12. Episcopalian 
13. Unitarian 
14. Episcopalian 
15. Presbyterian 
IG.” 


jab) 


eee 
18. Methodist 


Is” 

20. Disciples of Christ 
21. Episcopalian 

22. Presbyterian 

23. Presbyterian 

24. Presbyterian 

25. Methodist 


26. Dutch Reformed 
27. Unitarian 

28. Presbyterian 

29. Baptist 

30. Congregationalist 
31. Friend (Quaker) 
32. Episcopalian 


33. Baptist 

34. Presbyterian 

35. Roman Catholic 
36. Disciples of Christ 
37. Friend (Quaker) 


38. Episcopalian 
39. Baptist 

40. Presbyterian 
41. Episcopalian 
42. Baptist 

43. Methodist 


ae United Church of Christ 


Born 


Feb. 22, 1732 
Oek 30, 1735 
April 13, 1743 


Mar. 16, 1751 


April 28,1758 
July 11, 1767 
Mar. 15, 1767 


Dec. 5, 1782 
neo, SWS} 
Mar. 29, 1790 
Nov. 2, 1795 
Nov. 24, 1784 
Jan. 7, 1800 
Nov. 23, 1804 
April 23, 1791 
Feb. 12, 1809 


Dec. 29, 1808 
April 27, 1822 


Oct. 4, 1822 
Nov. 19, 1831 
Oct. 5, 1829 
Mar. 18, 1837 
Aug. 20, 1833 
Mar. 18, 1837 
Jan. 29,1843 


Oct. 27, 1858 
Seat, 15, Wale 
Dec. 29, 1856 
Nov. 2, 1865 

July 4, 1872 

Aug. 10, 1874 
Jan. 30, 1882 


May 8, 1884 
Oct. 14, 1890 
May 29,1917 
Aug. 27, 1908 
Jan. 9, 1913 


July 14, 1913 
Oct. 1, 1924 
Feb. 6, 1911 
June 12, 1924 
Aug. 19, 1946 
July 6, 1946 


Died 
Dec. 14, 1799 


July 4, 1826 
July 4, 1826 


June 28, 1836 


July 4, 1831 
Feb. 23, 1848 
June 8, 1845 


July 24, 1862 
April 4, 1841 
Jan 18, 1862 
June. 15, 1849 
July 9, 1850 
Mar. 8, 1874 
Oct. 8, 1869 
June 1, 1868 
April 15, 1865 


July 31, 1875 
July 23, 1885 


Jatialpelogs 
Sept. 19) 1881 
Nov. 18, 1886 
June 24, 1908 
Mar. 13, 1901 
June 24, 1908 
Sept. 14, 1901 


Jan. 6, 1919 
Mar. 8, 1930 
Feb. 3, 1924 
Aug. 2, 1923 
Jan. 5, 1983 
Oct. 20, 1964 
April 12, 1945 


Dee. 26, 1972 
Mar. 28, 1969 
Nov, 22, 1963 
lea, 22, Siw) 
April 22, 1994 


Dec. 26, 2006 


June 5, 2004 


Presidents of the United States 


Age 
at Death 


67 
90 
83 


85 


73 
80 
78 


Ww 
68 
7\ 
53) 
65 
74 
64 
WY 
56 


66 
63 


70 
49 
57 
7\ 
67 
7\ 
58 


60 
72 
67 
/ 
60 
90 
63 


88 
78 
46 
64 
81 


gs 


93 


Vice President 


John Adams 
Thomas Jefferson 
Aaron Burr 
George Clinton 
George Clinton 
Elbridge Gerry 
Daniel D. Tompkins 
John C. Calhoun 
John C. Calhoun 
Martin Van Buren 
Richard M. Johnson 
John Tyler 


George M. Dallas 
Millard Fillmore 


William R. King 
John C. Breckinridge 
Hannibal Hamlin 
Andrew Johnson 


Schuyler Colfax 
Henry Wilson 
William A. Wheeler 
Chester A. Arthur 


Thomas A. Hendricks 
Levi P. Morton 

Adlai E. Stevenson 
Garret A. Hobart 
Theodore Roosevelt 
Charles W. Fairbanks 
James S. Sherman 
Thomas R. Marshall 
Calvin Coolidge 
Charles G. Dawes 
Charles Curtis 

John N. Garner 
Henry A. Wallace 
Harry S. Truman 
Alben W. Barkley 
Richard M. Nixon 
Lyndon B. Johnson 
Hubert H. Humphrey 
Spiro T. Agnew 
Gerald R. Ford 
Nelson A. Rockefeller 
Walter F. Mondale 
George H. W. Bush 
J. Danforth Quayle 
Albert A. Gore 
Richard B. Cheney 


_ Aug. 4, 1961 


Joseph Biden 


(1789-1797) 
(1797-1801) 
(1801-1805) 
(1805-1809) 
(1809-1812) 
(1813-1814) 
(1817-1825) 
(1825-1829) 
(1829-1832) 
(1833-1837) 
(1837-1841) 
(1841) 


(1845-1849) 
(1849-1850) 


(1853) 
(1857-1861) 
(1861-1865) 
(1865) 


1869-1873) 
1873-1875) 
1877-1881) 
1881) 


_— eS 


(1885) 

(1889-1893) 
(1893-1897) 
(1897-1899) 
(1901) 

(1905-1909) 
(1909-1912 
(1913-1921) 
(1921-1923) 
(1925-1929 
(1929-1933) 
(1933-1941) 
(1941-1945 
(1945) 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 
( 


1949-1953 
(GSS 12S) 
1961-1963 
1965-1969 
1969=1973 
1973=1974 
1974-1977 


1993-2001 
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Accountability—the state of being responsible for official acts in 
which success means recognition and reward, while failure 
means some form of punishment. 


Active consent—the consent to government that people 
demonstrate in democracies by participating in the political 
system, especially by voting. 


Administrative law judge (ALJ)—a federal official who conducts 
hearings, makes findings, and offers recommendations for 
resolving disputes over an agency’s actions. 


Administrative Procedure Act—the 1946 law that set out the 
process by which federal executive agencies propose and issue 
regulations. 


Administrative rules—formal regulations by executive branch 
agencies, usually to carry out legislation. 


Administrative state—a government in which the nominal 
rulers (usually elected officials) have delegated much of their 
authority to bureaucrats. 


Advisory opinion—an opinion by a court giving its advice 
or interpretation on a legal matter outside of a specific 
case or controversy. Federal courts do not issue advisory 
opinions. 


Affirmative action—governmental policies that either (1) require 
special efforts to recruit minorities or women in employment, 
education, or public contracts or (2) grant preferences to 
minorities or women in employment, education, or public 
contracts. 


Agenda—the range of topics up for political discussion and policy 
action. 


Agenda setting—influencing the range of issues up for public 
deliberation. 


Aid to Families with Dependent Children (AFDC)—federal 
assistance entitlement program based on the Social 
Security Act of 1935 that provided income to poor families 
(commonly called “welfare” ). It was replaced in 1996 by 
Temporary Assistance to Needy Families. 


Air war—an interest group effort to sway public opinion through 
broadcast advertisements. 


Al Qaeda—an international terrorist organization based on 
extremist Islamic beliefs and founded in the late 1980s by 
Osama Bin Laden. It was responsible for the attacks on the 
United States of September 11, 2001. 


Alternative minimum tax (AMT)—a parallel tax system with a 
more limited set of tax deductions than the regular income 
tax. Those potentially subject to the tax must calculate their 
regular income tax, then their AMT. They pay whichever is 
greater. 


American exceptionalism—the idea that the United States is 
fundamentally different from other nations and that it places 
higher value on morality in its foreign relations. 
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American Federation of Labor—Congress of Industrial 
Organizations (AFL-CIO)—the leading group of American 
labor, an organization of 57 unions and their 13 million members. 


American Party—a short-lived anti-Catholic and anti-immigrant 
political party of the 1840s and 1850s. Its nickname was 
the “Know-Nothing Party.” (In response to questions about 
their secret organizations, members were to reply, “I know 
nothing.”) See also Know Nothing Party. 


AmeriCorps—a federally sponsored network of national service 
programs that engage more than 50,000 volunteers each year 
to meet needs in education, public safety, health, and the 
environment; created by President Bill Clinton in 1993. 


Amicus curiae brief—a document filed by an individual or group 
that is not a party to a legal case, which provides information 
that aids the court in its deliberations (the term is Latin for 
“friend of the court”). Interest groups use such briefs to 
influence court decisions. 


Annapolis Convention—a gathering of delegates from five 
states that met in Annapolis, Maryland, in September 1786 
to address commercial problems. It called on Congress to 
convene a constitutional convention to provide for a more 
effective national government. 


Anti-Federalists—the name given to those who opposed the 
ratification of the Constitution of 1787. 


Appellant—the party who appeals a case from a lower court, 
seeking reversal of the decision. 


Appellate jurisdiction—the authority of a court to review a 
decision reached by a lower court. 


Appellee—the party who won in the lower court and responds to 
the appeal by the losing side by seeking a reaffirmation of the 
lower court decision. 


Articles of Confederation—the first national constitution for the 
United States. In force from 1781 to 1789, it created a single- 
branch national government (Congress) in which each state 
had one vote. 


Assimilation—the blending of diverse immigrant groups into one 
people by the adoption of common language, customs, and values. 


Astroturf—slang for an outpouring of “grassroots” sentiment that 
an interest group manufactures. 


At-large election—races in which candidates run not in districts 
but in an entire state, county, city, or town. 


Australian ballot—a government-published ballot that lists all 
lawful nominees for office. It allows the voters to make their 
choices in private and to choose nominees from different 
parties for different offices. 


Authorization for Use of Military Force—the joint resolution 
passed by Congress in September 2001 that authorized the 
president “to use all necessary and appropriate force” against 
those responsible for the attacks of September 11, 2001. 


Beat—a specific issue (e.g., the environment), institution (clos 


the Senate), or geographic region in which a journalist may 
specialize. 


Beyond a reasonable doubt—the standard of proof used in 
criminal cases, which requires that the state prove the 


defendant's guilt beyond a doubt based on reasons related to 
the evidence and facts in the case. 


Bicameral legislature—a legislative body that has two separate 
chambers or houses, often with equal authority to pass or 
amend legislation. 


Bill—a draft of a proposed law. 


Bill of attainder—an act by a legislature convicting someone of 
a crime and imposing a punishment without a trial before a 
court. 


Bill of Rights—the first 10 amendments to the U.S. Constitution, 
which became effective in 1791. 


Bipartisan Campaign Reform Act (BCRA)—a 2002 federal law 
that banned soft-money contributions to political parties. It 
also increased federal contribution limits and indexed them 
for inflation. 


Black Codes—laws passed by many of the southern states 
immediately after the Civil War to restrict the rights and 
freedom of the former slaves, tying them to the soil, and 
imposing more severe criminal punishments on blacks than 
on whites. 


Blanket primary—a primary in which a single ballot displays 
candidates for all parties’ nominations for all offices. Voters 
may choose a Republican for one office, a Democrat for 
another, and so on. The Supreme Court has declared it to be a 
violation of freedom of association. 


Block grant—grant in which the federal government lays out 
broad terms on how the state and local governments should 
spend the money. 


Border Patrol—the agency within the U.S. Department of 
Homeland Security that enforces immigration laws at the 
border of the United States. 


Brief—a document written for an appellate court that gives legal 
arguments for overturning or reaffirming the decision of a 
lower court. 


Budget reconciliation bill—a measure that changes existing law in 
order to carry out instructions in a budget resolution. 


Bully pulpit—President Theodore Roosevelt's phrase to describe 
the rhetorical dimensions of the presidential office. 


Bundling—the practice of gathering a large number of small 
contributions into one group. Although the recipient typically 
views the result as one large contribution, each check counts 
separately for the purposes of campaign finance limits. 


Bureau of Immigration—the agency created within the Treasury 
Department in 1891 to gain greater control over immigration 
into the United States. 


Bureaucracy—the unelected organizations that carry out government 
policy; more generally, a form of organization with division of 
labor, hierarchy, formal rules, and impersonal relationships. 
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Bureaucrat—an unelected government employee who administers 
government policy by adhering to rules and procedures. 


Cabinet—the collective name for the president’s formal advisers. 
The cabinet includes the vice president, the heads of the 15 
executive departments, and others to whom the president 
grants cabinet rank. 


Campaign consultants—professionals who contract with political 
campaigns to provide management and other services. 


Case law—the body of authoritative prior court decisions. 


Casework—assistance to constituents in their dealings with 
federal agencies. 


Categorical grants—grant that spells out in detail the specific 
categories in which state and local governments must spend 
the money. 


Caucus—a meeting of political party members. Today, some states 
begin the process of selecting national convention delegates 
by holding caucuses of voters. In Congress, caucus also refers 
to the formal organization of House members or senators 
who belong to the same party. 


Charter school—relatively autonomous public school that is 
exempt from many state rules and often employs innovative 
teaching techniques. 


Checks and balances—the principle of the U.S. Constitution 
that gives each of the three major branches of government 
the means to control partially the power exercised by 
another, largely to resist encroachments on its own 
powers. 


Chief justice—the head of the U.S. Supreme Court and the 
administrative head of the U.S. court system. 


Chief of staff—the highest-ranking staff aide to the president 
whose duties include supervising White House employees, 
overseeing the president’s schedule, and advising the 
president on policy and politics. 


Christian Coalition—a political organization of conservative 
Christians, founded in 1989 by Pat Robertson. 


Circuit court—the original name for the federal courts 
intermediary between the district courts and the Supreme 
Court. The name is still used informally to apply to the 
federal courts of appeal. See United States Courts of Appeal. 


Citizenship—a legal status that accords full membership in a 
political community. 


Citizenship oath—officially known as the “oath of allegiance” or 
the “oath of renunciation and allegiance.” It must be taken by 
applicants for citizenship in a public ceremony in the United 
States. 

Civic culture—a widely shared set of beliefs and traditions 
concerning political activity and community service. 

Civic duty—any obligation that citizens owe to the broader 

political community. 


Civic journalism—a movement urging journalists to shift their 
focus from increasing circulation or audience share to 


fostering public discussion of community issues. 
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Civic virtue—a virtue that is an essential element of good 
citizenship, including self-restraint, self-reliance, civic 
knowledge, and civic participation and service. 


Civil case—a court case in which one individual sues another 
person or an organization (or even the government, if the law 
allows) because of some alleged harm, such as a violation of a 
contract, a libel, or the sale of a defective product. 


Civil disobedience—the nonviolent breaking of a law to protest 
injustice and to press for social or political change. 


Civil liberties—personal freedoms that government may not 
legitimately infringe, such as practicing one’s religion, 
speaking freely, communicating opinions through print 
and electronic media, and being secure in one’s person and 
property from arbitrary or oppressive government action. 


Civil religion—a nondenominational belief that God has given 
the United States a unique mission and status among the 
nations. Civil religion also entails a special attachment to 
national rituals and symbols. 


Civil rights—a term with two meanings in the American political 
tradition. Originally, it meant the rights that citizens enjoy 
in a political community and that are regulated by the 
state, such as the right to sue in court and to defend one’s 
person and property. The modern meaning of the term is 
distinguished from civil liberties and refers to the freedom 
to live one’s life and engage in the political process free 
from discrimination, especially because of race, ethnicity, or 
gender. See also civil liberties. 


Civil rights movement—in the broadest sense, the efforts dating 
back to the abolitionists of the early nineteenth century 
to secure equal rights for blacks in the United States. In 
the modern era, this term refers to the broad-based social 
movement that began with the Montgomery bus boycott of 
1955 and involved such nonviolent “direct action” techniques 
as marches, demonstrations, boycotts, and sit-ins at 
segregated lunch counters. 


Civil union—domestic arrangement recognized by the laws in 
some states that grants same-sex couples most or all of the 
benefits, protections, and responsibilities enjoyed by the 
spouses in a marriage. Also called a domestic partnership. 


Class action—a lawsuit in which one or a few individuals are 
certified by the court as representing many others in a similar 
situation and in which the resulting remedies, if any, apply to 
the entire class. 


Clear and present danger test—a doctrine promulgated by the 
Supreme Court in 1919 according to which the government 
may restrict speech when the words “create a clear and 
present danger that they will bring about the substantive evils 
that Congress has a right to prevent.” 


Closed primary—a primary in which only voters who formally 
register with the political party may vote. 


Closed rule—a rule governing debate in the House of 
Representatives that prohibits amendments. 


Closed shop—a requirement that employees join a labor union 
before the business hires them. The Taft-Hartley Act outlawed 
it. 


Cloture—the procedure used by the Senate to place a time limit 
on debate on a bill or other matter, thereby overcoming a 
filibuster. This requires approval by three-fifths of the full 
Senate, currently 60 votes. 


Coattail effect—the tendency for a popular candidate for higher 
office to draw votes for other candidates of the same party. 


Cold War—the period between the end of World War II (1945) 
and the collapse of Communism in Eastern Europe and 
the Soviet Union (1989-1991) when world politics was - 
dominated by the clash between liberal democracies, led by 
the United States, and Communist nations, led by the Soviet 
Union. 


Commerce clause—a provision in Article I, Section 8, of the 
Constitution that empowers Congress to regulate commerce 
with foreign nations, among the states, and with Indian 
tribes. It has supplied the basis for federal regulation of 
business as well as other domestic policy initiatives. 


Committee of Detail—the five-member committee of the 
Constitutional Convention that met in late July and early 
August 1787 to fashion the resolutions passed by the 
Convention to that point into a draft constitution. Along with 
the Committee of Style, it was one of the two most important 
committees at the Convention. 


Committee of Style—the five-member committee of the 
Constitutional Convention that met during the last week 
of the Convention in September 1787 to give final form 
to the Constitution. Along with the Committee of Detail, 
it was one of the two most important committees at the 
Convention. 


Committees—groups of legislators in the House and Senate 
that deliberate on bills or other measures and make 
recommendations to the full body. 


Common Sense—an influential pamphlet written by Thomas 
Paine and published in Philadelphia in January 1776 that 
urged the American colonists to break away from British rule 
and become an independent nation. 


Communism—an ideology and form of government in which 
the state takes ownership of “the means of production” 
(industry and agriculture); outlaws political parties other 
than the Communist Party; suppresses religious worship 
to various degrees; and prohibits public opposition to the 
regime. 


Companion bill—a measure in one house of Congress that is 
similar or identical to a bill in the other. 


Concurrent resolution—a resolution passed by both the House 
and Senate that expresses the sentiment of Congress. 


Concurring opinion—in a Supreme Court case, an opinion 
written by a justice who agrees with the holding of the 
majority but for reasons in addition to, or different from, 
those stated in the opinion of the court. 


Confederal system—a political system in which states delegate a 
limited range of powers to a central government for certain 
purposes, such as the issuing of money. Examples include the 
United States under the Articles of Confederation and the 
contemporary European Union. 


Confederation—a system of government in which a weak central 
authority acts on behalf of powerful independent states. 


Confederation Congress—the name given to the Congress 
established by the Articles of Confederation in 1781 to 
distinguish it from the Continental Congress, which it 
replaced. 


Conference committee—a temporary joint committee that settles 
differences between House and Senate versions of a bill and 
recommends a compromise version to the House and Senate. 


Congressional Review Act—a federal law that requires agencies to 


send rules to Congress for review 60 days before they take effect. 


Connected PAC—a political action committee that is under the 
sponsorship of a corporation, union, or trade association and 
may solicit contributions only from people with connections 
to the sponsoring organization. 


Connecticut Compromise—see Great Compromise. 


Consent of the governed—the principle that no one has the right 
to govern another without that other person’s consent. 


Conservative—in contemporary American usage, one who wants 
less government activity on economic issues, and more to 
promote traditional social values. 


Constituency service—efforts undertaken by members of 
Congress to assist constituents, such as intervening with the 
bureaucracy and bringing home federal projects. 


Constituent—a resident of the district or state represented by a 
member of the House or Senate. 


Constitutional Convention—the gathering of delegates from 12 
states (all but Rhode Island) that met in Philadelphia from 
May 25 to September 17, 1787, and wrote the Constitution. 


Constitutional monarchy—rule by a monarch, such as a king, who 


is restrained by a constitution that defines, or limits, his powers. 


Containment—the Cold War policy of preventing further 
expansion of the Soviet Union’s influence, in the hope of 
fostering its eventual downfall. 


Continuing resolution—a stopgap measure that provides for 
spending until Congress passes a regular appropriations bill. 


Contract lobbyist—a lobbyist who works at outside law firms or 
consulting companies, and takes on interest groups as clients. 


Contributory program—a program, such as Social Security, that 
is paid for by contributions from current or future recipients. 


Cosmopolitanism—in contrast to patriotism, the belief that one’s 
main allegiance should not be to one country but to the 
world community. 


Court-packing plan—the common name for President Franklin 
Roosevelt’s proposal to increase the size of the Supreme 
Court by up to six additional members. 


Covert operation—a secret attempt to influence political, military, 


or economic situations abroad, often involving the use of force. 


Criminal case—case in which the government prosecutes an 
individual for violating a criminal statute, such as a law 
against violence, theft, corporate fraud, or drug trafficking. 
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Critical period—the period of economic, financial, and political 
distress between the effective end of the Revolutionary War 
(1781) and the establishment of a new government under the 
Constitution (1789). 


Cultural relativism—the notion that moral standards are purely 
derivative from the values of a particular culture or society 
and that no society’s standards can be said to be “better” or 
“worse” than those of another. See also moral relativism. 


De facto segregation—separation of the races that occurs 
in society even though not caused by law or official 
governmental policy. 


De jure segregation—segregation mandated by law or official 
governmental policy. 


Debt—the total amount that the federal government owes, 
resulting from the accumulation of past deficits. 


Declaration of Independence—document approved by the 
Second Continental Congress on July 4, 1776, that articulated 
the principles of natural rights and consent of the governed, 
detailed the numerous ways in which King George III of 
Britain had violated the colonists’ rights, and declared the 
former thirteen colonies to be independent of Britain. 


Defendant—the person sued in a civil case or charged with a 
crime in a criminal case. 


Deficit—an amount by which spending exceeds revenues in any 
given year. 


Deism—a belief that God created the world but does not 
intervene in its affairs. 


Delegate (to a party convention)—a person entitled to vote at a 
party convention for the nomination of candidates. 


Delegate (as type of representation)—a type of representation 
in which legislators simply reflect the views of their 
constituents. 


Deliberation—reasoning on the merits of public policy, searching 
for the public interest or common good. 


Deliberative democracy—a democracy whose institutions are 
designed to promote the rule of reasoned and informed 
majorities, usually through representative institutions. 


Demagogue—a dangerous popular leader who appeals to base 
emotions of the people or flatters them to gain power. 


Democracy—a form of government in which the people 
rule themselves either directly or through freely elected 
representatives. 


Democratic-Republican Party—one of the two original major 
parties, which included James Madison and Thomas 
Jefferson. It became dominant after the fall of the Federalists. 
In the 1820s, elements of the party formed the Democratic 
Party that we know today. 


Denaturalization—the process by which naturalized American 
citizens lose their citizenship because they obtained their 
original naturalization through fraud or illegality. 


Desegregation—legal and other efforts to undo segregation of 
races or ethnic groups. 
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Devolution—a term that became common in the 1990s for the 
shift of power from the federal government to states and 


localities. 


Direct democracy—a form of government, originally found in 
ancient Greece, in which the people directly pass laws and 
make other key decisions. 


Direct incitement test—a doctrine promulgated by the Supreme 
Court in the twentieth century according to which the 
government may suppress political speech that directly incites 
violence, but not the “advocacy of forcible overthrow as an 
abstract doctrine.” 


Direct lobbying—meetings or communications between interest 
group representatives and the officials whom they are trying 
to persuade. 


Direct mail 


campaign appeals, often asking for contributions, 
that go directly to voters via postal mail. 


Discretionary spending—federal outlays that are subject to the 
annual process of appropriations, unlike mandatory spending. 


Discrimination—treating individuals differently and unfairly 
because of characteristics over which they have no control, 
such as race, ethnicity, or gender. 


Dissenting opinion—in a Supreme Court case, an opinion written 
by a justice in the minority explaining why he or she disagrees 
with the majority. 


District courts—see United States District Courts. 


District system for the electoral college—a process currently 
in place in Maine and Nebraska, whereby the statewide 
presidential winner gets two at-large electors, and the choice 
of the other electors depends on the popular vote within each 
congressional district. 


Diversity rationale—the argument that racial, ethnic, and gender 
diversity in schools and the workplace is a worthy goal in 
itself and ought to be promoted by government. It is used to 
defend affirmative action policies. 


Divided government—when different political parties control the 
executive branch and at least one chamber of the legislature in 
a separation of powers, or presidential, system of government. 


Drop-off—the tendency for voter turnout to decline in 
nonpresidential elections. 


Dual citizenship—citizenship in two nations simultaneously. It is 
sometimes called “dual nationality.” 


Dual federalism—an arrangement whereby the national 
government would focus on foreign affairs, national security, 
interstate relations, and other topics of national reach, leaving 
many domestic policy issues to the states. 


Due process of law—procedural protections that the Fifth and 
Fourteenth Amendments require government to follow 
before depriving anyone of life, liberty, or property. These 
include at least fair notice and an opportunity to contest 
charges before a neutral tribunal. 


Duties of citizenship—the obligations that citizens owe to one 


another or to the community as a whole, such as obeying the 
law. 


E pluribus unum—Latin motto on the scroll carried in the mouth 
of the eagle on the Great Seal of the United States: “Out of 


many, one.” 


Early voting—a procedure by which people may cast ballots at 
designated stations before Election Day. 


Earmark—a provision of a spending bill that sets aside funds for a 
specific purpose in a district or state. 


Earned Income Tax Credit (EITC)—a federal program enacted 
in 1975 that provides a special income tax credit to low-wage 
workers based on income and family size. 


Economic group—an interest group, such as a union or business, 
that explicitly pursues its own material welfare. 


Editorial—an unsigned article expressing a view of publishers or 
editors. 


Educational voucher—money provided by governments (often 
termed “scholarships”) to parents of school-age children to 
cover some or.all of the cost of their children attending a 
private (and sometimes public) school of their choice. 


Elector—a person entitled to vote in the Electoral College. 


Electoral college—the name later given to the method of electing 
presidents outlined in the Constitution of 1787 whereby 
electors, equal to the number of representatives and senators 
in each state, would be appointed as the state legislature saw 
fit and would meet in their states to vote for two persons for 
president, one of whom could not be a resident of the state. 
In 1804, the Twelfth Amendment provided for separate votes 
for president and vice president. To win, a candidate must 
receive a majority of electoral votes (currently 270). 


Elite theory—the view that government is controlled by a relative 
handful of elites in government, business, the professions, 
and the media who often think alike and work together to 
promote their mutual interests. 


Ellis Island—site of the federal government's first immigrant 
processing center through which 12 million immigrants 
passed between 1892, when it opened, and 1924, when it was 
last used for the mass processing of immigrants. 


Emancipation Proclamation—President Abraham Lincoln’s 
executive order, effective January 1, 1863, that freed all the 
slaves then behind Confederate lines. 


Embedded journalist—a reporter who stays with a single military 
unit for a long period. 


Enlightenment—an intellectual movement of the 1700s that 
stressed the power of reason and took a scientific approach to 
morality. 


Entitlement—a government program that guarantees and 
provides benefits to those who meet certain criteria, such as 
age or need. 


Enumerated powers—the 17 express powers that Article I, 
Section 8, of the Constitution specifically grants to Congress. 


Equal Employment Opportunity Commission (EEOC)—the 
federal agency, which began operating in 1965, charged with 
enforcing the employment nondiscrimination provisions of 
the Civil Rights Act of 1964 and other federal laws. 


Equal time rule—the federal requirement that broadcasters who 
sold or gave airtime to one candidate must give the same 
chance for all other candidates for the same office. 


Equality of opportunity—the principle that laws and government 
programs should seek to provide men and women of all races 
and ethnic groups an equal chance to succeed. 


Equality of results—the principle that government should 
concern itself not just with equality of opportunity, but 
with whether men and women of different races and 


ethnic groups have equal educational and economic 
success. 


Equity power—the judicial power, derived from the British legal 
tradition, to issue injunctions or provide for other kinds of 
relief, especially when a strict application of the law would 
lead to unjust results. 


Establishment clause—provision of the First Amendment 
that prohibits Congress from making a law “respecting an 
establishment of religion.” 


Estate tax—a tax on your right to transfer property at your death. 
Those who want to reduce or eliminate it sometimes call it 
the “death tax.” 


Evolving Constitution—the notion that the meaning of the 
Constitution changes, or evolves, over time to meet changing 
circumstances or norms. See also living Constitution. 


Ex post facto law—a law that makes an act criminal after it was 
committed or increases the penalty after the fact. 


Excise tax—a tax on specific goods and services, usually by the 
unit (e.g., gallon, pound, or pack). 


Exclusionary rule—the rule imposed by the Supreme Court that 
prohibits the use in court of evidence improperly obtained, 
no matter how relevant to demonstrating guilt. 


Executive agreement—an agreement reached between the 
president of the United States and a foreign nation on 
matters that do not require formal treaties (and therefore 
Senate approval). These may be either sole-executive 
agreements, which a president makes on his own authority, or 
congressional-executive agreements, which are approved by 
both the president and Congress. 


Executive Office of the President (EOP)—the formal staff 
structure of the White House. 


Executive orders—official documents, having the force of law, 
through which the president directs federal officials to take 
certain actions. 


Executive prerogative—the doctrine that an executive may 
sometimes have to violate the law to preserve the nation. 


Executive privilege—the doctrine that the president may 
sometimes legitimately refuse to provide executive branch 
information to Congress, the courts, or the public. 


Exemption—a reduction in the amount of income subject to 
tax. There are two types: personal and dependency. The 
exemption amount changes from year to year. 


Exit poll—survey that measures the opinions of voters as they 
leave polling places. 
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Expressive conduct—conduct by which people sometimes express 
their political feelings without using speech as such, such as 
burning the American flag as a sign of protest. Also called 
“symbolic speech.” 


Faction—James Madison’s term for a group that pursues interests 
harmful to the rights of others or to the good of the country. 
In contemporary usage, it often refers to any interest group. 


Fair Deal—the term for President Harry S Truman’s social 
programs, especially his proposal for national health 
insurance. 


Fairness doctrine—the 1949 FCC ruling that licensees were 
“public trustees,” who must provide a forum for diverse 
views. In 1987, the FCC scrapped the doctrine, allowing for 
more opinionated programming. 


Federal Communications Commission (FCC)—the federal 
agency that regulates the electronic media. 


Federal debt—the total value of outstanding securities that the 
federal government has issued. 


Federal deficit—the gap that occurs when the government spends 
more than it takes in. 


Federal Deposit Insurance Corporation (FDIC)—the federal 
agency created in the 1930s to insure private savings in 
federally chartered banks. 


Federal Election Commission (FEC)—the agency that 
administers federal campaign finance law. 


Federal funds rate—the rate that banks charge for overnight loans 
to one another. The Federal Reserve sets targets for this rate 
to influence interest rates in general. 


Federal Open Market Committee (FOMC)—the group that 
makes monetary policy for the Federal Reserve System. Its 
voting members are the members of the Fed’s Board of 
Governors and the presidents of five Federal Reserve Banks, 
including the Federal Reserve Bank of New York. 


Federal Reserve System—the “Fed,” the central bank of the United 
States. It has the primary responsibility for monetary policy. 


Federal system—a political system in which a national 
government shares powers with states or provinces. Each 
level has definite powers and may act directly on individuals 
within its jurisdiction. Examples include the contemporary 
United States, Germany, and Canada. 


Federalist Papers—85 essays in defense of the proposed 
Constitution and published in New York City newspapers 
between October 1787 and May 1788 under the pseudonym 
“Publius.” They were written by Alexander Hamilton, James 
Madison, and John Jay and originally titled The Federalist. 


Federalist Party—one of the first two major parties, which 
included John Adams and Alexander Hamilton. It dominated 
American politics in the early years but fell into rapid decline 
at the start of the nineteenth century. 


Federalists—originally, the name given to those who supported 
the ratification of the Constitution of 1787. Later, it was the 
name for members of one of the first two political parties in 
the United States. 
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Fighting words—words that according to the Supreme Court 
(1942) “tend to incite an immediate breach of the peace” and 
thus are not protected by the First Amendment. 


Filibuster—informal term for any attempt to block or delay 
Senate action on a bill or other matter by debating it 
at length, by offering numerous motions, or by other 
obstructive actions. 


First Great Awakening—a religious revival of the 1700s that 
stressed a personal experience of God and helped develop a 
national identity among the American colonists. 


Fiscal policy—federal policy concerning overall levels of spending 
and taxes. 


Flat tax—a proposal to tax all income at a single rate. 


Focus group—a set of ordinary people who agree to gather for an 
in-depth group interview about their opinions. 


Foreign policy—the programs and principles that direct the 
government's interactions with the rest of the world. 


Foundation—a nonprofit corporation or a charitable trust that 
makes grants to organizations or individuals for scientific, 
educational, cultural, religious, or other charitable purposes. 
Some foundations support policy groups. 


Framing—the way in which the media define an issue by 
emphasizing or deemphasizing certain aspects of that issue. 


Franchise (also suffrage)—the right to vote. 


Franking privilege—the right of members of Congress to send 
mail to their constituents without paying for the postage. 


Free exercise clause—provision of the First Amendment that 
prohibits Congress from “prohibiting the free exercise” of 
religion. 


Freedmen’s Bureau—an agency in the Department of War created 
by Congress in 1865 to promote the welfare and legal rights 
of the newly freed slaves. 


Freedom of expression—a broad term to characterize what 
many believe the First Amendment was designed to protect, 
incorporating freedom of speech and press as well as 
expressive conduct. 


Free-rider problem—the difficulty that exists when an 
organization seeks a good or policy change but cannot 
confine the benefits to its own members. If people can reap 
the benefits without bearing the costs of membership, they 
lack incentives to join. 


Frontline worker—a government employee who has the physical 
task of carrying out public policy, often in direct contact with 
the general public. 


Front-loading—the practice of scheduling presidential primaries 
and caucuses at earlier and earlier dates. 


Fugitive slave clause—the provision of the Constitution (Article 
IV, Section 2) that stipulated that slaves who escaped to 
another state must be returned to their masters. 


“Full faith and credit” clause—Article IV, Section 1, of the 
Constitution, which requires each state to recognize and 
honor the actions of the other states. 


General election—an election for final selection of a variety 
of offices. The general election for federal office is the 
first Tuesday after the first Monday in November of even- 
numbered years. 


General revenue sharing—a program to distribute federal tax 
money to states and localities with few restrictions. The 
program ended in 1986. 


Gentleman’s Agreement of 1907—an understanding negotiated 
between President Theodore Roosevelt and the Japanese 
government according to which Japan would restrict 
passports for its citizens to work in the United States, and the 
United States would allow the Japanese already in the country 
to remain and to bring in their families. 


Gerrymandering—the drawing of district lines, often in odd 
shapes, to benefit a party or constituency group. 


Government Accountability Office (GAO)—formerly the General 
Accounting Office, an independent, nonpartisan agency 
that works for Congress. GAO investigates how the federal 
government spends taxpayer dollars. 


Government corporation—a government-owned corporation 
that provides goods or services for which the private sector 
presumably cannot meet the need. 


Government-sponsored enterprise (GSE)—a federally chartered 
but privately owned corporation that seeks to improve the 
flow of credit. 


Grandfather clauses—laws passed in the South in the late 
nineteenth century that exempted an individual from literacy 
tests or poll taxes if his grandfather or any ancestor could vote 
before the passage of the Fifteenth Amendment (1870). These 
were designed to enfranchise poor and illiterate whites. 


Grassroots—the broad general public. Interest groups often seek 
grassroots support. 


Grasstops—an interest group tactic of enlisting the support of 
people with strong local influence or a personal connection 
to lawmakers. 


Great Compromise—the compromise between the large and 
small states at the Constitutional Convention according to 
which population would be the basis for representation in 
the first branch of the new national legislature and equality 
of the states in the second. It also required that bills for 
raising revenues and appropriating funds originate in the first 
branch. Also called the “Connecticut Compromise.” 


Great Depression—the major downturn in the American 
economy that began in 1929 and lasted through the 1930s. 


Great Seal of the United States—adopted by the Congress of 
the Articles of Confederation in 1782 for use on official 
government documents. It includes the Latin motto “E 
pluribus unum.” 


Great Society—President Lyndon Johnson’s term for his social 
programs to reduce poverty, address the problems of the cities, 
promote natural beauty, and enhance a sense of community. 


Green card—a federally issued identification card (which used to 
be green but is no longer) that attests to the permanent legal 
status of an alien, or foreigner, within the United States. 


Greenspan Commission—the 15-member National Commission 
for Social Security Reform, chaired by Alan Greenspan and 
established by Congress in 1981 to address the funding 
imbalance in the Social Security system. 


Gross domestic product (GDP)—the total value of the nation’s 
production of goods and services in a given year. 


Group theory—the view that a large number of diverse groups 
control government and politics and promote policies to 
serve their particular interests. (Also called “pluralist theory.”) 


Groupthink—the tendency for members of policymaking groups 
to go along with the prevailing view and mute their own 
misgivings. 


Gulf of Tonkin Resolution—the joint resolution passed by 
Congress in 1964 that authorized President Lyndon Johnson 
to use the armed forces to assist South Vietnam. 


Habeas Corpus Act of 1679—a law passed by the British 
Parliament that codified the right to a writ of habeas corpus. 


Hard money—campaign money subject to contribution limits 
under the Federal Election Campaign Act. 


Hatch Act—a law restricting the political activities of federal 
employees. In 1993, Congress relaxed the restrictions. 


Health maintenance organization (HMO)—a private 
organization that provides comprehensive health care to 
participants based on a fixed contribution. 


Hold—an informal practice in the Senate that allows a member 
to request the leader to hold up action on a bill, presidential 
nomination, or other matter. 


Home rule—the practice whereby states may give greater 
autonomy to local governments. 


Homeland Security, Department of—the federal agency created 
in 2002 to combat terrorist attacks on the United States and 
to respond to natural disasters. 


Horse race journalism—reporting that emphasizes the candidates’ 
chances of election instead of their policies. 


Ideological interest group—an interest group with a strong 
commitment to a particular political philosophy whether 
liberal, conservative, or libertarian. 


Illegal immigrant—a foreigner who is illegally in the United 
States because he or she entered the country illegally or after 
a legal entry overstayed his or her visa. Also called illegal alien, 
undocumented immigrant, and undocumented worker. 


Impeachment—a formal accusation by the House of 
Representatives (passed by a majority vote) that an officer of 
the United States has committed “Treason, Bribery, or other 
high Crimes and Misdemeanors.” It results in removal if the 
Senate subsequently convicts by a two-thirds vote. 


Implied powers—powers of the national government that the 
Constitution does not directly mention but that one may 
reasonably infer from the enumerated powers. 


Importation of slaves clause—the provision of the Constitution 
(Article I, Section 9) that prevented Congress from 
prohibiting the importation of slaves before 1808. 
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Impoundment—presidential refusal to spend funds that Congress 
has appropriated—a power limited by Congress in 1974. 


Incorporation doctrine—the judicial doctrine that the due 
process clause of the Fourteenth Amendment in effect 
incorporated most of the specific rights in the Bill of Rights 
against the states. 


Incumbency advantage—the electoral benefits that come with 
holding office, such as visibility and staff. 


Incumbent—one who currently holds an elected office. 


Independent expenditure—the use of “hard money” to 
support or oppose a federal candidate but coming from an 
organization that does not directly coordinate its efforts with 
any of the candidates. 


Independent regulatory commission—a government 
organization that issues rules and conducts quasi-judicial 
proceedings. The president names the members and the chair 
of each commission, subject to Senate confirmation, but these 
officials serve fixed terms and are not subject to presidential 
dismissal without good cause. 


Inflation—a general rise in prices over time. 
In-house lobbyist—a lobbyist on a group’s payroll. 


Initiative—a proposed state law or constitutional amendment that 
appears on the ballot for a popular vote if enough registered 
voters sign petitions so requesting. See also referendum. 


Inspector general—an official within federal agencies who runs 
independent investigations into bureaucratic operations and 
makes recommendations to stop waste. 


Intelligence—the effort to understand the aims and capabilities 
of foreign nations and groups (e.g., terror organizations), 
especially when they may threaten national security. 


Interest group—an organization that seeks to influence public 
policy. 

Intermediate or heightened scrutiny—the level of scrutiny the 
Supreme Court uses in sex discrimination cases. In such 
cases, the government must show that if it distinguishes 
between the sexes in a law, policy, or program, the distinction 
serves important objectives and is substantially related to the 
achievement of those objectives. 


Iron triangle—the political alliance of executive branch agencies, 
congressional committees, and interest groups. 


Isolationism—avoidance of involvement in international affairs. 


Issue advocacy advertisement—advertisements that urge the 
public to take action on an issue. Federal law has attempted to 
limit their use as a way to influence candidate elections. 


Issue networks—loose groupings of people and organizations that 
seek to influence policy, including not only the members of the 
traditional iron triangle but also policy experts in universities, 
think tanks, and the media. Also called policy communities. 


Jim Crow laws—laws passed in the South in the 1870s and 1880s 
that mandated the segregation of the races in virtually all 
social relations, such as transportation, housing, restaurants, 
churches, hospitals, cemeteries, and entertainment. 
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Joint committees—committees with members from both the House 
and Senate that carry out studies or administrative tasks. 


Joint resolution—a resolution passed by both the House and 
Senate that, like a statute, is subject to a presidential veto. 
Once enacted, it has the full force of law. 


Judicial activism—the charge that under the guise of interpreting 
the Constitution, federal judges read their own policy 
preferences into the fundamental law. 


Judicial review—the power of courts to strike down laws that they 
judge to be in violation of the federal or state constitutions. 


Judicial self-restraint—the doctrine that judges should exercise 
restraint in the kinds of cases they decide, deferring to the 
political branches on most matters. 


Judiciary Act of 1789—the law passed by the First Congress that 
created a three-tiered federal court structure. 


Kentucky Resolutions—resolutions authored by Thomas 
Jefferson and passed by the Kentucky legislature in 1798 that 
criticized the Alien and Sedition Acts. 


King Caucus—the term for the meetings of Democratic- 
Republican members of Congress in the early nineteenth 
century who nominated presidential candidates. 


Know Nothing Party—the nickname for the American Party, a 
short-lived anti-Catholic and anti-immigrant party of the 
1840s and 1850s. (In response to questions about their secret 
organizations, members reportedly promised to reply, “I 
know nothing.”) See also American Party. 


Ku Klux Klan—the name for both (1) a white supremacist organization 
founded in Tennessee in 1866 to terrorize and intimidate southern 
blacks and their white sympathizers, and (2) an organization 
founded in Georgia in 1915 to promote white supremacy, 
anti-Catholicism, anti-immigration, and anti-Semitism. 


Lame duck session—any session of Congress that occurs after a 
national election and before the new Congress has convened. 


Law clerk—in the Supreme Court, usually a recent top graduate 
of a prestigious law school who works for a year assisting a 
justice with legal research and, possibly, opinion writing. 


Leaking—the practice by which political figures privately supply 
information to the press, usually with the agreement that 
their names will not appear. 


Legislative referendum—a vote that takes place when a state 
legislature sends measures to the people for their approval. 


Lemon test—the legal test promulgated by the Supreme Court 
in 1971 that held that a law that raises establishment clause 
issues may withstand challenge only if 
* it has a secular legislative purpose, 
* its main effect neither advances nor inhibits religion, and 


* it does not foster an excessive government entanglement 
with religion. 


Libel—a defamatory statement made in writing. See also slander. 
Liberal—in contemporary American usage, one who favors more 


government activity to foster economic equality, and less 
activity to promote traditional social values. 


Liberal democracy—a democracy that works to secure the rights 
of its citizens and thus to promote their liberty, or freedoms. 


Libertarian—one who favors less government activity across the 
board, including economic and social issues. 


Likely voter—prior to the election, one with the greatest 
probability of casting a ballot. Pollsters have different 
methods for identifying likely voters. 


Lincoln-Douglas debates—seven debates held throughout Illinois 
in the Senate contest of 1858 between Democratic incumbent 
Stephen Douglas and Republican challenger Abraham 
Lincoln. 


Line-item veto—a power, possessed by many American governors, 
to veto a particular item of a bill without vetoing the whole 
bill. 


Literacy tests—tests once used to determine whether a person 
could read well enough to qualify for voting. 


Living Constitution—the notion that the Constitution is a 
living document that changes, or evolves, to meet changing 
circumstances. See also evolving Constitution. 


Lobbyist—an individual whose job is to influence policymakers 
on behalf of an interest group. 


Lochner era—the period from 1905 until 1937 when the Supreme 
Court overturned many state and federal laws for interfering 
with the free-market economy. The name comes from the 
Supreme Court case Lochner v. New York of 1905. 


Logrolling—when legislators (or others) trade support for one 
another’s proposals. 


Loyalists—Americans who remained loyal to the British 
government during the Revolutionary War. 


Magnet school—a specialized public school (often emphasizing 
science, technology, or performance arts) that draws students 
from a wide area. 


Majority faction—defined by James Madison in Federalist 
10 as a majority of the people brought together by a 
common passion or interest adverse to the rights of other 
citizens or to the permanent and aggregate interests of the 
community. 


Majority leader—in the Senate, the highest ranking member 
of the majority party; in the House, the highest-ranking 
member after the Speaker. 


Majority opinion—an opinion of an appellate court, such as the 
U.S. Supreme Court, that garners the approval of a majority 
of the members of the court. 


Majority-minority district—voting district in which minorities 
constitute a majority of the voters. 


Mandate (electoral)—an election victory that indicates strong 
voter approval of the winner’s plans and policies. 


Mandate (law or program)—federal requirement that state and 
local governments take certain actions. 


Mandatory spending—federal spending that is not subject to 
the annual appropriations process. It consists mainly of 
entitlement programs and interest payments on the debt. 


March on Washington for Jobs and Freedom—a peaceful mass 
demonstration for civil rights and economic opportunity 
in Washington, DC, in August 1963 attended by more than 
250,000 individuals, mostly black Americans. 


Marginal income tax rate—the tax rate on one’s last dollar of 
taxable income. Currently there are six such rates, ranging 
from 10% to 35%. 


Markup—the process by which a committee or subcommittee 
proposes changes to a bill. 


Married Women’s Property Acts—laws passed in all the states 
between 1839 and 1895 to give married women some or all of 
the property rights possessed by married men. 


Marshall Court—the Supreme Court under the leadership 
of Chief Justice John Marshall, 1801-1835. Its decisions 
cemented the Court’s position as a coequal branch of the 
national government, affirmed the supremacy of the federal 
Constitution and federal law over state constitutions and 
state law, and legitimized a broad interpretation of Congress’s 
enumerated powers. 


Martial law—rule by military authorities (in place of civilian 
officials) in time of war or civil disorder. 


Matching funds—money that the federal government provides 
presidential candidates to match the money they have 
raised on their own. Acceptance is voluntary and entails 
restrictions on fund-raising. In recent presidential elections, 
some candidates have decided to pass up matching funds. 


Mayflower Compact—the Pilgrims’ covenant for governing 
the Plymouth colony. Though neither a declaration of 
independence nor a constitution, it did come to symbolize 
how Americans could join for common purposes. 


Means-tested program—a social welfare program that disburses 
benefits to those who have low income or few tangible assets. 


Media conglomerate—a large corporation that owns a variety of 
media outlets. 


Media market—the geographic area that receives broadcasts from 
a set of stations. 


Medicaid—a program established in 1965, as a companion 
program to Medicare, to meet the medical expenses of the 
poor. It is administered by the states and funded by both the 
states and the federal government. 


Medicare—a federal program established in 1965 to assist those 
over 65 with hospital and doctor's expenses. 


Melting pot—the metaphor that conveys the notion that 
newcomers to the United States should leave behind old 
identities and adopt a new one, that many diverse peoples 
should blend together into a single American people. 


Memorial and Remonstrance—document written by James 
Madison in 1785 opposing the use of tax money to support 
Christian religious instruction and making the case for 
freedom of religion. 


Merit system—a government personnel practice in which hiring 
and promotion hinges on individual qualification instead of 


political affiliation. 
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Mexican repatriation—policy adopted during the Great 
Depression to force between 300,000 and 500,000 Mexican 
immigrants to return to their homes. About half of those 
affected were children born in the United States and thus 
American citizens. 


Midnight appointments—the appointments to the federal 
judiciary that President John Adams and the lame-duck 
Federalist Congress made in the final months and weeks of 
Adams’s one term as president. 


Midterm elections—elections that take place in even numbered 
years when there is no presidential election. In a midterm 
election, the offices up for contest include all U.S. House 
seats, about one-third of U.S. Senate seats, as well as most 
governorships and state legislative seats. 


Milwaukee Parental Choice Program—the nation’s first publicly 
funded school voucher program. 


Minority leader—in the Senate and the House, the highest- 
ranking member of the minority party. 


Miranda warnings—the warnings required by the Supreme Court 
that police must give when arresting a suspect: particularly 
the right to remain silent and to have the assistance of an 
attorney (also called “Miranda rights”). 


Missouri Compromise of 1820—a national compromise over the 
slavery issue in 1820 whereby Missouri entered the Union 
as a slave state, Maine (formerly part of Massachusetts) 
entered as a free state, and slavery was “forever prohibited” 
in the remaining territory of the Louisiana Purchase north 
of the latitude line, 36°30', which was the southern border of 
Missouri. 


Mobilization—efforts to motivate supportive voter groups to turn 
out in higher numbers. 


Moderate—one whose opinion falls between that of a liberal and 
a conservative. 


Modern Republicanism—President Dwight D. Eisenhower's 
term for Republican Party acceptance of Social Security, 
unemployment insurance, labor laws, farm programs, and 
other features of the welfare state. 


Monetary policy—federal policy concerning the supply of money 
and the level of interest rates. 


Monroe Doctrine—President James Monroe’s 1823 proclamation 
that North and South America should be closed to further 
European colonization and free from European interference 
over the continents’ sovereign nations. It also stated that the 
United States would not interfere in European affairs. 


Montgomery Bus Boycott—a boycott of city buses in 
Montgomery, Alabama, in 1955 to protest segregated seating. 
This action launched the modern civil rights movement. 


Mootness—the doctrine that the courts will not decide a case 
if the dispute has been resolved or rendered irrelevant by 
subsequent events. 


Moral Majority—a group of religious conservatives organized 
in 1979 to bring religious conservatives to the polls. The 
organization briefly had significant influence but disappeared 
by the end of the 1980s. 
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Moral relativism—the notion that moral standards are purely 
subjective: up to each individual to decide. See also cultural 
relativism. 


Motor Voter—the 1993 National Voter Registration Act, which 
requires states to offer voter registration when people apply 
for services such as driver’s licenses. 


Muckrakers—journalists who expose misconduct in government 
and business. 


Multiculturalism—the view that American society is best thought 
of as a collection of different cultures, each with its own 
values, traditions, and practices, and that no one culture 
should dominate. 


Multilateralism—the practice of coordinating foreign policy with 
other countries on a long-term basis. 


Multiple referral—when one bill is sent to two or more 
committees for consideration. 


National Labor Relations Act (Wagner Act)—the New Deal statute 
that set up the National Labor Relations Board (NLRB) to 
protect union organizing and encourage collective bargaining. 
The act forbade such unfair employer practices as setting up a 
company union and firing workers who organized unions. 


National origins quota system—the policy adopted in the 
Immigration Act of 1924 that limited immigration of each 
nationality group to 2% of the number residing in the United 
States in 1890, thus favoring immigrants from northern and 
western Europe. 


National security—safety from external hazards to the nation’s 
territory, sovereignty, and freedom of action, as well as to its 
people’s lives and property. 


National Security Act of 1947—a law that reorganized the foreign 
policy and military establishments after the Second World 
War. The act created the National Security Council (NSC), 
the Central Intelligence Agency (CIA), the United States Air 
Force, and the office of Secretary of Defense. 


National Security Adviser—the Assistant to the President for 
National Security Affairs, who runs the day-to-day operations 
of the National Security Council. Some advisers have 
confined themselves to coordination, whereas others have 
been forceful policy advocates. 


National Security Council (NSC)—the president’s official forum 
for deliberating about and coordinating national security and 
foreign policy, which includes the president as chair, the vice 
president, the secretary of state, the secretary of the treasury, 
and the secretary of defense. 


Nationalization of the Bill of Rights—refers to the incorporation 
of the Bill of Rights against the states as a result of 
Supreme Court decisions in the twentieth century. See also 
incorporation doctrine. 


Nativism—opposition to immigration by native-born Americans, 
giving rise to such movements as the Know Nothing Party of 
the 1840s and 1850s. 


Natural rights—rights that inhere in humans by their very nature, 
such as those cited in the Declaration of Independence: “Life, 
Liberty, and the pursuit of Happiness.” 


Naturalization—the process by which an alien becomes a citizen 
of a nation. 


Naturalized citizen—someone who moves from one country to 
another and becomes a citizen of the new country. 


Necessary and proper clause—the final clause of Article I, Section 
8, of the Constitution, which empowers Congress to make 
all laws “necessary and proper” for carrying out the federal 
government's duties. This is the constitutional basis for 
implied powers. 


Negative rights—rights to do certain things, such as speaking or 
worshipping freely, without interference from the government; 
includes traditional civil rights and civil liberties. 


Network—a broadcast organization that simultaneously supplies 
radio or television programs to stations in different cities. 


New Deal—the term to describe the economic and social welfare 
policies of President Franklin Roosevelt in the 1930s. 


New Deal Coalition—the voter support base of the Democratic 
Party, which took form during Franklin Roosevelt's 
administration. The coalition included southerners, 

Jews, Catholics, African Americans, people with roots in 
Southern and Eastern Europe, union members, poor people, 
intellectuals, and artists. 


New Federalism—President Nixon’s plan to turn more authority 
over to state and local governments. Other presidents have 
also used the term. 


New Jersey Plan—a plan of government supported by the small 
states at the Constitutional Convention as a counterproposal 
to the Virginia Plan. It preserved the basic structure of the 
government under the Articles of Confederation (with equal 
state vote) but added new powers to regulate trade and raise 
revenues and allowed the Congress to create executive and 
judicial branches. 


News—information about events that are recent, unusual, and 
important. 


News conference (or press conference)—a session at which a 
public figure answers questions from a number of journalists. 


News media—the means of transmitting news to broad 
populations, including television, radio, newspapers, 
magazines, and the Internet. 


News release (or press release)—a statement from a newsmaker 
in the form of a news story, complete with a catchy lead 
paragraph, along with quotations and supporting facts. 


Newspaper chain—a business owning multiple newspapers. 


Nonattitudes—answers that survey respondents give even when 
they have no real opinion on the question. 


Nonconnected PAC—a political action committee that is not 
under the sponsorship of an existing organization and may 
seek contributions from anyone who may lawfully give to 
federal campaigns. 


Noncontributory program—a program under which recipients 
draw benefits without contributing directly to the program; 
funds come from general revenues. 


Nonpartisan election—an election in which the candidates’ party 
affiliation does not appear on the ballot. 


Northwest Ordinance—a 1787 law that provided for the 
administration of what is now the industrial Midwest and set 
rules for admission of states in the region. The law explicitly 
cited the advancement of religion as a rationale for public 
education. 


Nullification—the idea that a state may refuse to acknowledge or 
enforce federal laws within its boundaries. 


Obscenity—sexually explicit and patently offensive materials that 
may be suppressed by public authorities, as defined by the 
Supreme Court in Miller vy. California (1973). 


Office of Information and Regulatory Affairs (OIRA)—a unit of 
the Office of Management and Budget that sets federal policy 
on statistics and reviews draft rules before publication. 


Office of Management and Budget (OMB)—the agency within 
the Executive Office of the President that reviews budget 
requests, legislative initiatives, and proposed rules and 
regulations from the executive agencies. 


Offshoring—the practice by which American or multinational 
firms delegate work to lower-wage laborers overseas. 


Ombudsman—a journalist who checks problems with accuracy, 
fairness, and taste in his or her own news organization’s coverage, 
often publishing columns recommending remedies or responses. 


One person, one vote—a judicial principle holding that everyone 
should have equal voting power in district elections. 


Open primary—a primary in which any voter can cast a ballot in 
any party's primary. 


Open rule—a rule governing debate in the House of 
Representatives that allows any amendments to be considered. 


Opinion of the Court—in a Supreme Court case the opinion that 
explains and justifies the holding of the majority. 


Opposition researcher—a campaign operative who specializes in 
finding information about the other side’s candidate. 


Oral arguments—arguments made in person before an appellate 
court, making the legal case for reversing or reaffirming a 
lower court decision. 


Organizational culture—shared beliefs within an 
organization about how its members should deal with 
problems and carry on their daily tasks. It is “the way we 
do things here.” 


Original intent—the doctrine that judges should interpret the 
Constitution based on the original intent of those who wrote 
and ratified it. See also original meaning. 


Original jurisdiction—the authority of a court to hear a case 
taken directly to it, as a new legal controversy. 


Original meaning—the doctrine that judges should interpret the 
Constitution based on how it was understood by those who 
wrote and ratified it. See also original intent. 


Originalism—the theory that in interpreting the Constitution 
judges should look to how it was understood by those who 


wrote and ratified it. 
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Outsourcing—the practice of carrying out government functions 
by giving grants or contracts to the private sector. 


Override—when the House and Senate by two-thirds vote 
approve a bill over the president’s veto. 


Oversight—congressional review of the activities of federal 
agencies and programs. 


Paper money laws—laws passed by several states during the 
1780s that allowed citizens to borrow paper money from 
the government and use it as legal tender, especially to pay 
taxes and pay off debts. In Rhode Island it resulted in massive 
inflation. 


Paris Peace Accords—the agreement between the warring parties 
to end the fighting in Vietnam in 1973, violated by North 
Vietnam when it invaded the South with its regular army 
early in 1975. 


Parliamentarian—a staff expert on the rules in the House of 
Representatives and Senate. 


Parliamentary government—the type of representative 
democracy in which the people vote for representatives to 
the lawmaking body and then the head of the majority party 
(or coalition of parties) becomes the chief executive (often 
called the prime minister). Many of the top executive officials 
also serve in the legislature. (Also called a parliamentary 
democracy or a parliamentary system.) 


Partisan alignment/realignment—an enduring pattern of party 
loyalty in the electorate. A realignment is a sudden and 
permanent shift in that pattern. 


Partisan election—a contest in which each candidate’s party 
affiliation appears on the ballot. 


Partisan primary—a primary in which voters nominate party 
candidates for the general election. 


Party ballots—a nineteenth-century method of voting in which 
each party printed a list of candidates. People would vote by 
placing a party’s list in the ballot box. 


Party identification—a self-reported feeling of attachment to a 
political party. 


Party in government—those who win office under the party 


label. 


Party in the electorate—the voters who tend to support a given 
party. 

Party organization—formal structure of party officers and 
workers who try to influence elections. 


Party platform—statement of party issue positions. 


Party polarization—the movement of parties away from each 
other and toward more extreme issue positions. 


Party registration—a formal declaration of party affiliation. In 
many states, it is necessary to register in a party in order to 
vote in party primaries. 


Party unity—the percentage of roll call votes in which a House 
member or senator voted “yea” or “nay” in agreement with 
a majority of his or her party and against a majority of the 
other party. 
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Patriotism—love of one’s own country in preference to others, 
and a willingness to make sacrifices on its behalf. 


Payroll tax—the tax on payroll used to fund Social Security and part 


of Medicare, equally divided between the employer and employee. 


Peace Corps—a federal agency that sends civilian volunteers to 
help people in poor countries with education, agriculture, 
public health, and economic development. 


Pendleton Act (Civil Service Reform Act)—an 1883 federal law 
that set up a merit-based system for choosing government 
employees and supervising their work. 


Pilgrims—Calvinists who had broken with the Church of England 
and who settled in Massachusetts after arriving on the 
Mayflower in 1620. 


Plaintiff—the person who initiates a civil case by suing another 
individual, an organization, or the government. 


Pluralist theory—the view that a large number of diverse groups 
control government and politics and promote policies to 
serve their particular interests. (Also called group theory.) 


Plurality opinion—in a Supreme Court case, the opinion written 
by the most justices who support the decision, when a 
majority of justices cannot agree on a single opinion. 


Pocket veto—when a president refuses to sign a bill within 10 
days of Congress passing it and Congress has adjourned. 
Because a pocket veto cannot be overridden by Congress, 
presidential inaction kills the bill. 


Policy group—an interest group that purports to seek goals that 
benefit the broader public, not just its own members. 


Policy lag—the time period between the creation of a policy and 
its implementation. 


Political action committee (PAC)—a political committee, other 
than a candidate’s campaign committee or a party committee, 
that raises and spends money to elect or defeat candidates. 
Businesses and labor unions often form PACs because they 
cannot give money directly to federal candidates from their 
own treasuries. 


Political culture—a distinctive and widely shared set of beliefs on 
how to practice governmental and political activities. 


Political ideology—a comprehensive system of belief about what 
government should do. 


Political machine—a party organization, usually in a city, that 
uses patronage to ensure its local dominance. 


Political participation—activities aiming to shape the structure 
and policies of the government, as well as the choice of those 
who run it. 


Political party—a political group that seeks to elect its members 
to public office. 


Political patronage—the granting of jobs, contracts, and other 
official favors in return for loyalty to an individual leader or 
political party. 


Political questions—the doctrine that the courts should not 
decide issues that the Constitution has given over to the 
discretion of the Congress or the president. 


Political rights—the rights to influence governmental decisions in 
a democracy by voting for representatives and holding office. 
One can be a citizen (such as a convicted felon or a minor) 
without enjoying political rights. 


Political socialization—the long-term process by which people 
gain their opinions and knowledge about politics. 


Poll tax—a requirement to pay a certain sum of money in order 
to vote, which kept poor people from the polls. Poll taxes are 
now illegal. 


Popular referendum—a process whereby people may gather 
signatures to enable the voters to accept or reject measures 
that the legislature has passed. 


Popular sovereignty—the principle that all political power derives 
from the people. 


Populist—one who favors increased government activity both 
to regulate the economy and to protect traditional social 
norms. 


Populist Party—a political party of the 1890s that favored 
inflation to help farmers at the expense of city dwellers. Its 
members united with the Democrats in 1896 to nominate 
William Jennings Bryan for president. 


Pork barrel—a derogatory term for projects that benefit specific 
localities without serving the national interest. 


Positive rights—social or economic rights that some say oblige 
government to provide for the well-being of the citizens. 


Precedents—the body of court decisions on similar matters to an 
issue before the courts. 


Preemption—President George W. Bush’s policy of taking military 
action against hostile regimes or groups to forestall attacks 
against the United States or its interests. 


Preemption statute—federal law that empowers the national 
government to override state and local authority over a public 
policy issue. 


Preponderance of the evidence—a standard of proof used 
in most civil cases, which requires that the weight of the 
evidence support the plaintiff's case, even if only slightly. 


President pro tempore—under the Constitution, the officer 
who presides over the Senate when the vice president is 
not presiding. Now it is an honorary position that 
customarily goes to the longest-serving member of the 
majority party. 


Presidential government—the American system of representative 
democracy (also called a separation of powers system) in 
which the chief executive is independently elected and cannot 
be dismissed by the legislature. No executive official may also 
serve in the legislature. . 


Primary—an election that determines who runs in the final or 


general election. 


Prior restraint—prohibiting the publication of materials because 
of their harmful effects. Under English common law, 
government could not prevent the publication of materials 
but could punish the publisher after the fact. 


Proclamation—a formal statement issued by the president to 
the nation, often, but not always, to declare ceremonial 
occasions. 


Progressive movement—a political reform movement of the 
late nineteenth and early twentieth centuries that attacked 


political corruption and the failure of government to address 
social ills. 


Progressive Party—a reformist party that nominated former 
president Theodore Roosevelt as its standard-bearer in the 
1912 presidential election. 


Progressive taxes—taxes that take proportionately more from the 
income of higher-income people than from lower-income 
people. 


Progressives—members of a political reform movement of the 
late nineteenth and early twentieth centuries who combated 
political corruption, promoted governmental efficiency, and 
worked to empower average citizens. 


Proposition 187—a citizen initiative approved by the voters 
of California in 1994 that denied a wide range of public 
benefits—including social services, health care, and public 
education—to those in the state illegally. 


Protected speech—speech that government may not prohibit or 
punish under the First Amendment guarantee of “freedom of 
speech.” 


Protectionism—a policy of erecting trade barriers to shield 
domestic business from international competition. 


Prudence—as used in the Declaration of Independence, refers 
to wisdom about practical affairs. It is the virtue associated 
with having good judgment and making sound decisions in 
government and politics. 


Public interest group—a nonprofit organization whose primary 
goal is to seek benefits for the broader public, not just its own 
members. 


Public opinion—an aggregate of individual beliefs about political 
questions. 


Public opinion poll (or survey)—a device for measuring public 
opinion, usually consisting of a standard set of questions that 
one administers to a sample of the public. 


Puritans—Calvinists who wanted to “purify” the Church of 
England without immediately abandoning it. Puritans settled 
in the northeastern United States. Their strict moral code 
and emphasis on education left lasting marks on American 
thought. 


Rally effect—the tendency for presidents to gain in public 
approval during crises. Also called the “rally-around-the-flag 


effect.” 


Random-digit dialing—the process of finding poll respondents 
by calling phone numbers from random-number generators. 
The aim is to reach people with unpublished or recently 
assigned telephone numbers. 


Random sample—a subset of people who are representative of 
a larger group because everyone in the larger group has an 
equal chance of selection. 
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Ratification—the process by which popularly elected conventions 


in the states formally approved the proposed Constitution of 
1787. 


Rational-basis test—the lowest level of scrutiny used by the 
Supreme Court in addressing constitutional issues. When 
using this standard of review, the Court requires only 
that the law or government program at issue be rationally 
related to some legitimate government function or 
interest. 


Rational choice theory—a theory of politics based on the premise 
that citizens and public officials act rationally to serve their 
personal interests. 


Reapportionment—a process that reallocates House seats to states 
in line with population changes. People often confuse this 
term with redistricting, which refers to the drawing of the 
district lines. 


Recall elections—special elections in which voters in some states 
may oust officeholders before their regular terms expire. 


Recess appointment—a temporary appointment that a president 
can make when the Senate is in recess. Such appointments do 
not require Senate approval and last until the end of the next 
Senate session, or up to two years. 


Reconstruction—the 12 years after the Civil War (1865-1877) 
when national policy, directed principally by the Republican- 
dominated Congress, sought to reintegrate the 11 states of the 
Confederacy back into the Union and to provide for the civil 
and political rights of the newly freed slaves. 


Red tape—official forms and procedures, which are often 
burdensome. The term stems from a British tradition of 
binding documents with red cloth tape. 


Redistribution program—a noncontributory program that 
redistributes income or wealth from taxpayers generally to 
the poor. 


Redistricting—the drawing of boundaries for legislative districts, 
which usually takes place after the federal census. 


Referendum—a proposed law or constitutional amendment, 
usually written by legislators, that is sent to the people for a 
vote. See also initiative. 


Referral—the practice whereby the parliamentarian of the House 
or Senate sends a bill to a committee (or committees) for 
consideration. 


Refugee—someone who has fled his or her country because of the 
fear of persecution. 


Regressive tax—the opposite of a progressive tax, taking 
proportionately more from lower-income people. 


Regulatory and trade policy—a variety of ways by which 
government tries to police markets for goods and services. 


Renunciate—someone who voluntarily renounces his or her 
American citizenship. 


Representative democracy—a form of government in which the 
people choose their leaders through free elections in which 
candidates and political parties compete for popular support and 
in which elected officials are held accountable for their conduct. 


658 Glossary 


Republic—as the American founders used the term, equivalent to 
a representative democracy. 


Reserved powers—under the Tenth Amendment, the powers 
not delegated to the United States by the Constitution, or 
prohibited by it to the States, that are reserved to the states or 
to the people. 


Revolving door—slang for the interchange of employees between 
government and the private sector. 


Rider—a legislative measure attached to a bill that has little 
substantive relation to it. 


Right of expatriation—the right of men and women to renounce 
their allegiance to a nation and move elsewhere. 


Right-to-work laws—laws in 21 states that forbid union shops. 


Ripeness—the doctrine that the courts will not hear cases brought 
prematurely—that is, before the dispute is well developed and 
ready, or ripe, for adjudication. 


Roll call vote—a recorded vote on major amendments or final 
passage of a bill (done electronically in the House and by 
voice in the Senate). 


Roll-off—the decline in the number of votes cast from high- 
profile races (e.g., president or governor) to low-profile races 
(e.g., Coroner or sewer commissioner). 


Rule of four—the practice of the Supreme Court that it will hear a 
case if at least four justices agree to do so. 


Rule of law—the principle that rulers should govern through law 
and not arbitrarily, that all persons should be treated equally 
before the law, and that individual rights are the foundation 
of the law and not the creation of the law. 


Runoff primary—a primary used in some states in which the 
top finishers face off if no one wins a majority (or some 
designated percentage) in the first-round partisan primary. 


Sales tax—tax on the purchase of a wide range of items, with rates 
as a percentage of the price. 


School choice—a contemporary movement to give parents more 
choice as to where to send their children to school; includes 
charter schools, magnet schools, choice among regular public 
schools, various types of educational vouchers to allow 
students to attend private schools, tax credits or deductions 
for private school tuition, and home schooling. 


School voucher—see educational voucher. 


Seamen’s protection certificates—documents issued by the 
federal government to sailors to certify that they were citizens 
of the United States. 


Second Great Awakening—a religious revival of the late 1700s and early 
1800s. In contrast to the First Great Awakening, this movement 
stressed social improvement in addition to personal conversion. It 
inspired efforts to curb alcohol abuse and end slavery. 


Secretary—the title given to the heads of executive departments. 


Section 527 group—a group that runs issue advocacy ads and 
voter mobilization efforts, often as a way to get around 
federal campaign finance restrictions. 


Securities—a broad term for stocks, bonds, and other investment 
instruments. 


Securities and Exchange Commission (SEC)—the federal agency 
created in the 1930s to regulate the stock market and some 
activities of publicly held corporations. 


Seditious libel—the crime under British law that made it illegal 
to criticize the government in a way that undermined public 
support and respect; the truth of the charges was not a 
defense. 


Segregation—a term referring to the separation of the races in 
housing, the use of public accommodations, employment, or 
education. See de facto segregation and de jure segregation. 


Select (or special) committee—a permanent or temporary 
committee set up to mount an investigation or to handle a 
particular issue. 


Selective exposure—the human tendency to seek out information 
sources that back one’s existing beliefs and to spurn sources 
that dispute them. 


Selective incentive—a good or service that only members of an 
organization may enjoy. An elective incentive is one remedy 
to the free-rider problem. 


Selective incorporation—the doctrine that much, but not all, of 
the Bill of Rights applies against the states. 


Semiclosed primary—a primary in which party members can 
only vote in their primary, but unaffiliated voters can vote in 
either party’s primary. 


Senatorial courtesy—the custom in the Senate whereby the full 
body will not confirm presidential nominees for federal 
district judge, U.S. attorney, or federal marshal if the senior 
senator of the president’s party from the state where the 
appointment is to be made objects. 


Seneca Falls Convention—held in 1848 in Seneca Falls, New 
York, the first public meeting to address the “social, civil and 
religious rights of women.” It was attended by more than 250 
women and 40 men and adopted a “Declaration Sentiments,” 
modeled on the Declaration of Independence. 


Seniority—trefers to continuous service in either the House or 
Senate or continuous service on a committee. Committee 
chairmanships usually go to the senior committee member of 
the majority party. 


Separate-but-equal doctrine—the doctrine promulgated by the 
Supreme Court in Plessy v. Ferguson that under the equal 
protection clause of the Fourteenth Amendment, state 
governments could separate the races as long as they had 
access to equal facilities. 


Separation of powers—an essential principle of the first American 
state constitutions and the U.S. Constitution according 
to which the legislative, executive, and judicial powers of 
government are assigned to three distinct institutions. 


Shays’s Rebellion—a forcible uprising of mainly poor farmers 
in central and western Massachusetts between August 1786 
and February 1787. The rebels, led by former Continental 
Army officer Daniel Shays, closed courts to prevent the 


foreclosure of farms or the imprisonment of farmers for 
debt. 


Signing statement—a statement issued by a president on signing 
a bill, which sometimes challenges specific provisions on 
constitutional or other grounds. 


Simple resolution—a resolution passed by either the House or 
Senate that usually addresses a matter affecting only one house. 


Single-member district—a district that elects only one member to 
a legislative body. 


Slander—a defamatory statement made through speech. See also 
libel. 


Social Gospel—a Protestant Christian movement of the late 1800s 
and early 1900s that stressed the application of Christian 
principles to problems such as poverty. 


Social Security—a system of old-age insurance that provides 
monthly benefits to retired workers and their spouses. 


Social Security trust fund—the fund into which Social Security 
taxes are deposited and then used to buy federal securities 
(government IOUs). 


Social welfare—the function of government to foster a healthy 
economy and to enhance the material well-being of citizens, 
both the poor and the nonpoor. 


Social welfare state—a society and government that makes it a 
high priority to promote the social welfare of the people. See 
social welfare. 


Soft money—money that influences federal elections but is not 
subject to contribution limits under the Federal Election 
Campaign Act. The 2002 Bipartisan Campaign Reform Act 
banned soft money contribution to political parties. 


Solicitor general—a high-ranking official in the Department of 
Justice who represents the United States before the Supreme 
Court. 


Speaker of the House—the chief officer of the House of 
Representatives. 


Special interest—an unfavorable way to characterize interest groups. 


Special order speech—a speech that members of the House of 
Representatives can give before or after each day’s formal 
session in order to call attention to some matter. 


Spin—the effort by newsmakers to influence news coverage in a 
particular direction. 


Split-ticket voting—voting in any given election for candidates 
of different political parties for different offices (e.g., a 
Republican for governor, a Democrat for senator). 


Spoiler effect—a phenomenon where a minor party draws its 
votes mainly from one major party, thereby tipping elections 
to the other major party. 


Spoils system—the practice of giving jobs or contracts on the 
basis of political ties instead of merit. 


Standing—a person’s right to bring a case to court and receive a 
judicial resolution, usually requiring that the individual has 
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suffered a real injury and does not simply have a generalized 
grievance against an individual, organization, or the 
government. 


Standing committee—a permanent body within Congress 
that evaluates proposals within its jurisdiction, chooses 
certain bills for consideration, and then revises and reports 
those bills to the full chamber. Also oversees specific agencies 
and programs. 


Stare decisis—the principle, from the Latin for “let the decision 
stand,” that calls for judges to look to past precedents as a 
guide whenever possible. 


State—the name given to the former American colonies when they 
collectively declared independence from British rule in 1776. 


State of nature—the doctrine developed particularly by English 
philosophers Thomas Hobbes and John Locke that refers to a 
state of society that preceded civil society. In a state of nature 
there is no common authority to settle disputes and thus no 
one to protect the weaker from the stronger. 


State of the Union address—an address delivered by the president 
to a joint session of Congress each year, usually in January, 
describing the state of the nation and proposing policy 
initiatives. 

Strict construction—a method of interpreting the Constitution 
that claims to follow closely the actual words of the 
document as originally understood by those who wrote and 
ratified it. 


Strict scrutiny—the level of scrutiny the Supreme Court uses in 
race discrimination cases. In these cases, the government 
must show that the use of racial classifications in laws, 
policies, or programs serves a “compelling government 
interest” and that the means the government adopts are 
“Closely related” and “narrowly tailored” to serve that interest. 


Subcommittee—a unit of a congressional committee that handles 
a very specific area of policy and legislation. 


Suffrage (also franchise)—the right to vote. 


Superdelegate—an informal term for a Democratic National 
Convention delegate who is not chosen in a primary 
or caucus, and who may vote for any candidate for the 
nomination. Most superdelegates automatically gain their 
status by being current or former party leaders and elected 
officials. 


Supplemental Security Income (SSI)—a federal program 
established in 1972 that provides monthly cash benefits to 
those over 65, the blind, and the disabled who have little 
income. 


Supply-side economics—a school of thought holding that high 
taxes hurt economic growth by discouraging savings and 
investment. Supply-siders argue that cutting tax rates can 
spur economic activity, meaning bigger profits and payrolls, 
and perhaps even greater revenues. 


Supremacy clause—the provision of Article VI that says that the 
Constitution, as well as all treaties and federal laws, “shall be 
the Supreme Law of the Land.” 
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Suspect class—the term the Supreme Court uses to characterize 
racial classifications in laws or government policies and 
programs. These cases require “strict scrutiny.’ See strict 
scrutiny. 


Symbolic speech—conduct by which people sometimes express 
their political feelings without using speech as such, such as 
burning the American flag as a sign of protest. Also called 
“expressive conduct.” 


Tacit consent—the consent that people may give to government 
even if they do not actively participate. 


Taft-Hartley Act—the 1947 law that curbed union power in 
several ways, including a ban on closed shops. 


Talking points—short bulleted lists containing suggested phrases 
and background material that an organization supplies to its 
supporters to prepare them for talking with reporters and the 
public. 


Tariff—a tax on imports. 


Tax credit—a dollar-for-dollar reduction in tax liability, usually 
for a specific purpose such as child care. 


Tax deduction—an amount (often a personal or business expense) 
that reduces income subject to tax. 


Tax exemption—a specific figure that taxpayers may subtract from 
their taxable income. Taxpayers may take exemptions for 
themselves and dependents. 


Tax withholding—the system by which employers take money out 
of employees’ paychecks and deposit it for the government. 
The government credits this money against the employees’ 
tax liability when they file their returns. Employers withhold 
money for federal income taxes, social insurance taxes, and 
state and local income taxes in some states and localities. 


Temporary Assistance to Needy Families (TANF)—the block 
grant program created in 1996 to replace Aid to Families with 
Dependent Children. 


Think tank—a research organization, mostly nonprofit, that issues 
statements and reports on policy issues. 


Third party—a political party other than the two major parties of 
the era. It may be either a short-lived movement that gains 
significant support or a longer-lasting movement that gets little. 


Three-fifths clause—the provision of the Constitution (Article 
I, Section 2) that stipulated that slaves would count as 
three-fifths of a person when determining population for 
apportioning seats in the House of Representatives and direct 
taxes among the states. 


Ticket splitting—the practice of voting for candidates of different 
parties for different offices in the same election. 


Totalitarian—a political system or ideology that places no limits 
on the reach of governmental power over the individual. 

Tracking poll—a survey that measures day-to-day changes in 
public opinion by updating the sample each day. 


Trade or industry association—an organization that represents 
businesses in a particular field or industry. 


Trade Promotion Authority—special procedures meant to 
speed up the regular process when Congress considers trade 
agreements. These special procedures limit debate and 
prohibit amendments. 


Treaty of Guadalupe Hidalgo—the treaty between the United 
States and Mexico that ended the Mexican-American War in 
1848. It provided that the approximately 100,000 residents 
of the lands ceded by Mexico would become American 
citizens unless they decided to retain their Mexican 
citizenship. 


Trial balloon—proposals that newsmakers disclose to gauge the 
public’s reaction. 


Trial court—the court, such as federal district court, in which civil 
and criminal trials occur. 


Trustee—a type of representation in which legislators exercise 
judgment independent of their constituents’ views. 


Unanimous consent agreement—an agreement negotiated in 
the Senate before floor debate begins to specify the terms 
of debate. These require the approval of all interested 
senators. 


Unanimous opinion—an opinion of an appellate court, such as 
the U.S. Supreme Court, that garners the approval of every 
member of the court. 


Underground railroad—an informal network of secret routes, 
safe houses, and transportation run by abolitionists to help 
slaves escape from the South to Canada in the period before 
the Civil War. 


Unemployment—joblessness or, for the purpose of the federal 
government, the percentage of job seekers who cannot find work. 


Unfunded mandate—law or rule requiring states and localities, or 
the private sector, to perform functions for which the federal 
government does not supply funding. 


Unilateralism—the practice of avoiding permanent alliances and 
acting independently of other nations. 


Union shop—a requirement that an employee join a union after 
starting employment. 


Unitary system—a political system in which all authority lies in 
a central government, and other governments within the 
nation can do only what the central government allows. 
Examples include France and Turkey. 


United States Attorney—the chief prosecutor in each of the 94 
federal judicial districts, nominated by the president and 
confirmed by the Senate. 


United States Courts of Appeal—The federal courts intermediary 
between the district courts and the Supreme Court, one for 
each of 12 regions of the country and one for the Federal 
Circuit, which handles specialized cases. 


United States District Courts—the basic trial courts (civil and 


criminal) in the federal system, where the typical federal case 
begins. 


Unprotected speech—speech that the government may prohibit 
or punish because not included in the First Amendment 


guarantee of “freedom of speech,” such as obscenity, libelous 
speech, and “fighting words.” 


U.S. Citizenship and Immigration Services—the bureau within 
the Department of Homeland Security that adjudicates 


immigration and naturalization issues and provides services 
to immigrants. 


Veto—the president’s constitutional authority to disapprove of a 


bill (or joint resolution) passed by the House and Senate. See 
also pocket veto. 


Virginia Plan—the plan for a strong national government of 
three independent branches—legislature, executive, and 
judiciary—introduced by Virginia governor Edmund 
Randolph at the beginning of the Constitutional Convention. 
It rejected amending the Articles of Confederation and 
proposed instead a wholly new government. 


Virginia Resolutions—tresolutions authored by James Madison 
and passed by the Virginia legislature in 1798 that criticized 
the Alien and Sedition Acts. 


Voter registration—the requirement in most states for citizens to 


enter their names on a government list before voting in elections. 


Voter turnout—the rate at which people take part in elections. 
One may divide the total number of votes by the voting-age 
population or by the voter-eligible population. 


Voter-eligible population—all those who may legally cast a ballot. 
Voting-age population—all residents over the age of 18. 


Wall of separation—Thomas Jefferson’s phrase for the meaning 
of the establishment clause of the First Amendment; later 
accepted by the Supreme Court as indicating the original 
meaning of the establishment clause. 


War on poverty—President Lyndon Johnson’s term for a wide 
range of federal policies to combat poverty in America. 


War Powers Resolution—joint resolution passed by Congress in 
1973 to limit the occasions when the president could order 
armed forces into combat, to require prior consultation with 
Congress before such actions and regular reporting afterward, 
and to force the withdrawal of troops within two to three 


months unless Congress specifically authorized further combat. 


Warren Court—the Supreme Court under the leadership of Chief 
Justice Earl Warren, 1953-1969. It is famous for its rulings 
expanding rights. 

Watchdog role—the news media’s part in exposing corruption 
and official misconduct. 
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Welfare—the common term for the old Aid to Families with 
Dependent Children program, replaced in 1996 by 
Temporary Assistance to Needy Families. 


Welfare state—a term to describe a government that sees its 
responsibility as providing for the material well-being of the 
citizens and that spends a significant amount of its resources 
to this end. See also social welfare state. 


Whigs—amajor party that lasted from the 1830s to 1850s. It firmly 
supported economic development but split over the issue of slavery. 


Whip—party leader whose job is to count votes and gather 
support from party lawmakers. 


Whiskey Rebellion—the name given to the violent resistance of 
farmers in western Pennsylvania in 1792-1794 to a federal tax 
on distilled spirits. 


Whistleblower—a federal employee who reports waste, fraud, or 
misconduct. 


White House Office of Faith-Based and Neighborhood 
Partnerships—an office that President Obama established 
to assist religious organizations and secular nonprofits in 
providing social services. 


White primary—a primary election introduced in southern states 
in the late nineteenth century limited to white voters. 


Winner-take-all system—the system by which the presidential 
candidate who wins a plurality of a state’s popular votes will 
win all of its electoral votes. 


Wire service—an organization that provides news stories to 
subscribers, including newspapers and broadcasters. 


Women’s movement—the political and social movement that 
began at the Seneca Falls Convention in 1848 that sought full 
legal and political equality for women. 


Writ of certiorari—a request by the losing side in a case decided 
by a federal appeals court or a state supreme court to have the 
U.S. Supreme Court review and overturn the decision. 


Writ of habeas corpus—protects individuals from arbitrary 
arrest by authorizing a judge to free someone from 
confinement if there are not sufficient legal grounds for 
holding him or her. 


Writ of mandamus—an order from a court to an officer of the 
government or to a lower court requiring the performance of 
some mandatory, or ministerial, duty. 


Yellow journalism—news coverage that emphasizes sex, crime, 
and scandal over substantive public policy. 
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We believe that democracy works best when the people embrace the 
duties of citizenship (obligations that one owes to other citizens or 
the community as a whole) and when informed citizens and public 


officials deliberate to identify and promote the common good.” 


“Citizens in a democracy have an 


obligation to participate in the 


political process by, at the very least, 
responsibly choosing their leaders. If no one voted, democracy would cease... 
In American democracy citizens must be willing to engage in public affairs 

to promote the widespread enjoyment of rights and the broader public good. 
No civic obligation is more important than the commitment of citizens and 


their representatives to reason together about how best to achieve such ends.” 


Excerpt from the Oath of Allegiance: 
I hereby declare, on oath, that I absolutely and entirely renounce 
and abjure all allegiance and fidelity to any foreign prince, potentate, 


state, or sovereignty, of whom or which I have heretofore been a 


rem 
eter, 75 ptetecteeteeneaetad athe 
{3 


a i = subject or citizen; that I will support and defend the Constitution 


and laws of the United States of America against all enemies, foreign 


and domestic; that I will bear true faith and allegiance to the same; 


that I will bear arms on behalf of the United States when required by 


From the Fourteenth the law; that I will perform noncombatant service in the Armed Forces of the 
Amendment: All persons born United States when required by the law; that I will perform work of national 
or naturalized in the United importance under civilian direction when required by the law; and that I take 
States and subject to the this obligation freely, without any mental reservation or purpose of evasion; so 
jurisdiction thereof, are citizens help me God. (Code of Federal Regulations, Title 8, Volume 1—8CFR337.1) 


of the United States and of the 


State wherein they reside. 
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